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No, 

A. 

Ahadi — See  Common  Land. 

Abandonment — Abandonment  of  land  — Extinguishment  of  proprietary  rightn. — 
Held,  by  the  Full  Bench,  that  an  owner  of  land  who  has  abandoned  it 
within  twelve  years  previously  to  tlie  institution  h}'  him  of  a  suit  for 
possession  thereof,  does  not  by  such  mere  act  of  abandonment  lose 
his  proprietary  rights.  His  title  will  prevail,  provided  that  it  has 
not  been  extinguished  by  the  operation  of  ^he  law  of  limitation       ...  85 

See  Limitation  Act,  1877. 
Abandonment  of  uorldly  a  fairs — Udasi  faqir — 

Tj088  of  rights  of  inheritance.  — By  Hindu  law,  if  a  man  becomes  an 
Udasi  faqir,  he  abandons  worldly  aiTairs  and  loses  his  civil  rights  of 
inheritance  in  his  natural  family.  But  it  is  yet  possihlo  that  a  man 
may  resolve  to  become  a  faqir  of  the  Udasi  sect  and  yet  resolve  not  to 
abandon  worldly  affairs  and  his  civil  rights  of  inheritance,  the  effect 
that  such  a  course  might  have  upon  his  status  as  a  faqir  in  the  eyes 
of  other  Udasi  faqirs,  not  being  material. 

The  true  issue  in  such  cases  is.  did  the  man  on  becoming  a  faqir 
also  intend  to  renounce  and  did  he  renounce  the  world,  the  burden  of 
proof  that  he  did  not,  being  upon  him     ...        ...  7 

AcUi — 

Aei  Vllof  1870.— See  Court  Fees  Act. 

Act  X  of  1870. — See  Land  Acquisition  Act. 

Act  IX  nf  1872.— See  Contract  Act. 

Act  I  of  1877  -  See  Specific  Relief  Act. 

Act  III  of  1877. — See  Registration  Act. 

Act  XV  of  1877.  — See  Limitation  Act. 

Act  X  of  1882.— See  Criminal  Procedure  Code. 

Act  XIV  of  1882. -See  CiM  Procedure  Code. 

Act  XIII  of  1884.— See  Municipal  Act. 

Act  XVIII of  1884.— See  Punjab  Courts  Act. 

Act  VII  of  1887.— See  Suits  Valuation  Art, 

Act  XVI  nf  1887.— See  Tenancy' Act. 

Ad  XVII  of  1887.— See  Land  Revenue  Act. 

Adoption. —  See  Custom^  Adoption. 

Alien<ition,'SeQ  Custom,  Alienation. 

Afpeal — Duty  of  Appellate  Court — See  Punjab  Courts  Jet,  1884. 

„  ,.  „        Arbitration — Consent  of  all  the  parties  to  the  suit — 

S^tion  506,  Civil  Procedure  Code — Appellate  Court  remanding  an  appeal 
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und$r  Section  562  as  regards  one  defendant  and  dismissing  the  appeal  as 
regards  the  other  defendants — More  than  one  decree  tn  same  suit, — J.  sued 
D.  B.  the  mother  of  the  girl,  and  the  girlV  three  uncles,  for  Rs.  1,000 
damages  for  an  allegjed  breach  of  a  betrothal  contract.  After  settlement 
of  issues,  the  plaintiff  and  the  three  male  defendants  agreed  to  refer 
the  matters  in  dispute  to  arbitration  under  the  provisions  of  the  Civil 
Procedure  Code.  D.  B.,  the  mother  did  not  j?ign  the  agreement,  but 
K.  M.,  one  of  the  uncles,  stated  that  he  was  representing  her,  and 
that  he  joined  her  in  the  reference  to  arbitration  with  her  full  know- 
ledge and  consent. 

An  award  was  given  in  favour  of  the  plaintiff,  upon  which  judg- 
ment and  decree  followed  against  all  four  defendants. 

Upon  appeal  by  the  defendants,  the  Divisional  Judge  held  that  the 
award  was  inoperative  as  reorards  D.  B.,  unless  it  could  be  shown  that 
she  had  ratified  the  submission  to  arbitration,  but  that  the  award  wa« 
good  as  regards  the  parties  who  had  consented  to  the  reference.  The 
Divisional  Judge  accordingly  remanded  the  case  under  Section  562, 
Civil  Procedure  Code,  for  decision  as  regards  L).  B  ,  and  dismis.sed  the 
appeal  as  regards  the  three  nmie  defendants. 

Heldj  on  further  appeal,  that  tlie  decree  of  the  Divisional  Judge 
was  bad  in  law.  He  could  not  legally  dispose  of  the  appeal  finally  as 
regards  the  three  male  defendants  and  re-open  the  case  by  a  remand 
as  regards  the  fourth, — the  almost  inevitable  result  of  such  procedure 
being  that,  eventually,  there  would  be  more  than  one,  and  possibly 
conflicting  decrees,  in  the  one  suit. 

Observations  on  the  question  whether  D.  B.  was  a  party  to  the 
reference  to  arbitration.  Puhjab  Becordy  No.  4  of  1882  (F.  B.)  and 
No.  170  of  1883,  referred  to    3 

Appeal — Duty  of  Appellate  Courts — ^uit  for  land  awarded  at  partition  nf  whole  cvl- 
turahle  land  of  villnge — Parties — Duty  of  Appellate  Court. — The  plaintiff 
sued  eleven. defendants  for  possession  of  a  small  corner  of  gornh  land 
which  had  been  awarded  to  him  at  a  partition  of  the  whole  culturable 
land  of  the  village. 

The  Court  of  first  instance  impleaded  the  whole  proprietary-body 
as  co-defendants. 

In  his  appeal  to  the  Divisional  Court,  the  plaintiff  again  made  the 
eleven  original  defendants,  respondents. 

The  Divisional  Judge  rejected  the  appeal  on  the  ground  (inter  alia) 
that  the  whole  of  the  proprietary  body  had  not  been  made  respon- 
dents. 

Held,  that  the  Divi.sional  Judge  was  not  justified  in  rejecting  the 
appeal  for  want  of  parties,  there  being  no  reason  why  the  principle  ot 
Section  81,  Civil  Procedure  Code,  should  not  be  applied,  so  far  as  may 
be,  by  Appellate  Courts.    Two  courses  weio  open  to  the  Court  : 

(1)  To  decide  the  appeal  as  between  the  parties  before  it,  leav- 

ing with  the  plaintiff-appellant  the  risk  of  not  having 
brought  the  other  defendants  before  the  Court;  or 

(2)  To  have  nsed  the  power  given  it,  by  Section  559,  Civil  Pro- 

cedure Code,  if  the  Court  considered  it  necessar}',  and  to 
have  directed  that  the  other  defendants  be  made  respon- 
dents. 
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Held,  also,  that  the  suit  (which  "was  instituted  while  the  Punjab 
Land  Revenue  Act,  1871,  was  in  force)  was  not  excluded  from  the 
co^izance  of  the  CiviLCourts  by  the  provisions  of  that  Act  ...  5 

Appeal — Duty  of  Appellate  Court  — Remand  order  wade  under  Section  ^62,  Civil 
Prnce  iure  Code — Dvfy  of  s4ppellafe  Ctmrt  hearing  appeal  from  such  order 
under  Section  588  (28). — An  Appelhite  Court  hearing  an  appeal  pre- 
ferred under  Section  588  (28),  Civil  Procedure  Code,  1882,  from  an 
order  of  remand  passed  under  Section  562  b,y  a  subordinate  appellate 
Conrt,  is  aot  necessarily  confined  to  considerinof  the  question,  whether 
the  order  of  remand  impugned  is  justified  by  the  tei*ms  of  the  section, 
but  may,  when  a  preliminary  point  is  found  to  exist,  enter  into  and 
decide  upon  the  merits  of  such  preliminary  point.  But  as  soon  as  it 
is  held  that  the  remand  order  appealed  from  is  not  warranted  by  the 
terms  of  Section  562,  inasmuch  as  the  case  has  not  been  disposed  of 
by  the  lower  Court  upon  a  preliminary  point,  the  Court  hearing  the 
appeal  under  Section  588  (28),  cannot  enter  upon  or  in  any  way  deal 
with  the  merits  of  such  remand  order. 

I.  L.  R.,  7  All.,  136  and  IV  Calc,  168,  followed    6 

J,  „  Land  Acquisition  Acty  1870,  Section  29 — Agree- 

ment of  Judge  and  assessors  as  tv  compensation — Finality  of  decision — 
III  case  the  Judge  and  one  or  both  of  the  assessors  agree  as  to  the 
amount  of  compensation  in  a  reference  made  to  the  Court  under  the 
provisions  of  Part  III  of  the  Land  Acquisition  Act,  1870,  their  decision 
thereon  shall  be  final,  and  no  appeal  lies,  even  if  -they  differ  upon 
minor  points  not  falling  within  the  scope  of  their  jurisdiction         ...  36 

„  „  Punjab  Courts  Act,  Sectioned  (h)  and  (c)  —  Value 

of  unit-  -  Mesne  profits — Course  of  appeal. — The  plaintiffs  sued  for  mesne 
profits  alleged  to  have  been  realised  by  a  Receiver.  The  plaintiffs,  for 
the  purposes  of  Section  50,  Civil  Procedure  Code,  valued  the  relief 
sought,  approximately,  at  Rs.  2,000.  They  were  decreed  Rs.  3,405-15-6, 
and  they  appealed  for  Rs.  1,946  more.  The  defendants  also  appealed 
against  the  whole  decree. 

Held,  that  the  appeal  from  the  District  Judge's  decree  lay  to  the 
Divisional  Court  and  not  to  the  Chief  Court. 

Funjab  Record,  No.  63,  of  1891,  referred  to...  ...  ...  40 

„  ,,  Appellate    Court — Appt^al  of    one  defendant — 

Decree  in  favour  of  pla in tif -respondent  iQho  has  not  appealed,  against  an- 
other respondent — Civil  Procedure  Code,  Sections  544  and  561 — There 
is  no  rule  of  procedure,  which  would  justify  an  Appellate  Court,  on  the 
appeal  of  one  defendant,  in  decreeing  in  favour  of  a  plaintiff-respon- 
dent against  another  respondent  who  was  also  a  defendant  in  the  first 
Court,  in  the  absence  of  any  appeal  or  cross-objection  by  the  plaintiif 
filed  in  the  Appellate  Court. 

The  general  rule  is  that  an  Appellate  Court  can  only  modify  a  judg- 
ment or  decree  so  far  as  it  affects  the  appellant,  without  interfering  as 
to  parties  who  do  not  appeal :  the  Code  of  Civil  Procedure  provides  at 
least  two  exceptions  to  this  rule,  which  are  contained  in  Sections  544 
and  561  of  the  Code    ...  ...  ...  ...  ...  46 

„  Decree  for  pre-emption — Civil  Trocedure  Code, 

Sections  214  and  244. — A  successful  plaintiff  in  a  pr  e-emption  suit 
paid  part  of  the  purchase  money  in  foreign  circle  currency  notes.  The 
CcAirt  in  the  first  instance  accepted  the  notes  in  payment  without  any 
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objection,  and  afterwards  allowed  the  plaintiff  two  moro  days  to 
supply  currency  notes  of  the  Lahore  Circle,  or  other  legal  tender, 
which  order  was  complied  with. 

Ueld^  that  the  order  of  the  lower  Court  was  correct.  Currency  notes 
are  money  in  the  ordinary  acceptation  of  the  term,  although  they  may 
be  notes  of  a  different  Circle  from  that  in  which  they  are  tendered. 
The  words  "purchase  money  "  are  not  defined,  and  there  is  nothing 
either  in  Section  17,  Punjab  Laws  Act,  or  in  Section  214,  Civil  Pro- 
cedure Code,  1882,  to  put  a  restricted  or  technical  meaning  upon  them. 
Fxinjab  Becordy  No.  70  of  1890,  distinguished. 

Held,  also,  that  an  appeal  lay  from  the  order  in  question  under 
Section  244  (c).  Civil  Procedure  Code,  the  order  relating  to  the  exe- 
cution of  the  decree  ...  ...  ...  ...  67 

Appeal — Duty  of  Appellate  Court — Suit  for  account — Value  of  relxpf  sought  —Juris- 
diction— Course  of  appeal — Authority  of  Appellate  Court  disclaiming 
Jurisdiction,  to  order  payment  of  additional  Court  Fee — The  plaintiff 
sued  the  defendant  for  an'  account  valuing  the  relief  sought  at  Rs. 
100,  and  expressing  his  willingness  to  pay  the  Court  fee  due  upon  any 
sum  decreed  in  excess  of  this  amount,  in  accordance  with  the  provisions 
of  Section  11,  Court  Fees  Act,  1870. 

After  the  defendant  had  produced  the  books  containing  the  parties' 
accounts  and  a  commission  had  examined  the  same,  the  plaintiff  filed 
a  petition  stating  that  he  appeared  to  ho  prima  facie  entitled  to  recover 
a  sum  over  Rs.  12,000  and  praying  that  the  matter  might  be  fully  in- 
vestigated. No  amendment  of  the  plaint  was,  however,  either  asked 
for  or  ordered,  and  the  suit  eventually  resulted  in  a  decree  in  the 
plaintiff's  favour  for  Hs.  2,343. 

The  plaintiff  then  appealed  for  a  further  sum  of  Rs.  1,716  and  the 
defendant,  against  the  decree  in  the  plaintiff's  favour,  for  Rs.  2,343. 

Both  parties  presented  their  appeals  to  the  Divisional  Judge,  who 
held  that  the  appeals  lay  to  the  Chief  Court. 

Eeld,  that  the  appeals  lay  to  the  Divisional  Judge  :  under  Section  7, 
clause  (iv)  of  the  Court  Fees  Act,  the  valuation  of  the  original  suit  for 
purposes  of  Court  Fees  is  fixed  at  tho  amount  at  which  the  relief  sought 
is  valued  in  the  plaint.  This,  in  the  present  case,  was  Rs.  100  and  the 
amount  was  never  altered  by  any  amendment  of  the  plaint :  and  under 
Section  8,  Suits  Valuation  Act,  1887,  Ihe  value  of  a  suit  for  an  account 
as  determinable  for  the  computation  of  Court  Fees  and  the  value  for 
purposes  of  jurisdiction,  shall  be  the  same. 

The  value  of  the  suit  for  purposes  of  jurisdiction  was  Rs.  100  and 
the  appeal  lay  to  the  Divisional  Court  under  Section  39,  Punjab  Courts 
Act  (as  amended). 

Semhle. — If  an  Appellate  Court  has  no  jurisdiction  to  hear  an  appeal 
it  is  not  competent  to  it  to  pass  orders  for  the  payment  of  any  addi- 
tional Court  fee  which  it  considers  should  have  been  levied  in  the 
first  C-ourt— [Cf.  rmtjab  liecord,  No.  40  of  1892]  ...  ...  86 

„  „  •    Appeal  by  plaintiffs  to  Chief  Court  who  did  not  appeal 

to  Divisional  Judge — Cumpettncy  (f  appeal. — Eighteen  persons  instituted 
a  suit  for  an  account  against  seventeen  othcis.  The  first  Court  dis- 
missed the  su  it. 
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Two  of  the  plaintiffs  appealed  to  the  Divisional  Conrt,  and,  after  a 
remand  under  Section  666,  Civil  Procednre  Code,  a  decree  was  made 
in  their  favour  against  defendant  1  for  Rs.  108-8-0  being  the  propor- 
tion to  which  they  were  held  entitled  out  of  a  total  sum  of  Rs.  1,457- 
6-0  for  which  defendant  was  found  to  be  liable. 

Some  of  the  other  plaintiffs,  who  had  not  appealed  to  the  Divisional 
Court,  then  preferred  a  further  appeal  to  the  Chief  Court  urging  tliat 
the  Divisional  Judge  should  have  givefi  them  a  decree  for  their  pro- 
portionate share. 

Held,  that  such  further  appeal  was  not  competent,  the  appellants 
not  being  parties  to  the  appeal  before  the  Divisional  Judge,  nor  affect- 
ed in  any  way  by  the  decree  made  by  him.    [Cf.  Punjab  Record,  No. 


Appoiniment  of  heir — See  Custom^  Adoption. 

Arhitraiion — Ck>n8ent  of  all  the  parties  to  the  suit — Section  606,  Civil  Procedure 
Code — Appellate  Court  remanding  on  appeal  under  Section  662  as  regards 
one  defendant  and  dismissing  the  appeal  as  regards  the  other  defendants — 
More  than  one  decree  in  same  suit. — J.  sued  D.  B.,  the  mother  of  the  girl, 
and  the  girl's  three  uncles,  for  Rs.  1^000  damages  for  an  alleged  breach 
of  a  betrothal  contract.  After  settlement  of  issues,  the  plaintiff  and 
the  three  male  defendants  agreed  to  refer  the  matters  in  dispute  to 
arbitration  under  the  provisions  of  the  Civil  Procedure  Code.  D.  B., 
the  mother  did  not  sign  the  agreement,  but  K.  M.,  one  of  the  uncles, 
stated  that  he  was  representing  her  and  that  he  joined  her  in  the  re- 
ference to  arbitration  with  her  full  knowledge  and  consent. 


An  award  was  given  in  favour  of  the  plaintiff,  upon  which  judgment 
and  decree  followed  against  all  four  defendants. 

Upon  appeal  by  the  defendants,  the  Divisional  Judge  held  that  the 
award  was  inoperative  as  regards  D.  B.,  unless  it  could  be  shown  that 
she  had  ratified  the  submission  to  arbitration,  but  that  the  award  was 
good  as  regards  the  parties  who  had  consented  to  the  reference.  The 
Divisional  Judge  accordingly  remanded  the  case  under  Section  662, 
Civil  Procedure  Code,  for  decision  as  regards  D.  B.,  and  dismissed  the 
appeal  as  regards  the  three  male  defendants. 

Heldf  on  further  appeal,  that  the  decree  of  the  Divisional  Judge  was 
bad  in  law.  He  could  not  legally  dispose  of  the  appeal  finally  as  re- 
gards the  three  male  defendants  and  re-open  the  case  by  a  remand  as 
^regards  the  fourth, — the  almost  inevitable  result  of  such  procedure 
being  that  eventually  there  would  be  more  than  one,  and  possibly 
conflicting,  decrees  in  the  one  suit. 

Observation  on  the  question  whether  D.  B.  was  a  party  to  the  re- 
ference to  arbitration.  Punjab  Record,  No.  4  of  1882  (F.  B.)  and  No. 
70  of  1883,  referred  to... 

Suit  for  property  claimed  under  private  reference  to  arbitration — 
Validity  ff  award — Award  though  bad  in  part  when  good  for  the  rest, — 
The  two  sons  and  the  widow  of  R.  referred  the  question  of  the  parti- 
tion of  R.'s  property  to  two  arbitrators.  The  arbitrators  duly  made  an 
award  dividing  the  property,  which  was  partly  situate  in  the  Punjab 
and  partly  at  Baroda  (Bombay  Presidency). 

The  eldest  son  instituted  a  suit  to  recover  possession  of  certain  of 
the  property  situate  at  Araritsar  which  fell  to  his  share  under  the 
award. 
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The  defendants  contended,  inter  alia,  tbat  the  award  was  incomplete 
and  invalid  in  that  it  failed  to  make  a  complete  partition  of  the 
JBaroda  property. 

Held,  that  the  objection  -was  not  sustainablo.  This  was  not  a  * 
proceeding  to  enforce  an  award  under  the  Civil  Procedure  Code,  in 
which  case  it  would  be  necessary  either  to  affirm  the  award  in  its 
*»ntirety  or  wholly  reject  it.  It  was  open  to  the  Court  in  the  present 
proceeding  to  consider  wheHier  the  rest  of  the  award  might  not  bo 
good,  even  though  one  portion  of  it  was  bad. 

Where  arbitrators  act  in  excess  of  their  authority  and  this  portion 
of  their  award  can  be  struck  out,  and  the  remainder  of  the  award 
still  contains  a  final  determination  of  all  material  questions  submitted, 
the  valid  portion  of  the  award  may  be  maintained  and  the  void  por- 
tion rejected. 

The  principle,  that  though  the  award  be  deficient  as  to  a  matter 
within  the  submission,  if  it  be  separable,  the  rest  of  the  award  may 
often  be  supported,  adopted  and  applied       ...  ...  ...  18 

Aulad — Custom — Alienation — Right  of  near  female  collateral — Kanwali  Arcnns  of 
Lahore  District — Meaning  of  aulnd.— Found  in  a  suit  the  parties  to 
which  were  Kanwali  Arains  of 'the  Lahore  District,  that  by  custom  a 
near  female  collateral  was  not  competent  to  object  to  a  sale  of  land 
and  houses  by  the  deceased  owner's  Avidow. 

Observations  as  to  the  meaning  of  the  term  aulad        ...  ...  89 

B 

Buildings,  DemolHion  of — Joint  oicners — Erection  of  Imilding  by  one,  on  common 
land — Absence  of  special  damage  to  others. — The  defendant,  who  was  a 
proprietor  in  Gohana  (Rohtak  District),  erected  a  pakka  building  up- 
on a  portion  of  the  abadi — 208  yards  in  extent — or  common  property 
of  the  village.  The  building  was  commenced  within  a  very  few 
months  before  suit,  and  was  immediately  objected  to  by  at  least  one 
of  the  plaintiffs.  It  was  completed  in  spite  of  the  plaintiff's  protests 
and  appeal  to  the  Revenue  authorities,  at  or  about  the  date  when 
the  present  suit  was  launched.  The  defendant  spent  Rs.  1,000  or  there- 
abouts upon  the  buildiujr,  which  was  adjacent  to,  if  not  built  on  to, 
his  own  house.  No  acquiescence  on  the  plaintiffs'  part  was  established. 

The  plaintiffs,  sixteen  proprietors  of  Gohana,  sued  to  have  the  build- 
ing demolished.  They  did  not  succeed  in  proving  any  substantial 
damage  from  the  building,  over  and  above  the  fact  that  defendant 
had  probably  monopolized  a  larger  share,  of  this  particular  portion  of 
the  common  land  than  would  fall  to  him  at  a  division. 

Held,  that  the  plaintiffs'  appeal  must  be  dismissed  npon  the  grourid 
that,  it  not  being  satisfactorily  established  that  any  substantial  mis- 
chief had  accrued  to  the  plaintiffs  from  the  completed  building  erected 
at  considerable  expense,  the  lower  Court  had  exercised  a  wise  discre- 
tion in  refusing  to  order  its  demolition         ...  ...  ...  54 

Burden  of  proof—See  Evidence. 

c 

i 

Cause  cf  aetion-'Griminal  Procedure  Code,  1882,  Sections  133  and  137 — Public 
place—Bighi  to  sue  for  declaration  of  rights  in  Civil  (7our^— Notwithstand- 
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ing  the  words  in  Section  133,  Criminal  Procedure  Code,  1882  :  No 
order  duly  made  hy  a  Magistrate  under  this  section  shall  be  called 
in  question  in  anj  Civil  Court,"  it  is  open  to  a  person  who  claims  to 
be  the  sole  proprietor  of  land,  with  reference  to  which  a  Magistrate 
has  made  a  conditional  order  under  the  s^id  section  treating  it  as 
a  "public  place,*'  which  conditional  order  has.  in  duo  coarse  of  law, 
been  made  absolute  uuder  Section  137  of  the  Code,  to  sue  the  opposite 
party  in  the  Civil  Court  for  a  declaration  of  his  rights  in  such'  land. 

PM?ya6  jR*'co?-(i,  A'o.  94  o/  1889,  overruled   ...  ...  ...  34 

Caufe  of  action. —  Right  to  sue — Suit  to  contest  alienation  on  ground  of  relation- 
ship— failure  to  prove  allegations — Enquiry  as  to  plaintiffs*  rights  as  ulti- 
mate hein. — The  plaintiffs  sued  on  the  allegation  that  thej  were 
collateral  heirs  of  S.  S.  in  the  fifth  degree.  The  lower  Appellate 
Court,  while  agreeing  with  the  Court  of  first  instance  that  the  plain- 
tiffs had  failed  to  establish  any  definite  relationship  to  S.  S.,  remanded 
the  suit  for  an  inquiry  as  to  whether  plaintiffs  were  not  entitled  to 
sue  as  the  ultimate  hf^irs,  being  members  of  the  same  gSt  as  S.  S., 
and  therefore  presumably  descended  from  a  common  ancestor  and 
also  being  proprietors  in  the  same  division  of  the  village.  Ultima- 
tely  it  was  decided  that  the  plaintiffs  could  sue  as  being  of  the 
same  got  and  patti  as  S  S. 

l/eld^  that  the  decree  of  the  lower  Appell/ite  Court  must  be 
reversed.  No  distinct  relatiojiship  to  S.  S.  and  no  custom  entitling 
them  to  sue  upon  the  grounds  set  up  on  their  behalf  by  the  Appellate 
Court  was  established  by  the  plaintiffs. 

Punjab  lUcord,  No.  78  of  1S8S,  referred  to  and  distirguishe       ...  68 
Certificate  of  sale — See  Execution  of  Decree. 
Charge — See  Mortgage. 

Interest. 

Civil  Procedure  Code  {Act  XIV  of  1882).— See  Land  Acquisit.'on  Act,  1870. 
„         „  „  Arbitration — Conse7it    of  all  parties  to  the  suit — Sec- 

tion ^06,  Oiv  it  Procedure  Code —  .Appellate  Court  remanding  an  appeal 
under  Section  562  as  Regards  one  defendant  and  dismissing  the  appeal 
as  regards  ths  other  defendant — More  than  one  decree  in  same  suit. — 
J.  sued  D.  B.,  the  mother  of  the  girl,  and  the  girl's  three  uncles,  for 
Rs.  1,000  damages  for  an  alleged  breach  of  a  betrothal  contract.  After 
settlement  of  issues,  the  plaintiff  and  the  three  male  defendants  agreed 
to  refer  the  matters  in  dispute  to  arbitration  under  the  provisions  of  the 
Civil  Procedure  Code.  l>.  B.,  the  mother,  did  not  sign  the  agreement, 
but  K  M.,  one  of  the  uncles,  stated  that  he  was  representing  her  and 
that  he  joined  her  in  the  reference  to  arbitration  with  her  full  know- 
ledge and  consent. 

An  award  was  given  in  favour  of  the  plaintiff,  upon  which  judg- 
ment and  decree  followed  against  all  four  defendants. 

UpDn  appeal  by  the  defendants,  tjie  Divisional  Judge  held  that  the 
award  was  inoperative  as  regards  D.  B.,  unless  it  could  be  shown  that 
she  had  ratified  the  submission  to  arbitration,  but  that  the  award  was 
good  as  regards  the  parties  who  had  consented  to  the  reference.  The 
Divisional  Judge  accordingly  remanded  the  case  under  Section  662, 
Civil  Procedure  Code,  for  declBion  as  regards  D.  B.,  and  dismissed  the 
appeal  as  regards  the  three  male  defendants. 
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Held,  on  farther  appeal,  that  the  decree  of  the  Divisional  Judge  was 
bad  in  law.  Ho  could  not  legally  dispose  of  the  appeal  finally  as 
regards  the  three  male  defendants  and  re-open  the  case  by  a  remand 
as  regards  the  fourth, — the  almost  inevitable  result  of  such  procedure 
being  that,  eventually,  there  would  be  more  than  one,  and  possibly 
conflicting,  decrees  in  the  one  suit. 

Observations  on  the  question  whether  D.  B.  was  a  party  to  the 
reference  to  arbitration.  Punjab  Record, '^o,  4:  of  1882  (F.  B.)  and 
No.  170  of  1883,  referred  to        ...  ...  ...  ...  3 

Civil  Procedure  Code  (Act  XIV  of  1882).— <Stu*<  for  land  awarded  at  p<xrtition  of 
whole  culturable  land  of  village — Parties — Duty  of  Appellate  Court, — 
The  plaintiff  saed  eleven  defendants  for  possession  of  a  small  corner 
of  gorah  land  which  had  been  awarded  to  him  at  a  partition  of  the 
whole  culturable  land  of  the  village. 

The  Court  of  first  instance  impleaded  the  whole  proprietary  body 
as  co-defendants. 

In  his  appeal  to  the  Divisional  Court,  the  plaintiff  again  made  the 
eleven  original  defendants,  respondents. 

The  Divisional  Judge  rejected  the  appeal  on  the  ground  (inter  alia) 
that  the  whole  of  the  proprietary  body  had  not  been  made  respondents. 

Hehi,  that  the  Divisional  Judge  was  not  justified  in  rejecting  the 
appeal  for  want  of  parties,  there  being  no  reason  why  the  principle  of 
Section  81,  Civil  Procedure  Code,  should  not  be  applied,  so  far  as  may 
be,  by  Appellate  Courts.    Two  courses  were  open  to  the  Court : 

(1)  to  decide  the  appeal  as  between  the  parties  before  it,  leaving 

with  the  plaintiff-appellant  the  risk  of  not  having  brought 
the  other  defendants  before  the  Court ;  or  • 

(2)  to  have  used  the  power  given  it  by  Section  659,  Civil  Pro- 

cedure Code,  if  the  Court  considered  it  necessary,  and  to 
have  directed  that  the  other  defendants  be  made  respon- 
dents. 

Held,  also,  that  the  suit  (which  was  instituted  while  the  Punjab 
Land  Revenue  Act,  J  871,  was  in  force)  was  not  excluded  from  the 
cognizance  of  the  Civil  Courts  by  the  provisions  of  that  Act  ...  5 

„  „  Hemand  order  made  under  Section  662,  Civil  Procedure 

Code — Duty  of  Appellate  Court  hearing  appeal  from  such  order  under 
Section  588  (28). — An  Appellate  Court  hearing  an  appeal  preferred 
under  Section  588  (28),  Civil  Procedure  Code,  1882,  from  an  order 
of  remand  passed  under  Section  562  by  a  subordinate  Appellate  Court, 
is  not  necessarily  confined  to  considering  the  question,  whether  the 
order  of  remand  impugned  is  justified  by  the  terms  of  the  section,  but 
may,  when  a  preliminary  point  is  found  to  exist,  enter  into  and  decide 
npon  the  merits  of  such  preliminary  point.  But  as  soon  as  it  is  held 
that  the  remand  order  appealed  from  is  not  warranted  by  the  terms 
of  Section  562,  inasmuch  as  the  case  has  not  been  disposed  of  by  the 
lower  Court  upon  a  preliminary  point,  the  Court  hearing  the  appeal 
under  Section  588  (28)  cannot  enter  upon  or  in  any  way  deal  with 
the  merits  of  such  remand  order. 

I.  L.  a.,  7  All,  136  and  17  Calc,  168,  followed  ...  ...  6 
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OMtffMdwre  Code  Act  {XIV  of  1882)— Sedton  230  {h)-- Annual  or  monthly, 
paymenti — Decree  directing  payment  at  a  certain  date. — Decrees  for  annnal 
or  monthly  payments  fall  within  and  are  governed  by  the  provisionB 
of  Section  230  (6),  Civil  Procedure  Code,  1882  ...  ...  13 

„        „  „  „  „  Suit  for  property    claimed  under 

private  reference  to  arbitration — Validity  of  award — Award  though  had 
in  part  when  good  for  the  rest. -^The  two  sons  and  the  widow  of  R. 
referred  the  question  of  the  partition  of  R.*s  property  to  two  arbitra- 
tors. The  arbitrators  duly  made  an  a  ward  dividing  the  property,  which 
was  partly  situate  in  the  Punjab  and  partly  at  Baroda  (Bombay 
Presidency), 

The  eldest  son  instituted  a  suit  to  recover  possession  of  certain  of  the 
property  situate  at  Amritsar  which  fell  to  his  share  under  the  award. 

The  defendants  contended,  inter  aZia,  that  the  award  was  incomplete 
and  invalid  in  that  it  failed  to  make  a  complete  partition  of  the 
Baroda  property. 

Held,  that  the  objection  was  not  sustainable.  This  was  not  a  pro- 
ceeding to  enforce  an  award  under  the  Civil  Procedure  Code,  in  which 
case  it  would  bd  necessary  either  to  afQrm  the  award  in  its  entirety 
or  wholly  reject  it.  It  was  open  to  the  Court  in  the  present  proceed- 
mg  to  consider  whether  the  rest  of  the  award  might  not  be  good,  even 
though  one  portion  of  it  was  bad. 

Where  arbitrators  act  in  excess  of  their  authority  and  this  portion 
of  their  award  can  be  struck  out,  and  the  remainder  of  the  award 
still  contains  a  final  determination  of  all  material  questions  sub* 
mitted,  the  valid  portion  of  the  award  may  be  maintained  and  the 
void  portion  rejected. 

The  principle,  that  though  the  award  be  deficient  as  to  a  matter 
within  the  submission,  if  it  bo  separable,  the  rest  of  the  award  may 
often  be  supported,  adopted  and  applied      ...  ...  ...  18 

n        „  „  n  n  Oivil  Procedure  Code^  Section  617 — 

JK^erence.— Observations  as  to  the  making  of  references  to  the  Chief 
Court  under  Section  617,  Civil  Procedure  Code,  in  cases  in  which . 
further  appeal  will  lie  upon  a  Certificate  granted  by  the  Divisional 
Judge,  or  in  which  an  application  for  revision  cdn  be  preferred  under 
Section  622  of  the  Code  ...  ...  ...  ...  10>, 

n        „  „  „  „  Material  irregularity -^Grounds  for 

revision, — It  is  a  material  irregularity  and  forms  a  ground  for  revision 
when  the  lower  Courts  act  upon  a  misrepresentation  of  a  fact  apparent 
upon  the  record,  or  the  erroneous  assumption  of  a  fact,  or  the  applica- 
tion of  a  rule,  or  a  failure  to  appreciate  the  true  points  for  determina- 
*  tion  raised  by  a  general  issue,  such  as  one  of  res  Judicata  or  limitation, 
when  such  irregularity  results  in  the  dismissal  of  a  suit  on  a  technical 
ground,  apart  from  the  merits,  which  can  be  shown  to  be  erroneous. 

Punjab  Record,  No.  105  of  1888,  Nos.  42, 130  and  206  of  1889,  Nos.  6 
and  108  of  1890,  and  Nos.  60  and  65  of  1891,  referred  to ...  ...  2S 

n       „         „  „  „  Sale  in  execution  of  decree — Absence 

of  certificate  of  sale — Suit  by  purchaser —Title  against  party  to  the  suit  or 
his  representative  in  interest, — The  plaintiff  sued,  alleging  that  he  was 
the  purchaser  of  a  house  at  an  execution  sale  following  decree  against 
B.|  defendant  2,  on  account  of  a  debt  due  from  B.'s  deceased  bnsband^^j^ 
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The  defendant  1  was  B.'s  second  hnsband,  and  defendant  3  her  son. 
The  plaintiff  conld  produce  no  certificate  of  sale. 

Hefd^  that  the  non-prodnction  of  a  certificate  was  not  fatal  to  the 
plaintiff's  claim. 

When  the  plaintiff  is  suing  to  eject  not  a  third  party,  but  the  very 
person  who  was  a  party  to  the  suit  which  led  to  the  execution  sale, 
or  persons  whose  interests  are  identical  with  such  party,  the  mere 
omission  to  produce  a  certificate  of  sale  is  not  fatal  to  the  success 
of  the  suit.  A  party  to  the  suit,  or  his  representative  in  interest, 
cannot,  after  the  sale  has  been  confirmed,  dispute  the  purchaser's 
title,  as  the  order  confirming  the  sale  completes  the  title  as  against 
the  parties  to  the  suit. 

I.  L.  R.,  12  Bom.,  589,  followed  ...  ...  ...  27 

Civil  Procedure  Code  (Act  XIV  of  1882), — Execution  of  decree — Leave  to  mthdraw 
— Effect  of  Sections  373  and  647,  Civil  Procedure  Code. — The  decision 
of  the  High  Court  of  Allahabad  (I.  L.  R.,  12  AIL,  392)  that  Section 
647  of  the  Civil  Procedure  Code  makes  Section  373  applicable  to 
proceedings  in  execution  of  decree,  dissented  from         ...  ...  87 

„  „        „  „  „  Appellate  Court — Appeal  of  one  defen- 

dant— Decree  in  favour  of  plainiiff-respondent  who  has  not  appealed,  against 
another  respondent — Civil  Procedure  Code,  Sections  544  and  56L — There 
is  no  rule  of  procedure  which  would  justify  an  Appellate  Court  on  the 
appeal  of  one  defendant  in  decreeing  in  favour  of  a  plaintiff -respondent 
against  another  respondent,  who  was  also  a  defendant  in  the  first 
Court,  in  the  absence  of  any  appeal  or  cross-objection  by  the  plaintiff 
filed  in  the  Appellate  Court. 

The  general  rule  is  that  an  Appellate  Court  can  only  modify  a  judg- 
ment or  decree  so  far  as  it  affects  the  appellant,  without  interfering  as 
to  parties  who  do  not  appeal :  the  Code  of  Civil  Procedure  provides 
at  least  two  exceptions  to  this  rule  which  are  contained  in  Sections 
544  and  561  of  the  Code  ...  ...  ...  ...  46 

„  „  „  „  Civil  Procedure  Code  1882,  Section 

629— Beview  of  review  ^Competency  o/.— The  language  of  the  last 
paragraph  of  Section  629,  Civil  Procedure  Code,  1882,  that  "  No 
application  to  review  an  order  passed  on  review  or  on  an  application 
for  a  review  shall  be  entertained  "  forbids  any  application  for  review 
of  an  order  admitting  or  rejecting  an  application  for  review  or  of  the 
judgment  arrived  at  after  a  re-hearing  of  the  case  under  Section  630, 
whether  that  judgment  affirms  or  varies  the  previous  judgment,  and 
though,  in  either  case,  it  is  followed  by  anew  decree  :  in  other  words 
a  review  of  a  review  is  not  competent. 

The  word  **  order  **  in  the  clause  referred  to  is  apparently  not  used 
in  a  technical  sense  as  opposed  to  a  decree,  but  as  a  comprehensive 
term  to  express  the  final  adjudication  of  the  Court  after  the  applica- 
tion for  review  has  been  admitted  and  the  case  re-heard  and  includes 
both  the  judgment  and  the  decree  ...  ...  57 

,j  „  „  „  Striking  out  defence  of  defendant — 

Circumstances  justifying  such  an  order — Jurisdiction  of  Court  of  Political 
Agent,  Bhopal — Jurisdiction  of  British  Court  to  make  decree  affecting 
immoveable  properly  out  of  British  India.— In  a  suit  for  partition  and 
possession  of  a  one-third  share  of  property,  moveable  and  immove- 
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able,  including  cash  and  choses  in  action,  the  Court  of  first  instance, 
being  of  opinion  that  issues  con  Id  not  be  properly  settled  until  de- 
fendants 1,  2  and  3  produced  their  books,  "which  the  Political  Agent 
of  Bhopal  reported  coold  not  be  spared,  directed  defendant  1  to  file  a 
written  statement  setting  forth  in  detail  the  entire  joint  property, 
moveable  and  immoTcable,  and  in  the  case  of  trading  firms  a  balance 
sheet  for  each  showing  how  they  stood  on  the  date  of  suit. 

Defendant  I  failed  to  comply  with  this  order,  although  the  suit 
was  adjourned  from  time  to  time  to  enable  him  to  do  so,  and  eyentu- 
ally  the  Court  struck  the  three  defendants*  defence  off  the  record  and 
directed  the  plaintiff  to  produce  eac-parte  proof  against  them. 

Plaintiffs  produced  evidence  accordingly  and  the  Court  gave  him  a 
decree  for — 

(a)  Possession  by  partition  of  one-third  share  of  immoveable 
property  in  the  Kamal  District^  and  of  the  immoveable 
property  situate  at  Sehore  (Bhopal  State)  ; 

(6)    Certain  cash  and  outstandings  ;  and 

(c)    Rupees  1,95,487-9-6  to  be  paid  by  defendants  1,  2  and  3L 

JEeldj  that  the  order  striking  the  defence  off  the  record  was  not 
justified  by  law  and  that  the  suit  must  be  remanded. 

The  statement  required  by  the  Court  was  not  one  of  the  nature 
prescribed  by  Section  114,  Civil  Procedure  Code,  which  is  as  much  as 
possible  to  be  confined  to  a  simple  narrative  of  the  facts,  which  the 
party  by  whom  or  on  whose  behalf  the  written  statement  is  made  be- 
lieves to  be  material  to  the  case,  aUd  which  he  either  admits  or 
believes  he  will  be  able  to  prove.  Here,  the  defendants  had  put  in 
their  defence  and  the  Court  did  not  wish  them  to  supplement  it  in 
any  way  by  a  further  statement  of  facts  which  they  might  believe 
to  be  material  to  their  case.  Section  113,  Civil  Procedure  Code,  there- 
fore did  not  justify  the  order. 

Nor  was  the  order  justified  by  Section  136,  Civil  Procedure  Code. 
The  document  called  for  by  the  Court  was  neither  in  the  possession 
nor  in  the  power  of  the  defendants  and  was  not  even  in  existence. 
Section  )  30  refers  to  documents  which  are  in  esse  and  not  to  docu- 
ments which  the  Court  desires  to  be  brought  into  existence.  Further, 
there  is  no  power  conferred  by  Section  136,  or*  elsewhere,  to  strike 
out  the  defence  of  a  defendant  of  its  own  motion,  and  in  the  absence 
of  an  application  to  that  effect  by  the  plaintiff  (C/.  Punjab  Becord, 
No.  80  of  1889). 

Observations  as  to  the  power  of  the  Court  to  punish  defendants 
for  contumacious  behaviour  and  to  ensure  the  speedy  disposal  of  suits, 

Eeld,  also,  that  the  Court  of  the  Political  Agent,  Bhopal,  what- 
ever its  jurisdiction  may.be,  was  not  one  of  the  nature  referred  to  in 
Section  12,  Civil  Procedure  Code,  not  being  established  by  the  author- 
ity of  the  Governor- General  in  Council  and  Bhopal  not  forming  part  of 
British  India. 

Queer e, — Whether  the  District  Judge,  Delhi,  had  jurisdiction 
with  regard  to  the  immoveable  property  situate  end  business  con- 
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Civil  Procedure  Code, — The  plaintiffs  were  worshippers  at  a  dharmsala 
and  interested  in  the  maintenance  of  the  institution  and  preservation 
of  the  property  intact. 

Held,  that  in  this  capacity  they  had  a  hciis  standi  to  challenge  certain 
alienations  of  property  alleged  and  found  to  be  wagf  and  attached  to 
the  dharmsala,  not  as  self -constituted  representatives  of  the  body  of 
worshippers,  who  should  have  obtained  an  order  under  Section  30, 
Civil  Procedure  Code,  but  as  persons  themselves  interested  in  the 
preservation  of  the  property. 

Held,  further,  that  Section  539,  Civil  Procedure  Code,  has  no  appli- 
cation to  a  suit  of  this  description  ...  ...  66 

Civil  Procedure  Code  (Act  XIV  of  1892), — Suit  on  foreign  judgment — Enquiry 
into  the  merits  of  case  in  which  the  Judgment  ufas  passed, — According  to 
the  Code  of  Civil  Procedure,  1882,  Section  14,  as  amended  by  Act  VII 
of  1888,  when  a  suit  is  instituted  in  British  India  on  the  judgment 
of  a  Court  of  a  Native  State  in  India,  the  Court  in  which  the  suit 
is  instituted  is  not  precluded  from  inquiry  into  the  merits  of  the 
claim       ...  ...  ...  ...  ...  ...  102 

»  ij         j>  »i  ,y  Section  375 — Compromise  of  wii— 

Finality  of  decree — Allegation  of  fraud  by  party  to  compromise. — ^A 
decree  made  in  accordance  with  a  lawful  agreement  or  compromise 
is  final  under  Section  375,  Civil  Procedure  Code. 

No  appeal  lies  from  such  a  decree,  escape  from  which  on  the  ground 
of  fraud  can  only  be  obtained  by  a  regular  suit  or  upon  application 
for  review  of  judgment. 

The  lawfulness  of  an  agreement  or  compromise  is  distinct  from  the 
question  of  its  legal  validity,  and  it  is  sufficient  for  the  purposes  of 
Section  375  that  there  has  been  an  agreement  the  objects  of  which 
are  not  unlawful. 

Punjab  Record,  No.  105  of  1889,  and  No.  81  of  1890,  referred  to  and 
followed    ...  ...  ...  jj^^ 

M  >»  »>  »  >»  Appeal — Appeal  by  plaintiffs  to  Chief 

Court  who  did  not  appeal  to  DivinonalJudge— Competency  rf  appeal,— 
Eighteen  persons  instituted  a  suit  for  an  account  agaiust  seventeen 
others.    The  first  Court  dismissed  the  suit. 

Two  of  the  plaintiffs  appealed  to  the  Divisional  Court,  and,  after  a 
remand  under  Section  566,  Civil  Procedure  Code,  a  decree  was  made 
in  their  favour  against  defendant  1  for  Rs.  103-8-0  being  the  propor- 
tion to  which  they  were  held  entitled  out  of  a  total  sum  of  Rs.  1,457-5-0 
for  which  defendant  was  found  to  be  liable. 

Some  of  the  other  plaintiffs,  who  had  not  appealed  to  the  Divi- 
sional Court,  then  preferred  a  further  appeal  to  the  Chief  Court  urging 
that  the  Divisional  Judge  should  have  given  them  a  decree  for  their 
proportionate  share. 

EeU,  that  such  further  appeal  was  not  competent,  the  appellants 
not  being  parties  to  the  appeal  before  the  Divisional  Judge,  nor 
affected  in  any  way  by  the  decree  made  by  him. 

[Cf.  Punjab  Record,  ^o.^oiimi         ...  ...  123 
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CM  Procedure  Oode  (Act  XIV of  1S92). ^Section  IH,  Explanation  II,  Oivil  Pro^ 
eedure  Oode,  1882 — Res  judicata— Jlf  a  iter  tfhich  ought  to  have  been  made 
ground  of  defence  in  formt  suit. — Section  13,  Explanation  II,  Civil 
Procedure  Code,  1882,  which  provides  that  any  matter  which  might 
and  ought  to  have  been  made  ground  of  defence  or  attack  in  the  former 
suit  shall  be  deemed  to  have  been  a  matter  directly  and  substantially 
in  issue  in  such  suit,  does  not  further  declare  that  such  matter  shall 
be  deemed  to  have  been  heard  and  finally  decided. 

The  Explanation  was  not  intended  to  enable  a  party  to  treat  a  point 
as  having  been  decided  in  his  favour  in  a  former  suit  which  was  in 
fact  not  so  decided.    It  applies  rather  to  a  case  where  the  defendant 
has  a  defence  which,  if  he  had  so  pleased,  he  might  and  ought  to  have 
brought  forward,  but  as  he  did  not  bring  it  forward  the  suit  was 
decreed  against  him    ...  ...  .„  124 

Section  622— Order  under  Section  108 
of  the  Oode  setting  aside  an  ex-parte  decree  ^Revision, — An  application 
was  made  to  revise  an  order  made  under  Section  108,  Civil  Pro- 
cedure Code,  setting  aside  an  ex-parte  decree,  such  order  being  made 
nearly  seven  years  after  the  date  of  the  decree. 

Held,  following  Punjab  Record,  No.  114  of  1883,  that  no  application 
under  Section  622  of  the  Code  would  lie.  The  suit  was  one  in  which 
an  appeal  would  lie,  and  by  the  word  "  case  "  the  whole  suit  is  meant.  125 

„        „  ,>  »  ,1  Chapter  III^ Misjoinder— -Trespass^ 

Separate  and  independent  acts  of  defendants. — Seventeen  of  the  village 

proprietors  sued  thirty-six  persons — co-sharers  and  non -proprietors  

for  a  declaration  that  the  defendants  were  not  entitled  to  enclose 
certain  lands  of  the  village  or  to  erect  buildings  thereon,  and  also 
praying  for  the  demolition  of  the  buildings  so  erected  and  restoration 
of  the  land  to  its  original  condition.  • 

The  building  by  each  defendant  was  his  separate  and  independent 
act. 

Held,  on  further  appeal  (the  objection  was  taken  in  the  Court  of  first 
instance)  that  the  suit  was  bad  for  misjoinder. 

[Cf.,  I.  L.  R;  14Calc.,435]     ...  ...  ...  127 

„         „  „  ji  Section  549 — Security  for  costs — Be- 

covery  of  costs  from  surety  in  execution  or  by  separate  suit — Liability  of 
surety  if  decree  against  principal  debtor  is  barred  by  limitation. — ^A.  J. 
was  plaintifE-appellant  in  an  appeal  pending  in  the  High  Court  at 
Allahabad  and  was  required  under  Section  649,  Civil  Procedure 
Code,  to  give  security  for  the  costs  of  the  appeal.  Pursuant  to  that 
order,  A.  J.  tendered  a  security  bond,  dated  8ch  September  1881,  by 
which  A.  S.  (defendant  in  the  present  suit)  agreed  to  be  responsible 
to  the  extent  of  Rs.  1,400,  hypothecating  a  haveli  situate  at  Sujanpur 
in  the  Gurdaspur  District  to  secure  the  said  sum. 

On  6th  April  1882,  A.  J.'s  appeal  to  the  High  Court  was  dismissed 
with  costs  ;  and  on  23rd  June  1890,  the  defendant-respondent  in  that 
appeal  filed  a  suit  against  A.  S.  for  recovery  of  Rs.  1,400  on  the  instru- 
ment of  8th  September  1881,  execution  of  the  High  Court  decree  for 
costs  against  A.  J.,  the  principal  debtor,  having  meanwhile  become 
barred  by  limitation. 
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Held,  following  Pun/ah  Record,  No.  109  of  1886,  that  at  the  date  of 
the  High  Court  decree  the  plaintiff  had  no  remedy  against  the  defen- 
dant (the  surety)  except  by  regular  suit,  and  such  remedy  was  not 
impaired  by  the  fact,  that  in  1888  the  Legislature  altered  the  law  by 
providing  a  remedy  by  way  of  execution,  which,  but  for  the  law  of 
limitation,  would  have  been  available  to  the  plaintiff  after  Act  VII  of 
1888  became  law,  the  rule  that  pending  proceedings  are  generally 
governed  by  any  change  in  the  law  of  procedure  not  being  extendible 
to  substantive  rights. 

Held,  also,  that  A.  S.  was  not  discharged  from  liability  by  reason 
that  the  right  of  the  plaintiff  in  the  present  suit  to  execute  the  decree 
for  costs  against  A.  J.  was  barred  by  limitation  ...  •..  136 

Oivil Procedure  Code  (Act  XIV  of  IS92).— Section  13.  Explanation  II— Ground 
of  defence  or  attcLck  in  former  suit — Parties  litigating  under  the  same 
iitle.—The  widow  of  one  K.  B.  sued  K.  B.*s  brother  (G.  H.)  and 
daughter  for  her  deceased  husband's  share  of  the  estate  for  her  life, 
and  obtained  a  detsree  for  half  the  property.  While  the  above  suit 
was  pending  G.  H.  died,  and  the  present  plaintiff,  who  was  K.  B.'s 
son-in-law,  was  brought  on  the  record  (with  others)  as  G.  H.'s  legal 
representative,  but  was  not  allowed  by  the  Court  to  put  forward 
any  claim  of  his  own  as  K.  B.*s  khanadamad  in  answer  to  the 
widow's  claim.  Subsequently,  the  said  plaintiff  sued  the  widow  and 
daughter  of  K.  B.  for  K.  B.'s  estate  as  his  heir  and  khanadamad. 

Eeldi  that  the  suit  was  not  barred  as  res  judicata  under  Explanation 
II,  Section  13,  Civil  Procedure  Code,  by  reason  of  the  previous  decision 
as  the  plaintiff  was  not  litigating  under  the  same  title  in  the  two 
suits,  and  moreover  his  title  to  suceoed  as  K.  B.*s  khanadamad  was 
properly  rejected  as  a  ground  of  defence  in  the  previous  litigation   ...  142 

Club, — Unregistered  Association — Personal  liability  of  Secretary  of  Managing  Com.' 

mitteCy  who  was  also  a  Member  thereof  and  a  depositor  in  the  Association. 
—  B.  guaranteed  the  honesty  of  his  brother  who  was  appointed 
Manager  of  the  Sind,  Punjab  and  Delhi  Railway  Co-operative  Stores, 
which  was  an  unregistered  private  association  of  the  nature  of  a  Club. 
B.  further  deposited  Rs.  3,000  under  the  guarantee. 

In  a  suit  by  B.  against  S.,  who  was,  at  the  time  of  the  contract,  a 
depositor  in  the  association,  a  Member  of  the  Managing  Committee 
and  also  its  Secretary,  for  a  refund  of  portion  of  his  guarantee  deposit, 
held,  that  S.  was  personally  liable,  either  as  a  sole  promisor,  or  as  a 
joint  promisor  (Section  43,  Contract  Act),  and  that  a  suit  against 
him  would  lie  ...  ...  ...  ...  ...  11 

Common  Land. — Joint  owners — Erection  of  building  by  one  on  common  land— Ab- 
sence of  special  damage  to  others. — The  defendant,  who  was  a  proprietor 
in  Gohana  (Rohtak  District),  erected  a  pakka  building  upon  a  por- 
tion of  the  abadi— 208  yards  in  extent — or  common  property  of  the 
village.  The  building  was  commenced  within  a  very  few  months  before 
suit,  and  was  immediately  objected  to  by  at  least  one  of  the  plaintiffs. 
It  was  completed  in  spite  of  the  plaintiffs*  protests  and  appeal  to  the 
Revenue  authorities,  at  or  about  the  date  when  the  present  suit 
was  launched.  The  defendant  spent  Rs.  1,000  or  thereabouts  upon 
the  building,  which  was  adjacent  to,  if  not  built  on  to,  his  own  house. 
No  acquiescence  on  the  plaintiffs'  part  waa  established. 
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The  plaintiffs,  sixteen  proprietors  of  Gohana,  sued  to  have  the 
bnilding  demolished.  They  did  not  succeed  in  proving  any  substan- 
tial damage  from  the  building,  over  and  above  the  fact  that  de- 
fendant had  probably  monopolized  a  larger  share  of  this  particular 
portion  of  the  common  land  than  would  fall  to  him  at  a  division. 

Eeld^  that  the  plaintiffs'  appeal  must  be  dismissed  upon  the  ground 
that  it  not  being  satisfactorily  established  that  any  substantial  mis- 
chief had  accrued  to  the  plaintiffs  from  the  completed  building  erect- 
ed at  considerable  expense,  the  lower  Court  had  exercised  a  wise 
discretion  in  refusing  to  order  its  demolition  ...  ...  64 

Compensation  for  improvements, — Pre-emption — Compensation  for  improvements 
made  by  original  purchaser — Form  of  decree. — The  practice  of  the  Court 
to  award  compensation  for  improvements  to  a  vendee  who  has  made 
them  in  good  faith,  or  who  may  appear  to  be  equitably  entitled  to  it, 
followed  and  affirmed. 

Punjab  Record,  Nos.  34  of  1875,  74  of  1875  and  38  of  1889,  referred  to. 

Per  Bullock,  J. — The  decree  in  such  cases  should  provide  sepa- 
rately for  the  payment  of  the  pre-emption  money  and  the  payment  of 
compensation,  and  that  payment  of  the  former  within  the  time  fixed 
in  the  decree  should  save  the  decree  from  forfeiture,  though  the 
compensation  be  not  paid.    (Cf.  Section  214,  Civil  Procedure  Code)...  91 

Compromise  of  suit, — See  Civil  Procedure  Code, 

Continuing  wrong. — See  Custody  of  wife. 

Contract  Act,  1872. — Unregistered  Association — Personal  liability  of  Secretary  of 
Managing  Committee,  who  was  also  a  Member  thereof  and  depositor  in 
the  Association. — B.  guaranteed  the  honesty  of  his  brother  who  was 
appointed  Manager  of  the  Sind,  Punjab  and  Delhi  Railway  Co-opera- 
tive Stores,  which  was  an  unregistered  private  Association  of  the  * 
nature  of  a  Club.  B.  further  deposited  Rs.  3,000  under  the  guarantee. 

In  a  suit  by  B.  against.  S.,  who  was,  at  the  time  of  the  contract,  a 
depositor  in  the  Association,  a  Member  of  the  Managing  Committee 
and  also  its  Secretary,  for  a  refund  of  portion  of  his  guarantee  de- 
posit, held,  that  S.  was  personally  liable,  either  as  a  sole  promisor,  or 
as  a  joint  promisor  (Section  43,  Contract  Act),  and  that  a  suit  against 
him  would  lie  ...  ...  ...  ...  —  H 

„  „  Marriage  brocage  contract — Void  agreement — Guarantee. — 

S.  betrothed  his  minor  daughter  to  the  plaintiff's  son,  who  was  also 
a  minor,  and  N.  the  brother-in-law  of  S.  entered  into  an  agreement 
with  the  plaintiff's  father  by  which  he  guaranteed  that  S.  should 
celebrate  a  marriage  between  the  boy  and  girl  after  the  expiration  of 
five  and  before  the  expiration  of  eight  years.  S.  married  his  daughter 
elsewhere  and  the  plaintiff  sued  N.  for  damages. 

The  plaintiffs  father  D.  betrothed  his  marriageable  daughter  to  N. 
receiving  Rs.  1,200  from  him ;  the  marriage  took  place  shortly  after 
the  betrothal.  S.  agreed  to  give  his  infant  daughter  to  the  plaintiff's 
son,  and  N.  guaranteed  the  performance  of  S.'s  undertaking. 

The  Divisional  Judge  held  the  agreement  to  be  a  contract  of 
guarantee. 

Held,  that  there  was  no  enforceable  agreement  of  guarantee  ;  the 
agreement  was  entirely  for  the  benefit  and  satisfaction  of  N.  himself 
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and  his  promise  was  nudum  pactum.  He  could  ia  fact  do  nothing 
more  than  endeavour  to  induce  S.  to  marry  his  daughter  to  the 
plaintiff's  son,  and  if  the  parties  contemplated  that  he  should  purchase 
fc5.*s  consent,  such  an  undertaking  on  his  part  would  he  void  according 
to  the  view  expressed  in  the  Full  Bench  decision  reported  as  Punjab 
JRflcord,  No.  128  of  1889  ...  ...  ...  ...  112 

Court  Fees  Act,  1S70. — Suit  for  account — Value  of  relief  sought — Jurisdiction — 
Course  of  appeal — Authority  of  Appellate  Court  disclaiming  Jurisdiction^ 
to  order  payment  of  additional  Court  Fee. — The  plaintiff  sued  the 
defendant  for  an  account  valuing  the  relief  sought  at  Bs.  100,  and 
expressing  his  willingness  to  pay  the  Court  Pee  due  upon  any  sum 
decreed  in  excess  of  this  amount  in  accordance  with  the  provisions  of 
Section  11,  Court  Fees  Act,  1870. 

After  the  defendant  had  produced  the  books  containing  the  parties* 
accounts  and  a  commission  had  examined  the  same,  the  plaintiff  filed 
a  petition  stating  that  he  appeared  to  be  prima  facie  entitled  to  recover 
a  sum  over  Rs.  12,000,  and  praying  that  the  matter  might  be  fully 
investigated.  No  amendment  of  the  plaint  was,  however,  either 
asked  for  or  ordered,  and  the  suit  eventually  resulted  in  a  decree  im 
the  plaintiff's  favonr  for  Rs.  2,343. 

The  plaintiff  then  appealed  for  a  further  sum  of  Rs.  1,716  and  the 
defendant,  against  the  decree  in  the  plaintiff's  favonr,  for  Rs.  2,343. 

Both  parties  presented  their  appeals  to  the  Divisional  Judge,  who 
held  that  the  appeals  lay  to  the  Chief  Court. 

Held,  that  the  appeals  lay  to  the  Divisional  Judge  :  under  Section  7, 
clause  (iv)  of  the  Court  Fees  Act,  the  valuation  of  the  original  suit 
for  purposes  of  Court  Fee  is  fixed  at  the  amount  at  which  the  relief 
sought  is  valued  in  the  plaint.  This,  in  the  present  case,  was  Rs.  100 
and  the  amount  was  never  altered  by  any  amendment  of  the  plaint ; 
and  under  Section  8,  Suits  Valuation  Act,  1887,  the  value  of  a  suit 
for  an  account  as  determinable  for  the  computation  of  Court  Fees  and 
the  value  for  purposes  of  jurisdiction  shall  be  the  same. 

The  value  of  the  suit  for  purposes  of  jurisdiction  was  Rs.  100  and 
the  appeal  lay  to  the  Divisional  Court  under  Section  39,  Punjab 
Courts  Act  (as  amended). 

Semhle, — If  an  Appellate  Court  has  no  jurisdiction  to  hear  an  appeal, 
it  is  not  competent  to  it  to  pass  orders  for  the  payment  of  any  addi- 
tional Court  Fee  which  it  considers  should  have  been  levied  in  the 
first  Court. 

[Cf.  Pwifab  Record,  No.  40  of  1892]  ...  ...  ...  86 

„  „  „       Section  29^  Amendment  of  document — Fresh  suit, — The 

plaintiff  sued  in  a  Revenue  Court  for  (1)  value  of  produce,  and  (2) 
value  of  trees. 

The  Revenue  Court  decided  the  suit  as  regards  the  produce,  refer- 
ring the  plaintiff  to  the  Civil  Courts  as  regards  the  value  of  the  trees. 

The  plaintiff  sued  in  the  Civil  Courts  accordingly,  filing  his  plaint 
on  unstamped  paper. 

Held,  that  Section  29,  Court  Fees  Act,  1870,  did  not  operate  to 
exempt  the  second  plaint  from  payment  of  the  usual  Court  fees 
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Otiminal  Procedure  Code,  1882. — Sections  133  and  137 — Public  plac^ — Right  to  iue 
for  declaration  of  rights  in  Civil  Court.—  Notwithstanding  the  words  in 
Section  133,  Criminal  Procedure  Code,  1882  :  "  No  order  duly  made 
by  a  Magistrate  under  this  section  shall  be  called  in  question  in  any 
Civil  Court,"  it  is  open  to  a  person  who  claims  to  be  the  sole  proprie- 
tor of  land,  with  reference  to  which  a  Magistrate  has  made  a  oondi- 
tional  order  under  the  said  section  treating  it  as  a  "  public  place," 
which  conditional  order  has,  in  due  course  of  law,  been  made  absolute 
under  Section  137  of  the  Code,  to  sue  the  opposite  party  in  the  Civil 
Court  for  a  declaration  of  his  rights  in  such  land. 

Punjab  Record,  No.  94  of  1889,  overruled  ...  ...  34 

Otutody  of  toife.'^Husband  undergoing  sentence  of  transportation  for  life  at  Port 
Blair — Equity  and  good  conscience. — The  lower  Appellate  Court  gave 
the  plaintiff,  a  Jat  of  the  Jullundur  District,  who  was  undergoing 
a  sentence  of  transportation  for  life  at  the  penal  settlement  of 
Port  Blair  in  the  Andaman  islands,  a  decree  for  the  custody  of  his 
wife. 

Held,  that  the  decree  should  not  have  been  made  and  must  be  re- 
versed, it  not  being  in  accordance  with  the  principles  of  equity  and 
good  conscience  that  a  young  woman,  who  had  hardly  attained 
maturity  when  her  husband  was  transported  for  life,  should  be 
directed  to  proceed  to  a  penal  settlement  and  co-habit  with  him  there.  47 
„         „  Suit  for  custody  of  wife-^Third  persons  harbouring  wife-^ 

Continuing  wrong — Indian  Limitation  Act,  1877,  Section  23.— A  third 
person  who  harbours  a  runaway  wife  is  guilty  of  a  continuing  wrong, 
and  under  the  operation  of  Section  23,  Indian  Limitation  Act,  1877, 
a  fresh  period  of  limitation  begins  to  run  at  every  moment  of  time 
during  which  the  wrong  continues,  the  section  being  more  compre- 
hensive in  this  respect  than  the  corresponding  provision  of  the  Act 
of  1871. 

The  limitation  applicable  to  a  suit  by  a  husband  for  the  custody  of 
his  wife  is  to  be  found  in  Articles  34,  35,  Schedule  II,  Limitation  Act, 
1877. 

Punjab  Record,  No.  60  of  1879,  (P.  B.)  followed         ...  ...  80 

„  „  Suit  for  custody  of  wife— Mussalman  Ouj'ars — BisoreUon 

of  Court. — The  plaintiff,  a  minor,  sued  through  his  father  for  custody 
of  his  wife. 

The  plaintiff  was  about  ten  years  of  age  and  the  principal  defend- 
ant, who  was  a  widow,  about  thirty.  It  was  alleged  that  the  marriage 
took  place  when  the  plaintiff  was  four  and  the  woman  between 
nineteen  and  twenty-four. 

Held,  assuming  the  plaintiff  to  have  become  the  husband  of  the 
woman,  that  the  Court  had  a  discretion  to  grant  or  refuse  the  order 
prayed  for,  and  the  order  ought  in  the  present  instance  to  be  refused. 

[Cf.  Pun/ab  Record,  No.  47  of  1892.]         •..  ...  ...  128 

Oiif^>oi,  Adoption — Appointment  of  heir — Sonless  proprietor — Hindu  Jats,  Tank  got, 
Sonepat  tahsil,  Delhi  District. — M.  S.,  a  childless  proprietor  and  an  old 
man,  wished  to  appoint  M.,  a  collateral  related  in  the  fourth  degree 
from  the  common  ancestor,  as  sole  heir  to  his  property  to  the  exclu- 
sion of  his  other  heirs,  who  were  related  in  the  same  degree  as  M. 
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M.  S.  execated  and  registered  a  deed  in  which  he  recited  that  he 
had  adopted  M.  and  gifted  him  his  land.  He  further  made  some  sort 
of  declaration  before  the  brotherhood,  accompanied  probably  by  some 
simple  ceremonies  for  the  purpose  of  giving  publicity  to  his  already 
expressed  intention  to  make  M.  his  heir. 

M.  was  about  twenty  years  of  age  at  the  time  and  up  to  this  period 
he  had  not  been  brought  up  as  a  son  by  M.  S.,  nor  had  he  lived  with 
him  or  been  married  by  him,  but  after  the  deed  was  executed  M. 
resided  with  M.  S.,  who  died  very  shortly  afterwards. 

The  parties  were  Hindu  Jats  (Tank  g6t)  of  the  Sonepat  tahsil, 
Delhi  District. 

Found,  that  the  adoption  or  appointment  of  M.  as  heir  of  M,  S.,  was 
valid  by  custom         ...  ...  ...  ...  ,„  4 

Ouitomy  Adoption — Agriculturists — Customary  adoption  of  the  Punjab — Succession 
of  collateral  heirs  in  his  natural  family  of  person  adopted,  in  defauU 
of  lineal  descendants. — Held,  by  the  Full  Bench,  that  there  is  no 
general  custom  prevalent  amongst  agriculturists  in  the  Punjab  by 
which  the  collateral  heirs,  in  his  natural  family,  of  a  man  who  has 
been  adopted  under  a  customary  adoption  succeed  in  default  of  his 
lineal  heirs,  to  the  property  which  he  acquired  or  inherited  by  virtue 
of  his  adoption. 

Not  only  is  there  no  such  general  custom,  but  such  a  succession  is 
quite  opposed  to  the  general  principles  which  regulate  the  succession 
to  land  in  the  village  communities  of  the  Punjab  ...  ...  12 

„  Sister^s  son — Lodi  Pathans,  Jullundur  District — Founds  that 
amongst  the  Lodi  Pathans  of  the  Jullundur  District  a  sonless  proprie- 
tor cannot  adopt  his  sister's  sou 

The  parties  being  agriculturists  were  governed  by  custom  and  not 
by  Muhammadan  law  ...  ...  ...  ...  21 

„  Bhullar  Jats,  Lahore  District. — Found,  that  the  custom  of 
Bhnllar  Jats  of  the  Lahore  District  does  not  sanction  the  adoption  of 
a  person  of  a  i7^air  fcaum  ...  ...  ...  ...  69 

Arains  of  tahsil  Nakodar,  Jullundur  District. — Found,  in 
a  suit  the  parties  to  which  were  Arains  of  tahsil  Nakodar  in  the 
Jullundur  District,  that  no  custom  -was  proved  authorising  the  adop- 
tion of  a  wife's  brother's  son,  the  burden  of  proof  being  upon  those 
setting  up  such  adoption  ...  ...  ,„  ...  75 

„  „       Ohair  kaum — Kalwal  Jats  (Muhammadans),  tahsil  Kharian, 

Qujrat  District. — Found,  in  a  suit  the  parties  to  which  were  Kalwal 
Jats  (Muhammadans)  of  the  Kharian  tahsil  of  the  Gujrat  District, 
that  no  custom  was  proved  recognising  the  adoption  of  a  person  of 
a grAair  Xawm,  snch  as  wife's  brother's  son      ...  ...  ...  81 

„  „       Jah  of  Jnj  got,  Uoshiarpur  tahsil — Gift  to  or  adoption  of  step- 

son  of  another  got.  —  Found,  in  a  suit  the  parties  to  which  were  tlats  of 
the  Jaj  g6t  in  the  Hoshiarpur  tahsil  (the  alleeed  donee  or  adopted  son 
being  however  of  a  differrn*^  J?^t),  that  no  custom  was  proved  autho' 
risiTiGr  a  gift  of  ancestral  land  to  a  step-son  in  the  presence  of  near 
ooilaterals  or  the  adoption  of  such  son  by  his  step-father,  the  bur^n 
of  proof  in  either  case  being  upon  those 'seeking  to  maintain  the  gift 
or  adoption  ...  ...  ...  ... 
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Cutkmi  Adoption — Person  adopted  of  different  got. — Found,  in  a  suit  the  parties 
to  which  were  Jaj  Jats  of  the  Hoaliiarpur  tahsil,  that  no  custom  was 
established  permitting  the  adoption  of  a  pci*8on  of  a  dift'oreut  g6t — 
a  step-son;  or  a  gift  of  land  to  him  in  presence  of  near  collaterals  de- 
scended from  the  donor's  father. 

Punjab  Record,  No.  156  of  1890,  referred  to  ...  ...  98 

„  „  Indian  Limitation  Act,  1877,  Schedule  II,  Article  llS^Suit 
to  declare  an  adoption  invalid  or  as  having  never  in  fact  taken  place, — 
Semble, — The  "alleged  adoption"  mentioned  in  Schedule  II,  Article 
118,  Limitation  Act,  1877,  must  bo  a  transaction  by  a  person  with 
Dome  inherent  right  to  adopt,  and  which  is  either  denied  as  a  fact  by 
the  plaintiff  or  challenged  as  being  invalid  upon  some  ground  of  law 
or  custom,  which  does  not  go  the  length  of  asserting  that  the  adoption 
as  an  adoption,  is  wholly  impossible  ...  ...  •••  144 

CuttoHi  Alienation — Sindhu  Jats,  Amritsar  District — Collaterals  in  eighth  degree. 
— Found,  that  by  the  custom  of  the  Sindhu  Jats  of  the  Amritsar 
District,  collaterals  of  the  eighth  degree  were  not  entitled  to  contest 
an  alienation  of  his  ancestral  estate  made  by  a  childless  proprietor  as 
being  made  without  necessity  or  consideration. 

Punjab  Record,  No.  56  of  1890,  referred  to  ...  ...  9 

,j         „  Widow — Kahezais  of  Naushera,  tahsil  Pasrur,  Sialkot  District 

— Distinction  between  power  of  gift  and  bequest. — Found,  that  among 
Kakezais  of  the  village  of  Naushera  in  tahsil  Pasrur  of  the  Sialkot 
District,  a  widow  was  empow^ered  to  make  a  valid  will  in  favour  of 
her  daughter's  children.  But  independently  of  tlic  mother's  act,  daugh- 
ters were  entitled  to  succeed  under  the  provisions  of  their  father's  will. 

Semble. — It  is  not  correct  to  say  that,  in  all  cases,  no  distinction  is 
ever  recognised  between  the  power  of  gift  inter  vivos  and  the  power  of 
bequest  by  will  ...  ...  ...  ...  ...  10 

„         „  Gift  by  widow — Compliance  with  conditions  by  donee — Gujars 

of  Kharian  tahsil,  Gujrat  District. — Found,  that  among  Mussalman 
Qnjars  of  the  Kharian  tahsil,  Gujrat  District,  the  power  of  alienation 
by  gift  possessed  by  a  widow  is  strictly  limited,  and  that  unless  the 
^nee  can  prove  that  he  has  complied  with  the  conditions  which 
would  validate  the  gift,  such  as  that  he  has  in  fact  maintained  her, 
the  alienation  is  invalid. 

Punjab  Record,  No.  8  of  1891,  referred  \o  ...  ...  ...  14 

„  „  Tarkhans  of  the  Jhelum  District — Gift  by  sonless  man  to  one 

heir  without  consent  of  the  others. — Found,  that  by  the  custom  governing 
Tarkhans  in  the  Jhelum  District,  a  sonless  man  is  competent  to  make 
a  gift  of  ancestral  immoveable  property  to  one  heir  without  the  con- 
sent of  the  rest,  the  heirs  being  a  brother  and  another  brother's  sons. 

Pur^b  Record,  No.  109  of  1891,  and  No.  34  of  1883,  referred  to    ...  22 

«         >»  ^»y*       presence  of  collaterals --Brahmins  of  mauza  Bupka, 

iahnl  Jagadhri.—Found,  in  a  suit  the  parties  to  which  where  Brahmins 
of  manza  Bupka  in  the  Jagadhri  tahsil  of  the  Umballa  District,  that 
an  alienation  by  way  of  gift  was  invalid  in  the  presence  of  collaterals  24 

M  ^  G^f^  if>  stranger  in  presence  of  nepheics—Gathwal  Jats,  Delhi 

District.— Found,  that  by  the  custom  of  the  Gathwal  Jats  of  the  Delhi 
District,  a  gift  to  a  stranger  of  ancestral  land  in  the  presence  of 
nephews  is  invalid     ...  ...  ...  26 
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Ouiiomf  Alienation — Oift  to  daughters  in  presence  of  near  male  collaterals — Sayads 
{Sunnis)  of  Unchagaon  of  Balabgarh  tahsil,  Delhi  District, — In  a  stiit 
the  parties  to  which  were  Sayads  (Sunnis)  of  the  village  of  Unchagaon 
in  the  Balabgarh  tahsil  of  the  Delhi  District,  found  that  the  defend- 
ants (two  daughters),  upon  whom  the  burden  of  proof  lay,  had  failed 
to  establish  that  by  eastern  (it  being  admitted  that  the  daughters 
had  no  right  by  inheritance)  a  gift  of  ancestral  land  made  in  their 
favour  by  their  father,  a  sonless  proprietor,  in  the  presence  of  male 
collaterals  descended  from  the  grandfather  of  the  donor,  without  their 
consent,  was  valid      ...  ...  ...  .  .  ...  32 

„  „  Childless  proprietor — Gujars  of  Eoshiarpur  tahsil — Burden 

of  proof, — Found,  in  a  suit  the  parties  to  which  were  Gujars  of 
Hoshiarpar  tahsil,  that  no  custom  was  established  justifying  an 
alienation  by  a  childless  proprietor  to  two  nephews  in  the  presence 
of  other  nephews, — the  onus  being  upon  the  alienees  to  establish  the 
custom. 

Per  RiviZ,  J. — In  cases  raising  important  issues  of  custom,  it  is 
desirable  that  Courts  of  first  instance  should,  before  deciding  as  to 
the  burden  of  proof,  call  for  evidence  from  both  sides  and  defer 
adjusting  the  question  of  onus  until  all  possible  information  has  been 
obtained  from  either  party  ...  ...  ...     ^        ,„  35 

1^  ,»  Awans  of  Rawalpindi — Childless  proprietor — Gift  to  grand' 

nephew  in  presence  of  brother — Burden  of  proof, — Found,  that  among 
Muhammadan  Awans  of  the  Rawalpindi  District,  a  childless  pro- 
prietor is  not  competent,  in  presence  of  a  brother,  to  convey  his 
whole  estate  by  gift  to  his  grand-nephews. 

Semhle.—ln  adjusting  the  burden  of  proof  in  such  an  alienation, 
the  same  rule  applies  as  if  the  case  had  occurred  in  a  part  of  the 
Province  in  which  the  Full  Bench  Ruling,  Punjab  Record,  No.  107  of 
1887,  is  to  be  regarded  ...  ...  ...  52 

„  n        ,  Sale  without  necessity  to  collateral — Burden  of  proof. — A  child- 

less proprietor  sold  his  land  to  the  plaintiff,  a  collateral  relation  who 
lived  with  him,  and  then  died.  The  plaintiff  sued  the  other  col- 
laterals, who,  like  himself,  would  be  entitled  to  inherit  along  with 
him  but  for  the  sale,  to  recover  possession  of  the  land. 

Held,  that  the  alienation  without  necessity  was  bad  by  custom  and 
that  the  burden  of  proof  was  upon  the  plaintiff  to  support  the  sale  ...  53 

Childless  proprietor— Qoray a  Jats,  tahsil  Ajnala,  Amritsar 
Vvstrxct,— Found,  in  a  suit  the  parties  to  which  were  Goraya  Jats  of 
tahsil  Ajnala,  Amritsar  District,  that  a  mortgage— which  was  held  to 
be  in  fact  a  purely  colourable  transaction— by  a  childless  proprietor 
in  favour  of  a  nephew  in  the  presence  of  other  near  collaterals  was 
not  authorized  by  custom. 

The  onus  of  establishing  the  validity  of  the  alienation  was  upon  those 
settmg  it  up,  within  the  general  principles  explained  in  Funiah 
Record^  No.  107  of  1887  ...  ^ 

„  „  S^l^ss  Qujar  proprietor— Gurdaspur  District— Gift  to  suter's 

iOM—ColUiterals  %n  fourth  degree,— Found,  that  a  gift  of  land  by  a 
Bonless  Gujar  proprietor  of  the  village  of  Garhmal  in  the  Gurdas- 
pur  District,  m  favour  of  his  sister's  sons,  was  invaHd  by  castom  in 
the  presence  of  collateralfl  in  the  fourth  degree  ...  gg 

Digitized  by  Google 


INDEX  TO  OmL  JUDGMENTS. 


The  references  are  to  the  Nos,  given  to  the  cases  in  the  "  Record,** 


No. 

Auftwi,  Altneation — Right  to  sue — Suit  to  contest  alienation  on  ground  of  reiation- 
ship — Failure  to  prove  allegation — Enquiry  as  to  plaintiffs^  rights  as 
ultimate  heirs. — The  plaintiffs  sued  on  the  allegation  that  they  were 
collateral  heirs  of  S.  S.  in  the  fifth  degree.  The  lower  Appellate 
Court,  while  agreeing  with  the  Court  of  first  instance  that  the 
plaintiffs  had  failed  to  establish  any  definite  relationship  to  S.  S., 
remanded  the  suit  for  an  inquiry  as  to  whether  plaintiffs  were  not 
entitled  to  sue  as  the  ultimate  heirs,  being  members  of  the  same  g6t 
as  S.  S.,  and  therefore  presumably  descended  from  a  common  ancestor 
and  also  being  proprietors  in  the  same  division  of  the  village.  Ulti- 
mately it  was  decided  that  the  plaintiffs  could  sue  as  being  of  the 
same  gdt  and  patti  as  S.  S. 

Held,  that  the  decree  of  the  lower  Appellate  Coui-t  must  be  revers- 
ed. No  distinct  relationship  to  S.  S.,  and  no  custom  entitling  them 
to  sue  upon  the  grounds  sot  up  on  their  behalf  by  the  Appellate 
Conrt  was  established  by  the  plaintiffs. 

Punjab  Record,  No.  78  of  1888,  referred  to  and  distinguished        ...  68 
t>  »  Childless  proprietor— Sindhu  Jats,  mauza  Sindhwan,  Jul- 

lundur  District— Illegitimacy. — Found,  in  a  suit  the  parties  to  which 
were  Sindhu  Jats  of  the  village  of  Sindhwan,  tahsil  Nawashahr, 
Jullundur  District,  that  no  custom  was  proved  conferring  on  a  child- 
less proprietor  an  unrestricted  power  of  alienation  of  ancestral  land 
in  the  presence  of  nephews. 

The  sons  of  the  deceased,  their  mother  being  the  wife  of  another 
man,  must  be  deemed  to  be  illegitimate. 

Punjab  Record,  No.  84  of  1889  and  No.  49  of  1890,  referrqd  to      ...  72 

I)  i»  Gifi      mother  of  last  male  owner— Sayads  and  Fathans 

of  Basil  Baha  Khel,  Jullundur  Bistrict. — Found,  in  a  suit  the  parties 
to  which  were  Sayads,  or  possibly  Pathans,  settled  in  the  village  or 
kasbaofBasti  Baba  Khel  in  the  Jullundur  District,  not  agricultu- 
rists in  the  strict  sense  of  the  term  (their  ancestors  being  said  to  have 
been  horse  dealers),  that  a  presumption  existed  in  favour  of  the  right 
of  collaterals  in  the  ninth  degree  from  the  last  male  owner  to  contest  a 
gift  by  the  said  owner's  mother  (who  had  been  recorded  as  proprietor 
of  half  the  estate  on  the  death  of  her  son,  the  other  half  going  to  his 
widow)  in  favour  of  a  son  of  her  late  husband's  sister,  and  that  the 
donor  and  donee  had  failed  to  rebut  the  presumption     ...  74 

„  ,,  Will— Nun  Mussalman  Jats,  tahsil  Bhakkar,  Bera  Ismail 

Khan  Bistrict, — Found,  in  a  suit  the  parties  to  which  were  Nun 
Mnssalman  Jats  of  the  Bhakkar  tahsil  of  the  Dera  Ismail  Khan  Dis- 
trict, that  no  custom  was  established  authorising  the  bequest  of  land 
in  fayour  of  a  daughter  and  her  sons  7g 

f>  Gift  to  grandsons  to  exclusion  of  sonSindhu  Jats,  tahsil  Moga, 

Ferosepore  Bistrict,— Found,  in  a  suit  the  parties  to  which  were  Sindhii 
Jats  of  the  Moga  tahsil  of  the  Ferozepore  District,  that  no  custom 
was  established  empowering  an  owner  of  ancestral  property  to  make  a 
gift  of  half  of  his  land  and  a  house  to  his  grandsons — the  children  of 
his  only  son,  who  had  two  wives,  by  each  of  whom  he  had  male  issne 
the  donees  being  the  children  of  one  of  the  wives — to  the  exclnsion  of 
their  father,  the  donor's  son       ...  ...  go 
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No. 


Custom,  Alienation — Jats  of  Jaj  gof,  Iloshiarpur  tahsil — Gift  to  or  adoption  of  step- 
son  of  another  got. — Found,  in  a  suit  the  parties  to  which  were  Jats  of 
the  Jaj  g6t  in  the  Hoshiarpur  tahsil  (the  alleged  donee  or  adopted  son 
being  however  of  a  different  got),  that  no  custom  was  proved  autho- 
rising a  gift  of  ancestral  land  to  a  step-son  in  the  presence  of  near 
collaterals,  or  the  adoption  of  such  son  by  his  step-father,  the  burden 
of  proof  in  either  case  being  npon  those  seeking  to  maintain  tbe  gift 
or  adoption  ...  ...  ...  ...  •••  83 

Bight  of  near  female  collateral — Kanwali  Artdns  of  Lahore 
District — Meaning  of  anhid. — Found,  in  a  suit  the  parties  to  which  were 
Kanwali  Arains  of  the  Lahore  District,  that  by  custom  a  near  female 
collateral  was  not  competent  to  object  to  a  sale  of  Jand  and  houses  by 
the  deceased  owner's  widow. 

Observations  as  to  the  meaning  of  the  term  aulad       .•.  ...  89 

„  Ancestral  lay)  d — Necessity:  antecedent  debt — Sonless  Brahmin^ 

Hoshiarpur  District — Burden  of  proof. — In  a  suit  by  the  collaterals 
(brother's  sons)  of  a  deceased  sonless  Brahmin  of  the  Hoshiarpur  Dis- 
trict to  contest  a  mortgage  of  land  made  by  him  upon  the.  ground  of 
absence  of  valid  necessity  for  the  alienation,  held : 

Per  Stogdon,  J.— It  is  incumbent  on  a  sonless  proprietor  to  pay  his 
debts,  and  if  he  raises  money  in  order  to  discharge  them  he  raises  it 
for  a  necessary  purpose. 

What  is  valid  necessity  may  be  another  question  of  custom,  some 
tribes  construing  the  term  much  more  widely  than  others. 

Per  Bullock,  J. — The  payment  of  a  debt  proved  to  be  in  existence 
and  recoverable  by  law  is  a  suflScient  jastification  for  the  raising  of 
money  to  pay  it  through  an  alienation  of  ancestral  land  by  a  childless 
proprietor,  but  it  follows  as  a  sound  deduction  from  the  Full  Bench 
Raling,  Punjab  Record,  No.  107  of  1887,  that  the  last  creditor  lending 
upon  the  security  of  ancestral  land  must  satisfy  himself  of  the  neces- 
sity for  the  previous  debts  for  the  payment  of  which  the  proprietor 
borrows. 

Punjab  Record,  No.  107  of  1887,  refeiTed  to. 

[Opinion  of  Plowdkn,  J.,  in  admitting  the  appeal,  as  to  the  necessity 
which  will  justify  a  valid  disposition  of  his  property  by  a  childless 
proprietor.]  ...  ...  ...  ...  90 

„  „  Oift  to  daughter's  son  in  presence  of  nephew — Khatris  of  Ahmad' 

pur,  tahsil  Shorkot,  J  hang  district. — Found,  that  a  gift  by  a  sonless 
Khatri  of  a  village  in  the  Shorkot  tahsil  of  the  Jhang  District,  of  an- 
*  cestral  immoveable  property,  in  favour  of  his  daughter's  son,  was  in- 
valid by  custom  in  the  presence  of  a  nephew  of  the  donor  ...  93 

„  Gift  hy  sonless  proprietor  to  step-sons^Bindu  Bhains  JcUe  of 

the  Jullundur  District.^  Found,  that  in  a  village  of  Bhains  in  the  Nawa- 
shahr  tahsil  of  the  Jullundur  District,  a  gift  by  a  sonless  proprietor, 
a  Hindu  Jat  of  the  Bhains  g6t,  to  his  step-sons,  was  suflBciently  justified 
by  custom. 

Held,  also,  that  considering  the  various  castes  of  which  the  proprie- 
tary body  was  now  composed  and  the  number  of  gifts  that  had  been 
made  to  relations  without  objection,  it  was  for  the  plaintiffs  to  prove 
that  the  alienation  to  step  sons  was  inadmissible  by  custom,  and  that 
they  had  failed  to  discharge  the  onus. 

Pun/ab  Record,  No.  107  of  1887,  referred  to  ...  ...  95 
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Outm,  AUenaiian — Gift  to  daughter  whose  husband  is  a  resident  son-in-law — 
Mumdman  Jats  of  iahsil  Phalian,  Gujrat  District.— The  course  of  deci- 
sions, that  among  Muhammadan  Jats  and  Gujars  of  the  Gujrat  District 
— whose  cnstoms  in  this  respect  appear  to  be  identical — gifts  to  daugh- 
ters whose  husbands  are  khanadamads,  are  permitted,  but  not  gifts  to 
daughters  whose  husbands  do  not  answer  the  above  description,  refer- 
red to  and  followed. 

Punjab  Record,  Nos.  39  of  1887  and  109  of  1891  referred  to  ...  96 

„         „  Gift  to  stranger  of  remaining  ancestral  property — ChildlesM 

Oujar  of  Batoalpindi  District. — Found,  that  no  custom  was  proved  by 
which  a  childless  Gujar  of  the  Rawalpindi  District  could  make  a  valid 
bequest  of  all  his  remaining  ancestral  property  in  favour  of  a  stranger, 
an  Awan,  in  the  presence  of  a  son  of  the  donor's  brother's  son         ...  97 

„  „  Gift  by  childless  proprietor  of  a  portion  of  undivided  ancestral 

land  to  brother  s  son  and  brother  s  grandson — Jhurars  of  Sirsa  tahsil.^ 
Foundy  that  a  gift  of  a  portion  of  undivided  ancestral  land  by  a  child- 
less JhnrarJat  (Mussalman)  of  manza  Chora  Khera,  in  the  Sirsa  tahsil, 
to  his  brother's  son  and  brother's  p^randson  was  valid  by  custom  in  the 
presence  of  a  brother  and  nephew  of  the  donor  ...  ...  101 

„         „  Absence  of  necessity — Childless  proprietor — Arains,  Lahore 

diftrict, — ^Found,  in  a  suit  the  parties  to  which  were  A  rains  of  the 
Lahore  District,  that  a  childless  proprietor  is  subject  to  the  ordinary 
rale  restricting  alienation  to  cases  of  necessity,  and  that  the  alienation 
in  the  present  case  was  therefore  invalid      ...  ...  ...  104 

„  „  Khanadamad — Arpoinimcnt  of,  to  surcecd  to  estate  of  sonless 

proprietor — Arains  of  tahsil  Zim,  Ferozfpore  District. — Found,  in  a  suit 
the  parties  to  which  were  Arains  of  tahsil  Zira  in  the  Ferozeporo  Dis- 
trict, that  according  to  the  custom  of  the  tribe  a  khanadamad  may  be 
appointed  to  succeed  to  the  estate  of  a  sonless  proprietor  to  tho  exclu- 
sion of  his  brother  and  nephews   ...  ...  ...  ...  107 

„  „  Childless  proprietor — Gift  to  son-in-law — Mahtnns  of  mama 

Bham,  tahsil  Garshaukar,  Boshiarfmr  District. — Found,  in  a  suit  the 
parties  to  which  were  Mahtons  (Hindus)  of  the  villap^eof  Bham  in  the 
Garshankar  tahsil  of  the  Hoshiarpur  District,  that  there  was  a  pre-, 
sumption  against  the  validity  of  a  gift  by  a  sonless  proprietor  to  his 
son-in-law,  and  that  the  presumption  had  not  been  rebutted. 

Punjab  Record,  No.  75  of  1891  and  No.  14  of  1892,  referred  to      ...  117 
„  „  Gift  by  childless  Gujar  of  tahsil  Gujrat  to  step-son. — Found,  in 

,  a  suit  the  parties  to  which  were  Gujars  of  mauza  Dittawal,  tahsil 
and  District  Gujrat,  that  a  childless  proprietor  was  not  authorised  by 
custom  to  make  a  gift  of  his  land  to  his  step-son  in  presence  of  sons 
of  the  donor's  brothers. 

Punjab  litcord.  No.  89  of  1887,  and  Nos.  8  and  109  of  1891,  referred  to  120 
„  „  Gift  to  daughters  by  sonless  proprietor — I^ighfs  of  brother  of 

donor — Muhammadan  (lu/nrs,  tahsil  Khnrian,  Gujrat  District. — Found  in 
a  suit  the  parties  to  wliich  were  Muhammadan  ('hnhan  Gujars  of  tahsil 
Kharian  in  the  Gujrat  Distri(!t,  that  n  gift  of  all  his  land  by  a  sonless 
proprietor  to  his  daughters  in  the  presence  of  a  brother  of  the  donor  was 
invalid  by  cnstom. 

Punjab  Becordy  No.  106  of  1886  and  No.  39  of  1887,  referred  to    ...  122 
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OusUmj  Alienation — Sale  without  necessity  to  sister's  sons — Qondals  ofinhsil  Phalian^ 
Qujrat  District, — Found,  that  a  Gondal  of  tahsil  Pbalian,  Gajrat  Dia- 
trict,  was  not  entitled  by  cnstom  to  make  a  sale  of  his  land,  witbont 
necessity,  to  his  sister's  sons  in  the  presence  of  bis  brother's  sons. 

Punjab  Record,  No.  8  of  1891,  referred  to  ...  ...  129 

„  „  Childless  proprietor — Say  ads  of  town  of  Gujrat  ouming  land 

in  adjacent  villages, — Found,  in  a  suit  the  parties  to  which  were  Sayads 
of  the  town  of  Gnjrat,  owning  land  in  the  villages  attached  thereto, 
that  no  custom  was  established  by  the  defendants — upon  whom  the 
onus  lay— permitting  the  alienation  of  ancestral  immoveable  property 
save  for  necessity       ...  ...  ...  ...  ...  133 

„  „  Unequal  distribution  of  ancestral  land  between  sons  and  son^s 

sons — Jats  of  tahsil  and  District  Hnshiarpur. — Found,  in  a  suit  the  parties 
to  which  were  Jats  of  Nangal  Ishar,  tahsil  and  District  Hoshiarpnr, 
that : 

(a)  the  onus  of  proving  a  custom  empowering  a  father  to  make 
an  unequal  distribution  of  his  ancestral  holding  was  on  the 
person  relying  on  such  a  custom  ;  and 

(6)  that  the  defendants,  who  relied  on  such  a  power,  had  failed  to 
establish  it. 

Punjab  Record,  No.  164  of  1884,  and  Nos.  7  and  115  of  1891,  referred 

to  ...   138 

OuiUmy  Evidence, — Wajib-ul-arz— Evidence — Modification  of  custom. — The  parts  of 
a  WaJib'Ul-arz  referring  to  cnstom  are  not  provisions  intended  to  be  in 
force  for  a  limited  period  only, — they  are  statements  that  a  certain 
custom  exists.  The  statement  may  or  may  not  be  correct,  but  if  it  is 
correct,  there  would  be  a  natural  presumption  that  the  custom  continu- 
ed to  exist,  and  it  would  be  for  tliose  alleging  that  a  change  had  sub- 
sequently taken  place  to  prove  the  allegation.. 

The  production  of  a  later  Record  of  Rights  containing  entries 
opposed  to  the  earlier  one,  would  no  doubt  be  some  proof  of  snch  a 
change,  but  there  would  then  merely  be  a  balance  of  evidence  on  either 
side ;  it  could  not  be  said  that  the  second  Record  destroyed  or  abrogat- 
ed the  earlier  one. 

Punjab  Record,  No.  107  of  1887,  referred  to...  ...  ...  8 

„  Alienation — Childless  proprietor — Gujars    of  Hoshiarpur 

tahsil — Burden  of  proof. — Found,  in  a  suit  the  parties  to  which  were 
Gujars  of  the  Hoshiarpur  tahsil,  that  no  cnstom  was  established 
justifying  an  alienation  by  a  childless  proprietor  to  two  nephews  in 
the  presence  of  other  nephews, — the  onus  being  upon  the  alienees  to 
establish  the  custom. 

Per  RiVAZ,  J. — In  cases  raising  important  issues  of  custom,  it  is 
desirable. that  Courts  of  first  instance  should,  before  deciding  as  to  the 
burden  of  proof,  call  for  evidence  from  both  sides  and  defer  adjusting 
the  question  of  onus  until  all  possible  information  has  been  obtained 
from  either  party        ...  ...  ...  ...  ...  35 

„  Awans  of  Rawalpindi — Childless  proprietor — Gift  to  grand- 

nephew  in  presertce  of  brother — Burden  of  proof. — Fou^td,  that  among 
Muhanunadan  Awans  of  the  Rawalpindi  District  a  childless  proprietor 
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is  Dot  competent,  in  presence  of  a  brother,  to  convey  his  whole  estate 
by  gift  to  his  grandnephews. 

Sejnhle. — ^In  adjusting  the  bnrden  of  proof  in  such  an  alienation,  the 
same  mle  applies  as  if  the  case  had  occurred  in  a  part  of  the  Province 
in  which  the  Pull  Bench  Ruling  Funjah  Becord,  No.  107  of  1887,  is  to 
be  regarded  ...  ...  .„  52 

CuUmf  SvideneeSale  vnlhout  neeessity  to  collateral — Burden  of  proof, — A 
childless  proprietor  sold  his  land  to  the  plaintiff,  a  collateral  relation 
who  lived  with  him,  and  then  died.  The  plaintiff  sued  the  other 
collaterals,  who,  like  himself,  would  be  entitled  to  inherit  along  with 
him  but  for  the  sale,  to  recover  possession  of  the  land. 

Held,  that  the  alienation  without  necessity  was  bad  by  custom  and 
that  the  burden  of  proof  was  upon  the  plaintiff  to  support  the  sale  ...  S3 

„  „  Whole    and   half  blood — Pagwand    or  Chundatoand — 

Sheikhs  of  mauza  Saman,  taheil  Attock. — Found,  in  a  suit  between  the 
whole  and  the  half  blood,  the  parties  to  which  were  Sheikhs  of  Mauza 
Saman,  tahsil  Attock,  Rawalpindi  District,  descended  from  a  Hindu 
ancestor  who  became  a  convert  to  Islam  some  six  or  seven  generations 
hack,  that  the  custom  of  the  family  being  found  to  be  pagwand,  the 
burden  of  proof  that  the  whole  blood  excluded  the  half  blood  in 
snocession  to  a  deceased  brother  lay  upon  the  defendant,  the  full 
brother  of  the  deceased,  and  had  not  been  discharged. — Punjab  Record, 
No.  4  of  1891,  referred  to  ...  ...  ...  ...  68 

„  „  Alienation — Childless  proprietor — Qoraya  Jais,  tahsil 

Ajnala,  Amritsar  District, — Found,  in  a  suit  the  parties  to  which  were 
Goraya  Jats  of  tahsil  Ajuala,  Amritsar  District,  that  a  mortgage — 
which  was  held  to  be  in  fact  a  purely  colourable  transaction — by  a 
childless  proprietor  in  favour  of  a  nephew  in  the  presence  of  other 
near  collaterals,  was  not  authorized  by  custom. 

The  onus  of  establishiDg  the  validity  of  the  alienation  was  upon 
those  setting  it  up,  within  the  general  principles  explained  in  Punjab 
Record,  No.  107  of  1887  ...  ...  ...  ...  61 

„  „  Succession — Moghuls  of  Kharhhodah,    Bohtak  District — 

Sister  and  sister^  sons — Burden  of  proof  . — Found,  in  a  suit  the  parties  to 
which  were  the  descendants  of  a  common  ancestor,  a  Moghul  resident 
in  the  village  or  kasha  of  Kharkhodah  in  the  Rohtak  District,  that  it 
was  proved  that,  by  the  custom  of  the  village,  a  sister  and  a  sister's 
son  excluded  descendants  of  the  deceased's  grandfather. 

Heldj  also,  that  the  burden  of  proof  lay  in  the  first  instance  on  the 
sister  and  sister's  sons  claiming  in  opposition  to  the  male  issue  of  the 
grandfather  ;  but  that  they  had  made  out  a  primd  facie  case  shifting 
the  onus  to  the  other  side. 

As  a  general  rule,  by  agrictfltural  custom,  females  or  the  issue  of 
females  do  not  inherit  ancestral  land.  Occasionally,  daughters  and 
daughters'  sons  do  inherit  after  their  father  in  the  absence  of  sons. 
More  rarely,  sisters  and  their  issue  inherit  after  brothers.  The 
right  to  succeed  '  of  females  and  their  issue  when  it  exists,  generally 
exists  only  in  presence  of  remote  collaterals,  and  sons  of  a  grandfather 
of  deceased  are  n6t  remote  collaterals  ...  ...  71 
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Ouitmih  Hffidenee.'^ati  of  Jaj  got,  Sothiarpur  fahml^Oift  io  cr  adopUim  of 
step-son  of  another  got. — roundf  in  a  suit  the  paraes  to  wluch  were 
Jats  of  the  Jaj  gdt  in  the  Boshiaii>ar  tahsil  (the  alleged  donee  or 
adopted  Ron  being  however  of  a  different  g6t)y  that  no  cnstom  was 
proved  authorising  a  gift  of  ancestral  land  to  a  step-son  in  the 
presence  of  near  collaterals,  or  the  adoption  of  snch  sob  by  his^  8t^ 
.  father,  the  bnrden  of  proof  in  either  case  being  up<m  those  seeking  to 
maintain  the  gift  or  adoption  83 

„  „  AUenntion — Unequal  distribution  of  ancestral  land  heiteeen 

sons  and  sons*s  son$ — Jats  of  tahsil  and  District  Hoshiarpur.'^Found^  in 
a  snit  the  parties  to  which  were  Jats  of  Nangal  Ishar,  tahsil  and 
District  Hoshiarpur^  that : 

(o)  the  onns  of  proving  a  custom  empowering  a  father  to  make 
an  unequal  distribution  of  his  ancestral  holding  was  on 
the  person  relying  on  such  a  custom  ;  and 

(h)  that  the  defendants,  who  relied  on  such  a  power,  had  failed 
to  establish  it. 

Punjab  Beoord,  No.  164  of  1884,  and  Nos.  7  and  115  of  1891,  referred 

to  •••  act  •••  ••• 

Oustonif  Inheritance.-^OuBtomary  adoption  of  the  Punjab^ Succession  of  collateral 
heirs  in  his  natural  family  of  person  adopted,  in  default  of  lineal  desceU' 
dants. — HeU  by  the  Full  Bench,  that  there  is  no  general  custom 
prevalent  amongst  agriculturists  in  the  Punjab  by  which  the  collateral 
heirs,  in  his  natural  family,  of  a  man  who  has  been  adopted  under  a 
customary  adoption,  succeed  in  default  of  his  lineal  heirs,  to  the  pro- 
perty which  he  acquired  or  inherited  by  virtue  of  his  adoption. 

Kot  only  is  there  no  such  general  custom,  but  such  a  succession  is 
quite  opposed  to  the  general  principles  which  regulate  the  succession 
to  land  in  the  village  communities  of  the  Punjab 

^  „         Widow  of  son  who  has  predececued  his  father — Muhammadan 

Qorewdha  Bajputs,  Oarshankar  tahsil,  Hoihiarpur  Dietrict, — Found,  that 
among  Muhammadan  Oorewaha  Rajputs  of  the  Oarshankar  tahsil, 
Hoshiarpur  District,  the  widow  of  a  man  who  predeceased  his  father 
succeeds  by  custom  on  the  father's  death  to  the  estate  to  which  her 
husband  would  have  succeeded  if  he  had  survived  his  father,— the 
succession  being  to  the  utnal  widow's  estate  without  power  of 
alienation,  except  for  valid  nepessity 

,y  „         Unmarried  daughter^Maintenanee  out  of  or  succession  to 

decetmd  faiher*s  estate — Hiv^u  Jats,  Ludhiana  District — Founds  that 
among  Hindu  Jats  of  the  Ludhiana  District,  custom  recognises  the 
right  of  the  unmarried  daughters  to  be  maintained  out  of  the  estate 
of  the  deceased  father,  and  even  in  some  cases  a  right  to  possession  of 
the  estate  until  marriage  ...  ...  50 

„  »,         Whole  ^nd  half  hhod^Pagmnd  or  Ohandawand—SheilfU 

of  mama  Saman,  iahsU  Atteclt.'^Foundy  in  a  suit  between  the  whole  and 
the  half  blood,  the  parties  to  whieh  were  Sheikhs  of  mauza  Saman, 
tahsil  Attook,  Bawalpindi  District,  descended  from  a  Hindu  ancestor 
who  became  a  convert  to  Islam  some  six  or  seven  generations  baekt 
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tliat  the  onstom  of  the  family  heing  found  to  be  pagwatid,  the  burden 
of*pitirf  thftt  the  whole  blood  e±6Mded  the  half  blood  in  snccession  to 
a  'deceased  brother  lay  npon  the  defendant,  the  full  brother  of  the 
dMeased,  and  had  not  been  diBoharged. 

Punjab  Seeordf  No.  4  of  189 J,  refwred  to  ,„  68 

(kdm^hh$riianie.—Proetiiuie$  of  Lahofe^Mnhammadan  law.^Foundy  in  a  suit 
the  parties  to  which  were  professed  prostitutes  residing  at  Lahore, 
that  no  special  custom  was  proved  regulating  the  succession  to  the 
property  of  a  collateral,  and  that^  therefore,  Muhammadan  law  must 
be  applied  ...  ...  ...  ...  62 

„  „         Daughter^i  eon — Muhammadan  Awa/ns,  Ludhiana  IHetriet. 

— Pbund,  in  a  suit  the  parties  to  which  were  Muhammadan  Awans  of 
the  Ludhiana  District,  that  agnates  .whose -common  ancestor  was  in 
the  tenth  generation  from  the  deceased,  were  entitled  to  succeed  in 
preference  to  the  daughter's  son  ...  ...  ...  ... 

„  „         MoghuU  of  Kharhhoddh,  Bohtak  Bietrict^SisUr  and 

iuier'i  eone— Burden  of  proof.^Found^  in  a  suit  the  parties  to  which 
were  the  descendants  of  a  common  ancestor,  a  Moghuf  resident  in  the 
TiUage  or  kasha  of  Kharkhodah  in  the  Bohtak  District,  that  it  was 
proved  that,  by  the  custom  of  the  village,  a  sister  and  a  sister's  son 
excluded  descendants  of  the  deceased's  grandfather. 

Eeld^  also,  that  the  burden  of  proof  lay  in  the  first  instance  on  the 
sister  and  sister's  sons  claiming  in  opposition  to  the  male  issue  of  the 
grandfather ;  but  that  they  had  made  out  a  primd  facte  case  shifting 
the  onus  to  iJie  other  sida 

As  a  general  rule,  by  agricultural  custom,  females  or  the  issue  of 
females  do  not  inherit  ancestral  land.  Occasionally,  daughters  and 
daughters'  sons  do  inherit  aftmr  their  father  in  the  absence  of  sons. 
More  rarely,  sisters  and  their  issue  inherit  after  brothers.  The  right 
to  succeed  of  females  and  their  issue,  when  it  exists,  generally  exists 
only  in  presence  of  remote  collaterals,  and  the  sons  of  a  grandfather 
of  deceased  are  not  remote  collaterals         ...  ...  ...  7^ 

„  „         Khanship,  Peahawar  Dutrict^Pr&pMy  epeeially  attached 

to^  or  governed  6y,  ordinary  ruUe  of  eueomion.— Found,  upon  the  evidence 
that  the  property  in  dispute  was  not  permanently  attached  to  a 
Khanship  in  the  Peshawar  District,  but  was  subject  to  the  same  rules 
of  succession  as  the  other  landed  property  of  the  Khan.  ...  77 

„  „         Ekanadamad— Appointment  cf,  to  iueeeed  to  estate  of  ionleii 

prpprieU>r-'4raini  of  tajuil  Siira,  Ser  a  suit 

the  i>artie8  to  which  were  Arains  of  tahsil  Zifa  in  Feroaepore 
District,  that  accordiug  to  the  custom  of  the  tribe  a  khanadamad  may 
I>Q  appointed  to  succeed  to  the  estate  of  a  flonless  proprietor  to  the 
exclusion  of  his  brother  and  nephews  ...  ...  .^^  1Q7 

„  „         Bight  of  niter  and  eieter's  eon-^Dhariwal  Jate,  Fazilka 

(aMZ>  Ferotepore  Didriet.— Founds  in  a  suit  the  parties  to  which  were 
Uhariwal  Jats  of  the  Fazilka  tahsil  of  the  Femepore  District,  that 
116  custom  was  established  by  wjiioh  a  f  ister  and  her  son  were  entitled 
tbinherit  acquired  landed  property,  in  preference  to  collaterals  de- 
ipeAdec^  from  the  grandfather  of  ^edeceaaed  owner  II3 
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Cuiiom^  Itihenlance, — Bight  of  daughter  and  daiighter^s  son  to  exclude  nepJiewe — 
Jhiwars  (Awane)  of  BatpalpindL — Founds  in  a  suit  the  parties  to  which 
were  Awans  by  tribe  and  Jbiwars  (water-carriers)  by  occupation,  in 
the  town  of  Rawalpindi,  that  no  custom  was  proved  entitling  a 
daughter  and  a  daughter's  son  to  exclude  a  brother  and  nephews  in 
succession  to  acquired  immoveable  property  (a  water-mill)  ...  115 

„  Kahru  Jats^  MooUan  District — Exclusion  of  nephews  by 
daughters  of  deceased.'-'Found,  in  a  suit  the  parties  to  which  were 
Kalru  Jats  (Muhammadans)  of  tahsil  and  District  Mooltan,  that  no 
uniform  custom  was  established  by  which  daughters  were  excluded 
by  brothers'  sons  from  taking  the  share  of  their  father's  estate  falling 
to  them  under  Muhammadan  law. 

Punjab  Becordf  No.  12  of  1889,  referred  to  and  followed  116 

„  Pagtoand  and  chundatoand — Bandhawa  Jats  of  tahsil 

AJnalc^  Amritsar  District. — Found,  in  a  suit  the  parties  to  which  were 
Hindu  Randhawa  Jats  of  the  village  of  Chamiari  in  the  Ajnala  tahsil 
of  the  Amritsar  District,  that  by  the  existing  custom  of  such  Jats  in 
this  village,  the  ehundawand  and  not  the  pagwand  rule  of  distribution 
applied  to  the  deceased  father's  land. 

Remarks  on  the  custom  in  the  Amritsar  District  being  in  a  state  of 
transformation  from  c^tin(2au;an(2  to  ^^u;an(2  ...  ...  ...  134 

„  Married  and  unmarried  daughters — Besident  son-in-law — 

Manjh  Bajputs  (Mussalmans)  of  tahsil  and  District  Ludhiana, — Founds 
in  a  suit  the  parties  to  which  were  Maujh  Rajputs  (Mussalmans)  of 
Raisur,  tahsil  and  District  Ludhiana — 

(1)  That  no  custom  was  established  by  which  a  married  daughter 

succeeded  as  heir  to  her  father  in  the  presence  of  col- 
laterals, even  with  a  life-interest ;  and 

(2)  that  a  resident  son-in-law  as  such  was  in  no  better  position 

than  the  daughter,  custom  also  not  recognizing  his  right 
in  the  presence  of  the  collaterals  of  his  father-in-law     ...  139 
„  „         Pagwand  and  chundatoand — Whole  and    half  blood — 

Siddhu  Barar  Jats  of  Fatlehahad  tahsil  in  the  Eissar  District. — Found, 
in  a  suit  the  parties  to  which  were  Siddhu  Barar  Jats  of  mauza 
Bndhladha  in  the  Fattehabad  tahsil  of  the  Hissar  District,  that  the 
relations  of  the  whole  blood  excluded  those  of  the  half  blood  in  suc- 
cession to  a  deceased  collateral. 

The  family  land  having  been  divided  on  the  ehundawand  and  not  on 
the  pagwand  principle,  the  onus  was  on  the  plaintiffs,  the  half  blood 
relaXiions,  to  establish  that  they  were  entitled  to  share  with  the  defen- 
dants, the  relations  of  the  whole  blood,  in  the  inheritance  of  the 
deceased. 

PuP/ab  Becord,  No.  125  of  1884  and  No.  4  of  1891  (F.  B.),  referred 
to  ...  ...  ...  ...  ...  143 

Onstom^  Maintenance, — Unmarried  daughter —Maintenance  out  of  or  succession 
to  deceased  father's  estate — Hindu  Jats,  Ludhiana  District. — Found, 
that  among  Hindu  Jats  of  the  Ludhiana  District,  custom  recognises 
the  right  of  the  unmarried  daughters  to  be  maintained  out  of  the 
estate  of  the  deceased  father,  and  even  in  some  cases  a  right  to  pos- 
session of  the  estate  until  marriage  ...  ...  ...  5q 
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Omtom,  BeUgiom  InsHtution. — Golden  Temple,  Amritsar — Suceetsion  cf  gaddt- 
nashin — Cuikm  as  to^Survivorship.^ln  determining  the  right  of  snc- 
cession  to  the  office  of  gaddinashin,  the  only  law  to  be  observed  is  to 
be  found  in  the  castom  and  practice,  whioh  must  be  prored  by 
evidence. 

Hitherto,  the  rule  of  snccession  in  the  case  of  the  Darbar  Sahib, 
or  Golden  Temple,  at  Amritsar,  has  been  that  the  gaddinashina  have 
nominated  successors,  who  have  been  installed  in  each  case  without 
objection. 

Heldy  that  no  good  grounds  existed  for  applying  the  doctrine  of 
survivorship  to  a  case  such  as  this,  there  being  no  analogy  between 
three  gaddinashins  who  were  to  all  intents  and  purposes  separate  and 
not  joint,  and  the  case  of  an  undivided  Hindu  family  among  whom 
the  doctrine  of  survivorship  prevails. 

B.eld^  also,  that  it  would  not  be  just  or  equitable  to  reduce  the 
customary  number  of  gaddinathinB  from  three  to  two,  merely  to  benefit 
the  plaintiff  and  to  the  detriment  of  the  institution  and  its  supporters.  49 

„  Succession  to  office  of  mahant—Dharmsala  lhakar  Bhawal 

Singh,  Amritsar — Nomination  suacessor— Approval  of  brotherhood,^ 
Ib  a  suit  re^^rding  the  succession  to  the  office  of  mahant  of  the 
Dharmsala  of  Nirmla  Sadhs,  known  as  Thakar  Bhawal  Singh,  situate 
outside  the  city  of  Amritsar,  held,  that  by  custom  the  rule  of  suc- 
cession was  that  the  mahant  may  nominate  his  successor,  but  that 
the  nomination  will  not  prevail  unless  the  brotherhood  formally 
approve  the  appointment. 

If  there  be  no  nomination,  then  the  brotherhood  meet  and  formally 
appoint. 

If  the  mahant  misconducts  himself,  the  brotherhood  have  the 
power  to  dismiss  him. 

The  brotherhood,  strictly  speaking,  are  those  connected  by  spiritual 
ties  with  the  founder  of  the  institution,  although  it  apparently  may 
be  held  to  include  also  the  whole  sect  who  are  also  related  to  each 
other  by  spiritual  ties. 

Punjab  Record,  No.  37  of  1891,  referred  to  ...  ...  ...  105 

„  „  Muhammadan  shrine,  Vera  Ismail  Khan  Bistrtet — Sueces' 

iion  to  land  and  offerings — Alienation — Religious  office. — J.  M.,  who  died 
about  a  year  Before  suit,  was  owner  of  half  the  land  attached  to  the 
Shah  Habibwala  khangah  in  the  Dera  Ismail  Khan  District  and  was 
entitled  to  a  half  share  in  the  management  and  offerings  of  the 
shrine  :  he  settled  this  property  on  N.  Al.,  his  sister's  son  on  condi- 
tion that  he  (the  grantor)  should  receive  maintenance  during  his 
lifetime. 

The  plaintiffs,  members  of  the  family  and  related  to  J.  M.,  in  the 
fourth  degree  (computed  in  accordance^with  the  opinion  expressed  in 
Put\/ab  Record,  No.  126  of  1890)  were  entitled  to  a  two-thirds  share 
of  the  other  moiety  of  the  management  and  offerings,  and  sued  to 
set  aside  the  above  arrangement  on  the  grounds  ())  that  the  property 
was  toakf,  and  (2)  that  J.  M.  was  not  competent  to  make  the 
aUenation. 
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Eeld^  that  by  custom  tlbio  plaintiffs  were  .entitled^to  inherit  the 
share  in  tbe  management  an(i  offerings  in  preference  to  N»  M.,  a  sister's 
son,  his  place  being  after  collaterals  related  in  the  fourth  degrees 

Held,  also,  that  assuming  .that*.  J.  M.t  as  proprietor  oonld  idienaite 
only  for  necessity,  there  appeared  to  he  satisfactory  reasons  for  hold- 
ing that  the  alienation  of  the  land  was  jostified  by  necessil^.  The 
land  was  simply  heritable  property  unconnected  with  the  shrine,  save 
that  hitherto  both  had  belonged  to  the  same  people. 

Held,  also,  that  the  shrine  must  be  regarded  as  a  religious  institu- 
tion of  a  sort.  It  could  not  be  regarded  as  wakf,  it  being  nowhere 
laid  down^.tfaat  a  mausoleum  raised  to  a  saint  is  to  be  so  treated. 
The  snecession  to  the  superintendence  and  management  of  the  shrine 
are  to  be  determined  by  the  mle  and  custom  which  have  hitherto 
been  applied  to  the  pi^icnlar  institutioui  as  in  other  like  cases. 

Held,  further,  that  the  transfer  of  a  share  in  the  shrine  and  the 
offerings  was  akin  to  the  transfer  of  a  religious  office  and  was  invalid. 
I.  L.  B.,  6  Mad.,  76,  referred  to  and  followed  ...  106 

Custom — Village  Menials.'^ Sale  of  their  houses  by,  vfithout  consent  of  proprietors. 

— Founds  that  in  the  village  of  Haria  in  the  Bhera  tahsil,  8hahpur 
District,  no  custom  was  established  permitting  menials  to  sell  their 
houses  without  the  consent  of  the  proprietary  body  99 

D. 

Damages'^Mortgage^Ahsence'of  covenant  to  pay  interest  after  due  date — AUowanee 
off  6y  w«y  of  damctges^Oharge.-'A  deed  of  mortgage  oontained  no 
covenant  for  payment  of  interest  post  diem. 

Heldf  that  interest  could  notwithstanding  be  allowed  by  way  of 
damages — in  so  far  as  such  damages  were  within  limitation  (six 
years)— and  be  declared  a  charge  upon  the  mortgaged  property  73 

Declaratory  Decree. — Specific  Belief  Act,  1877,  Section  i2^Plainiiff  alleging 
title  as  well  as  poseessiont  asking  for  declaration  as  to  possession  only 
---Judicial  dieeretion.'^llhQ  plaintiffs  sued,  alleging  that  they  were 
owners  and  in  possession  of  certain  land ;  that  two  deeds  of  sale 
were  executed  by  them  in  1877  and  1879,  purporting  to  convey 
portions  of  the  said  land  to  the  defendant ;  that  tne  defendant  never 
got  possession  under  the  said  deeds,  as  the  fall  consideration  money 
was  never  paid  by  him  ;  that  notwithstanding  this  fact,  the  de- 
fendant had  succeeded  in  obtaining  ddkhil  kharij  from  the  Revenue 
authorities,  which  was  calcula^  to  cause  injtrty  to  the  plaintiffs, 
though  it  had  not  ousted  them  from  actual  possession ;  and  the 
plaintiffs  therefore  prated  ftn*  a  declaratory  decree  that  they  were 
in  possession  of  the  entire  land^  and  that  the  mutation  in  the  defen- 
dant's favour  would  not  affect  their  rights  of  possession.  The  plaint 
was  silent  on  the  question  as  to  with  whom  the  ownership  of  the 
property  legally  rested. 

,  Held,  that  the  suit  as  laid  had  been  rightly  dismi^ed. 
Assuming  it  to  be  correct,  that  a  plaintiff  who  alleges  title  as  well  as 
possession  cannot  be  allowed  to  ask  for  a  declaration  as  to  his  posses- 
sion only,  there  being  a  furtiier  dispute  between  the  parties  as  to  the 
iitlei  the  suit  would  not  lie. 
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Bat  in  any  case,  ihe  proper  decree  for  a  Court  to  make  upon  a  claim 
fretted  in  the  above  mannei^,  and  leaving  open  the  question  of  title, 
woidd  be  one  declining  to  exercise  its  Judicial  discretion  by  making 
Yiij  Mdi  declaration,  the  effect  i^ch  ^ott^^^  be  to  leave  the  real 
naitter  of  dispute  between  the  purtfes  nndealt  with  and  undisposed  of  48 

tkmAi^n  of  Buildings*— See  BuMingB. 

dhamtala.See  Religious  Institution. 

Dkri^oriulhdivieion  ofPatti.^See  Pre-emption. 

Dmeer.'-Jndian  Limitation  Act,  1877,  Scheduk  II,  Article  103-^Dotver— Demand 
and  refusal^  nainre  of, — The  demand  and  refusal  to  |)ay  dower  must 
be  made  in  clear  and  unambiguous  language,  otherwise  Article  103, 
Schedule  U  of  the  Limitation  Act^  1877,  will  not  come  into  operation 
(c/.  15  B.  L.  B.,  306)  ...  ...  ...  ...  63 

E. 

f/ecftneirf.— Bw^W  f 0  eue — Sahitwxl  worshipper  at  mosque— Ejectment  of  trespass$r. 
—In  a  suit  by  one  who  was  a  habitual  worshipper  at  a  certain  Mubam- 
madao  mosque,  of  which  he  was  also  a  neighbour  and  a  supporter  or 
well-wieher,  for  the  ejectment  of  the  defendant  from  certain  land  al- 
leged to  be  attached  to  the  mosque  and  to  have  been  unlawfully  en- 
croached upon,  the  Divisional  Judge  dismissed  the  plaintiff's  suit  hold- 
ing that  he  was  not  competent  to  maintain  it. 

Heldy  that  the  suit  would  lie.  Every  Muhammadan  who  has  a  right 
to  use  a  mosque  is  competent  to  maintain  a  suit  against  any  one  who 
interferes  with  the  exercise  of  bis  such  right  to  use :  and  by  the  same 
analogy  every  Muhammadan  has  a  right  to  maintain  a  suit  against 
persons  who  commit  an  injury  upon  property  which  has  been  devoted 
to  the  support  of  a  mosque         •••  ...  ...  87 

Jlgiit^  and  good  eonscienee,— Custody  of  wifeSushand  undergoing  sentence  of 
transportation  for  life  at  Port  BiaiV.— The  lower  Appellate  Court  gave 
tibe  plaiotiff,  a  Jat  d  the  Jnllnndur  District,  who  was  undergoing  a 
sentence  of  transportation  for  lifa  at  the  penal  settlement  of  Fort 
Blair  in  the  Ati^™«»^  Islands,  a  decree  for  ihe  oostody  of  his  wife. 

Bddy  that  the  decree  should  not  have  been  made  and  must  be  re- 
versed, it  not  being  in  accordance  with  the  principles  of  equity  and 
good  conscience  that  a  young  woman,  who  had  hardly  attained  maturity 
wben  her  husband  was  transported  for  Hfe,  should  be  directed  to  pro- 
ceed to  a  penal  settlement  and  cohabii  with  him  there    ...  47 

BmieiM,-^0uet9m — Wa/ilhul-arx — Uodijkaiion  of  custom, — The  parts  of  a 
Wajib'td-art  referring  to  custom  are  not  provisions  intended  to  be 
in  force  for  a  limited  period  only, — ^thej  are  statements  that  a  certain 
custom  exists.  The  statement  piay  or  may  not  be  correcti  but  if  it  is 
correct,  tiiere  would  be  a  natural  pj^umption  that  the  custom  continu- 
ed t6  exist  and  it  would  be  for  thpse  alleging  that  a  change  had  subse- 
quently ttuLcn  place  to  prove  the  allegation. 

The  pffoduction  of  a  later  Becord  of  ^Bights  containing  entries  oppos- 
^;  to  the  earlier  one  would  no  doubt  be  some  proof  of  suoh  a  change, 
^t  there  would  then  merely  be  a  balance  of  evidence  on  either  side;  ■ 
^ii  c^ld  not  be  said  that  iihe  second  .  Becord  destroyed  or  abipgated 
me  earlier  one. 

l>«VaiB«car«l,  No.  107  of  1887,  referred  to  ...  8 
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BwUence. — Ouetom — Burden  of  proof  .-—Found,  in  a  suit  the  parties  to  which 
were  Ob  jars  of  the  Hoshiarpar  tahsil,  that  no  cnstom  was  established 
jostifying  an  alienation  by  a  childleBS  proprietor  to  two  nephews  in 
the  presence  of  other  nephews, — the  onus  being  npon  the  alienees  to 
establish  the  cnstom. 

Per  RiYiz,  J.—In  cases  raising  important  issnes  of  cnstom,  it  is 
desirable  that  Courts  of  first  instance  should,  before  deciding  as  to  the 
burden  of  proof,  call  for  eyidence  from  both  sides,  and  defer  adjusting 
the  question  of  onus  until  all  possible  information  has  been  obtainea 
from  either  party      •••  ...  ...  •••  •••  *  35 

Presumption  of  death — Rule  of  Muhammadan  law  supeneded  hy 
Evidence  Act, — The  rule  of  Muhammadan  law  which  refuses  to  presume 
a  person  dead  until  ninety  years  from  the  date  of  his  birth,  is  a  rule  of 
eyidence,  and  not  of  substantiye  law,  and  is  superseded  in  all  cases  in 
which  the  question  of  the  presumption  whether  a  man  is  alive  or  dead 
arises  under  Section  108,  Indian  Evidence  Act  (c/.  also  Section  2  of 
the  Act}   •••  •••  •••  •••  •••  •••  ^ 

„  Custom — Awans  of  Rawalpindi — Ohildless  proprietor --Qift  to  grand- 

nephew  in  presence  of  brother — Burden  of  proof. — Found,  that  among 
Muhammadan  A  wans  of  the  Rawalpindi  District  a  childless  proprietor 
is  not  competent,  in  presence  of  a  brother,  to  convey  his  whole  estate 
by  gift  to  his  grand-nephews. 

Semhle, — In  adjusting  the  burden  of  proof  in  such  an  alienation, 
the  same  rule  applies  as  if  the  case  had  occurred  in  a  part  of  the  Pro- 
vince in  which  the  Foil  Bench  ruling,  Punjab  Record,  No.  107  of  1887, 
is  to  be  regarded       ...  ...  ...  ...  52 

„  Custom — Sale  without  necessity  to  collateral — Burden  of  proof. — ^A 
ohildless  proprietor  sold  his  land  to  the  plaintiff,  a  collateral  relation 
who  lived  with  him,  and  then  died.  The  plaintiff  sued  the  other  col- 
laterals, who,  like  himself,  would  be  entitled  to  inherit  along  with  him 
but  for  the  sale,  to  recover  possession  of  the  land. 

Seld,  that  the  alienation  without  necessity  was  bad  by  custom  and 
that  the  burden  of  proof  was  upon  the  plaintiff  to  support  the  sale  ...  53 

„  Whole  and  half  blood — Pagtoand  or  chundawand — Sheikhs  of  mausa 

8aman,tahsil  Attack — Burden  of  proof . — Found,  in  a  suit  between  the 
whole  and  the  half  blood,  the  parties  to  which  were  Sheikhs  of  mauza 
Saman,  tahsil  Attock,  Rawalpindi  District,  descended  from  a  Hindu 
ancestor,  who  became  a  convert  to  Islam  some  six  or  seven  generations 
back,  that  the  custom  of  the  family  being  found  to  be  pagwand,  the 
burden  of  proof  that  the  whole  blood  excluded  the  half  blood  in  suc- 
cession to  a  deceased  brother  lay  upon  the  defendant,  the  full  brother 
of  the  deceased,  and  had  not  been  discharged. 

Punjab  Record^  No.  4  of  1891,  referred  to  ...  ...  ...  68 

Ctffiom — Alienation — ChUdleesj^oprietor — OorayaJats,  tahsil  Ajnala, 
^  Amriisar  District. — Found,  in  a  suit  the  parties  to  which  were  Ooraya 
Jats  of  tahsil  Ajnala,  Amritsar  District,  that  a  mortgage — which  was 
held  to  be  in  fact  a  purely  colourable  transaction —by  a  childless  pro- 
prietor in  favour  of  a  nephew  in  the  presence  of  other  near  collaterals 
was  not  authorized  by  cufitpm* 
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The  onus  of  establishing  the  validity  of  the  alienation  was  upon 
those  setting  it  np,  within  the  general  principles  explained  in  Pun/ah 
Record,  No.  107  of  1887  ...  ...  ...  ...  61 

Evidence. — Gustom — Succession — Moghuls  of  Kfiarkhodah,  Bohtak  District —Sister 
and  sister*  s  sons— Burden  of  proof.— Found,  in  a  snit  the  parties  to  which 
were  the  descendants  of  a  common  ancestor,  a  Moghul,  resident  in  the 
village  or  kasha  of  Kharkhodah  in  the  Rohtak  District,  that  it  was 
proved  that,  by  the  custom  of  the  village,  a  sister  and  a  sister's  son 
excluded  descendants  of  the  deceased's  grandfather. 

Held^  also,  that  the  burden  of  proof  lay  in  the  first  instance  on  the 
sister  and  sister's  sons  claiming  in  opposition  to  the  male  issue  of  the 
grandfather;  but  that  they  had  made  out  a  primd  facie  case  shifting 
the  onas  to  the  other  side. 

As  a  general  rule,  by  agricultural  custom,  females  or  the  issue  of 
females  do  not  inherit  ancestral  land.  Occasionally,  daughters  and 
daughter's  sons  do  inherit  after  their  father  in  the  absence  of  sons. 
More  rarely,  sisters  and  their  issue  inherit  after  brothers.  The  right 
to  succeed  of  females  and  their  issue,  when  it  exists,  generally  exists 
only  in  presence  of  remote  collaterals,  and  the  sons  of  a  grandfather 
of  deceased  are  not  remote  collaterals  ...  ...  ...  71 

„  Hindu  Law— Hindu  widow — Raising  money  by  mortgage  of  husband* s 
immoveable  property — Burden  of  proof  . — P.  M.  sued  to  contest  a  mort- 
gage of  house  property  effected  by  his  brother's  widow,  the  said  house 
forming  part  of  the  deceased  husband's  estate  of  which  the  widow  was 
in  possession. 

Held,  that  it  was  sufficient  to  defeat  an  alienation  of  this  nature 
that,  upon  the  whole  case,  there  was  no  proof  of  the  mortgagees  having 
fulfilled  the  legal  obligation  to  inquire  and  satisfy  themselves  that  the 
widow  from  whom  they  were  taking  a  mortgage  upon  her  husband's 
inheritance,  had  a  proper  justification  for  so  mortgaging  it. 

I.  L.  R.,  14  All.,  420  (P.  C),  referred  to  and  followed...  ...  137 

Ettoppel, — Par  delictum— Party  estopped  from  pleading  his  own  fraud. — The 
plaintiff  sued  for  possession  of  half  a  house  which  he  alleged  was  the 
joint  property  of  himself  and  the  defendant ;  the  latter  relied  upon  a 
registered  deed  of  sale  to  him  from  the  plaintiff,  purporting  to  sell  his 
(plaintiff's)  interest  in  the  honse.  The  plaintiff  replied  that  this  was 
a  fictitious  transaction  entered  into  in  fraud  of  his  creditors. 

Held,  that  the  plaintiff  was  precluded  by  the  rule  of  par  delictum 
from  relying  on  such  an  allegation  ...  ...  ...  38 

Eteeutum  of  decree. — Civil  Procedure  Code,  Section  230  (h)  —Annual  or  monthly 
payments — Decree  directing  payment  at  a  certain  date. — Decrees  for 
annual  or  monthly  payments  fall  within  and  are  governed  by  the 
prodsions  of  Section  230  (6),  Civil  Procedure  Code,  1882  ...  13 

„  „  Sale  in  execution  of  decree — Absence  of  certificate  of  sale 

— Suit  by  purchaser — Title  against  party  to  the  suit  or  his  representative 
in  interest. — The  plaifitiff  sued,  alleging  that  he  was  the  purchaser  of 
a  house  at  an  execution  sale  following  decree  against  B.,  defendant  2, 
on  account  of  a  debt  due  from  B.'s  deceased  husband.  The  defendant 
1  was  B.'s  second  husband,  and  defendant  3  her  son.  The  plaintiff 
could  produce  no  certificate  of  sale. 
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Held,  that  the  non-production  of  a  certificate  was  not  fatal  to  the 
plaintiff's  claim. 

When  the  plaintifF  is  suing  to  eject  not  a  third  party,  but  the  very 
person  who  was  a  party  to  the  suit  which  led  to  the  execution  sale,  or 
persons  whose  interests  are  identical  with  such  pai  ty,  the  mere  omission 
to  produce  a  certificate  of  sale  is  not  fatal  to  the  success  of  the  suit.  A 
party  to  the  suit,  or  his  represent Jitive  in  interest,  cannot,  after  the 
sale  has  been  confirmed,  dispute  the  purchaser's  title,  as  the  order 
confirming  the  sale  completes  the  title  as  against  the  parties  to  the 
snit. 

I.  L.  R.,  12  Bom.,  689,  followed  ...  ...  ...  27 

Ex4Cutton  of  decree. — Joint  Ilindu  family — Mitakshara — Liability  of  ancestral 
property  in  ^ccecution  of  decree  against  father  alone, — The  authorities 
governing  the  question  as  to  how  far  in  a  joint  Hindu  family  governed 
by  the  law  of  the  J^Iitakshara,  consisting  of  a  father  and  sons,  the 
ancestral  property  is  liable  in  execution  of  decrees  obtained  against 
the  father  alone,  collected  and  discussed        ...  ...  ...  33 

„  „  Execution  of  decree — Leave  to  withdraw — Effect  of  Sections 

373  and  647,  Civil  Procedure  Code,— The  decision  of  the  High  Court  of 
Allahabad  (I.  L.  R.,  12  All.,  392)  that  Section  647  of  the  Civil  Pro- 
cedure Code  makes  Section  373  applicable  to  proceedings  in  execution 
of  decree,  dissented  from  ...  ...  ...  ...  37 

„  „  Interest  on  decree — Principle  of  calculation. — Semhle. — The 

correct  method  of  calculating  interest  on  a  decree  is  to  take  each 
payment  made  :  calculate  the  amount  of  interest  due  on  the  decree  up 
to  the  date  of  this  payment :  credit  the  payment  of  this  interest  :  and 
carry  the  surplus  of  the  payment  to  the  credit  of  the  principal,  and 
strike  a  fresh  balance  ...  ...  ...  ...  ...  55 

„  „  Civil    Procedure  Code,    1882,  Section    295 — Priority— 

Rateable  distribution  among  rival  decree -holders. — Property  which  a 
Court  has  accepted  as  security  for  a  decree  is  not  liable  to  attachment 
by,  and  to  b(»  divided  rateahly  among,  rival  decree  holders.  To  hold 
otherwise  would  be  to  render  the  provisions  of  the  law  for  stay  of 
execution  on  giving  security  illusory  ;  and  it  is  immaterial  whether 
the  property  in  question  is  offered  as  security  by  the  judgment-debtor 
himself,  or  by  a  third  party.  If  the  property  is  Ijable  to  attachment 
and  distribution  under  Section  295,  Civil  Procedure  Code,  in  satisfac- 
tion of  decrees  against  the  judgment-debtor,  it  would  be  similarly 
liable  when  there  were  decrees  against  the  surety  as  a  third  party. 

It  is  the  property,  not  the  person  offering  it,  which  the  Court 
accepts  as  security,  and  the  acceptance  thereof  by  the  Coui-t  creates  a 
charge  on  the  property,  by  whomsoever  offered,  which  must  take 
precedence  of  all  subsequent  attachments  or  (! barges      ...  ...  60 

„  „  Suit  to  recover  amount  paid  out  of  <^ourt  in  erecntion  of 

decree — Indian  lAmifniiof*  Act,  1877,  Schedule  II,  Articles  97  and  115. — 
The  defendant,  K.  L.,  obtained  n  dcorec  against  plaintiff  for  Rs. 
2,347,  and  employed  the  other  defendant,  K.  R.,  to  execute  the 
decree  as  his  agent  under  a  formal  power  of  attorney. 

The  plaintiff  in  the  present  suit  alleged  a  payment  of  Rs.  900  in 
cash  to  the  agent  on  3rd  F'ebruary  1885. 
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On  2nd  November  1887,  execuMoii  of  the  deciee  was  sued  oat 
without  credit  being  given  for  thd  Rs.  900,  and  on  28bh  February  1888 
K.  L.  denied  the  receipt  of  the  money  through  hia  agent  and  declined 
to  give  credit  for  the  amount. 

On  22nd  April  1889,  the  plaintiff  (in  the  present  suit)  sued  to 
recover  the  Rs.  900  alleged  to  have  been  paid. 

Held,  that  the  suit  would  lie  and  was  governed  either  by  Article  97 
or  115,  Schedule  II  of  the  Indian  Limitation  Act,  1887,  and  was  within 
time 

Eiecution  of  decree. — Civil  Procedure  Code,   Secticn  b4;9—Securi:y  for  codis — 
Hecovery  of  costs  from  surety  in  execution  or  by  seyarate  suit — Liability  of 
surety  if  decree  against  principal  debtor  is  barred  by  lirintalion. — A.  J. 
was  plaintiff-appellant  in  an  appeal  pending  in  the  High  Court  at 
Allahabad  and  was  required  under  Section  549,  Civil  Procedure  Code, 
to  give  security  for  the  costs  of  the  appeal.    Pursuant  to  that  order, 
A.  J.  tendered  a  security  bond,  dated  8th  September  1881,  by  which 
A.  S.  (defendant  in  the  present  suit)  agreed  to  be  responsible  to  the 
extent  of  Rs.  1,400,  hypothecating  a  haveli  situate  at  Sujanpurin  the 
Gurdaspur  District  to  secure  the  said  sum. 

On  5th  April  1882,  A.  J.'s  appeal  to  the  High  Court  was  dismissed 
with  costs  ;  and  on  23rd  June  1890,  the  defendant-respondent  in  that 
appeal  filed  a  suit  against  A.  S.  for  recovery  of  Rs.  1,400  on  the 
instrument  of  8th  September  1881,  execution  of  the  High  Court 
decree  for  costs  against  A.  J.,  the  principal  debtor,  having  meanwhile 
become  barred  by  limitation. 

Beld,  following  Punjab  Ihc^rd^  No.  109  of  1886,  that  at  the  dat«  of 
the  High  Court  decree  the  plaintiff  had  no  remedy  against  the  defen- 
dant (the  surety)  except  by  regular  suit,  and  such  remedy  was  not 
impaired  by  the  fact,  that  in  18b8  the  Legislature  altered  the  law  by 
pi-oviding  a  remedy  by  way  of  execution,  which,  but  for  the  law  of 
Hraitation,  would  have  been  available  to  the  plaintiff  after  Act  VII  of 
1888  became  laAv,  the  rule  that  pending  proceedings  are  generally 
governed  by  any  change  in  the  law  of  procedure  not  being  extendible 
to  substantive  rights. 

Held,  also,  that  A.S.  was  not  discharged  from  liability  by  reason 
that  the  right  of  the  plaintiff  in  the  present  suit  to  execute  the  decree 
for  costs  against  A.  J.  was  barred  by  limitation  ...  ...  136 

lki\nguishment  of  proprietary  rights, — Abandonment  of  land  — Extinguishment  of 
proprietary  rights. —  Ihld,  by  the  Full  Bench,  that  an  owner  of  land 
who  has  abandoned  it  within  twelve  years  previously  to  the  institution 
by  him  of  a  suit  for  possession  thereof,  does  not  by  such  mere  act  of 
abandonment  lose  his  proprietary  rights.  His  title  will  prevail  pro- 
vided that  it  has  not  been  extinguished  by  the  operation  of  the  law  of 
limitation  ...  ...  ...  ...  ...  ...  85 

P. 

Foftign  Jtuigrnent. — Civil  Procedure  Code,  1882 — Suit  on  foreign  judgment—En- 
quiry  into  the  merits  of  case  in  which  the  judgment  was  passed. — According 
to  the  Code  of  Civil  Procedure,  1882,  Section  14,  as  amended  by  Act 
VII  of  1888,  when  a  suit  is  instituted  in  British  India  on  the  judg- 
ment of  a  (iourt  of  a  Native  State  in  India,  the  Court  in  which  the 
suit  in  instituted  is  not  precluded  from  inquiry  into  the  merits  of  the 
claim        ...  •••  •••  •••  •••  102 
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Fraud, — Par  delictum—  Party  estopped  from  pleading  his  oum  fraud. — The  plaintiff 
sued  for  possession  of  half  a  hoase  which  he  alleged  was  the  joint 
property  of  himself  and  the  defendant  ;  the  latter  relied  npon  a 
registered  deed  of  sale  to  him  from  the  plaintiff,  purporting  to  sell 
his  (plaintiff's)  interest  in  the  house.  The  plaintiff  replied  that 
this  was  a  fictitious  transaction  entered  into  in  fraud  of  his 
creditors. 

Held,  that  the  plaintiff  was  precluded  by  the  rule  of  par  delictum 
from  relying  on  such  an  allegation  ...  ...  ...  38 

G. 

Oift. — See  Custom,  Alienation. 

Oolden  Temple,  Amritsar.—See  Religious  Institution. 

Guardian  and  ward. — Lease  of  ward*s  property  to  guardian — Introduction  of  out- 
sider into  management  of  ancestral  holding. — The  District  Judge 
appointed  L.  S.,  a  connection  by  marriage,  guardian  of  the  property 
and  person  of  a  minor,  on  the  ground,  apparently,  that  he  was  willing 
to  take  the  minor's  land  on  a  lease  of  Re.  1-3-0  per  ghumao  instead 
of  Re.  1-0-0  offered  by  K.  S.,  the  minor's  grand-uncle. 

Held,  that  the  appointment  must  be  cancelled.  Not  only  is  a  lease 
to  a  guardian  of  his  ward's  land  most  objectionable,  but  also  the  effect 
of  the  District  Judge's  order  would  be  to  transfer  the  control  of  a  large 
share  in  an  ancestral  holding  from  the  family  of  the  co-sharers  to  the 
family  of  another  tribe,  i.  e.,  to  the  husband  of  the  father's  sister. 
Such  an  order  would  only  be  justified  if  it  were  clearly  proved  that 
the  members  of  the  minor's  own  family  were  unfit  to  be  his  guardian  78 

H. 

Hindu  Law. — Joint  undivided  family-^^urvtvorship — Principles  governing  question 
whether  a  partition  has  taker^K  place. — Plaintiff  sued  to  recover  the 
amount  of  principal  and  intercsi  alleged  to  be  due  on  a  bond  executed 
by  K.  S,,  deceased,  who  died  ni  1884,  leaving  a  widow  and  two 
brothers,  all  three  being  made  defen^nts  in  the  suit. 

The  first  Court  decreed  the  claim  agstij^t  the  two  brothers  only  to 
the  extent  of  the  principal  sum  namedmSthe  bond,  together  with 
simple  interest.  >^ 

The  two  brothers  appealed  to  the  Chief  CounV  contending  that 
they  and  the  deceased  formed  a  joint  Hindu  famiTV,  and  that  they 
consequently  took  the  whole  of  the  joint  property  fi^7  survivorship 
and  were  therefore  not  liable  for  the  present  debt  of  thok  deceased. 

Held,  after  enquiry  upon  remand,  that  the  previouk  litigation 
which  had  taken  place  between  the  parties  effected  such  aaeparatioii 
of  interests  as  to  have  destroyed  the  jointness  of  the  estateatpcording 
to  the  principle  enunciated  by  the  Privy  Council  in  JLpporr^'*  ^® 
and  other  subsequent  decisions.  \ 

The  principles  and  authorities  governing  the  question  whather  a 
partition  can  in  any  case  be  held  to  have  taken  place,  in  facA  or 
law,  stated  and  discussed  ...  ...  ...         \  ••• 

„       „       Vdasi  faqir — Abawionment  of  worldly  affairs — Loss  of  rigluf^ 
inheritanee. — By  Hindu  law,  if  a  man  becomes  an  Udasi  faqir, 
abandons  worldly  affairs  and  loses  kis  civil  rights  of  inheritanceV'^ 
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his  nataral  family.  Bat  it  is  yet  possible  that  a  man  may  resolve 
to  become  a  faqir  of  the  Udasi  sect  and  yet  resolve  not  to  abandon 
worldly  affairs  and  his  civil  rights  of  inheritance,  the  effect  that  such 
a  course  might  have  npon  his  statas  as  a  faqir,  in  the  eyes  of  other 
Udasi  faqirs,  not  being  material. 

The  true  issue  in  such  cases  is,  did  the  man  on  becoming  a  faqir 
also  intend  to  renoance  and  did  he  renonnce  the  world,  the  burden 
of  proof  that  he  did  not,  being  upon  him      ...  ...  ...  7 

Hindu  Law — Joint  Hindu  family — Mitakshara — Liability  of  ancestral  property 
in  execution  of  decree  against  father  aZone,— The  authorities  governing 
the  question  as  to  how  far  in  a  joint  Hindu  family  governed  by  the 
law  of  the  Mitakshara,  consisting  of  a  father  and  sons,  the  ancestral 
property  is  liable  in  execution  of  decrees  obtained  against  the  father 
alone,  collected  and  discussed      ...  ...  ...  ...  33 

„  „  Hindu  widow — Raising  money  by  mortgage  of  husband's  immoveable 
property — Burden  of  proof. — P.  M.  sued  to  contest  a  mortgage  of 
house  property  effected  by  his  brother's  widow,  the  said  house  forming 
part  of  the  deceased  husband's  estate  of  which  the  widow  was  in 
possession. 

Held,  that  it  was  sufficient  to  defeat  an  alienation  of  this  nature 
that,  npon  the  whole  case,  there  was  no  proof  of  the  mortgagees 
having  fulfilled  the  legal  obligation  to  inquire  and  satisfy  themselves 
that  the  widow,  from  whom  they  were  taking  a  mortgage  upon  her 
husband's  inheritance,  had  a  proper  justification  for  so  mortgaging  it. 

I.  L.  R.,  14  All.,  420  (P.  C.)  referred  to  and  followed  ...  137 

„  „  Joint  family — Partial  disruption — Presumption" Management  of 
religious  institution— Founder^ s  rights. — The  presumption  in  favour  of  a 
Hindu  joint  family  remaining  joint  is  no  longer  applicable  when  it 
is  admitted  that  a  disruption  of  the  family  has  once  taken  place. 

Punjab  Record,  No.  143  of  1882,  referred  to  and  followed. 

There  is  no  authonty  for  the  proposition  that  the  management  of 
a  Hindu  religious  or  charitable  mstitution  is  on  the  footing  of  a  joint 
tenancy  and  that  the  succession  goes  to  the  survivor     ...  ...  140 

I. 

niegi(iviac^ — Gustom— Alienation— Childless  proprietor — Sindhu  Jats,  mauza 
^indhwan,  Jullundur  District — Illegitimacy. — Found,  in  a  suit,  the 
parties  to  which  were  Sindhu  Jats  of  the  Tillage  of  Sindhwan,  tahsil 
Nawashahr,  Jullundur  District,  that  no  custom  was  proved  confer- 
ring on  a  childless  proprietor  an  unrestricted  power  of  alienation  of 
ancestral  land  in  the  presence  of  nephews. 

The  sons  of  the  deceased,  their  mother  being  the  wife  of  another 
man,  must  be  deemed  to  be  illegitimate. 

Punjab  Record,  No.  84  of  1889,  and  No.  49  of  1890,  referred  to  ...  72 
Interest,^ Mortgage  deed  ^Interest — Rights  of  mortgage — Charge  upon  mortgaged 
property. — Where  there  is  a  clear  agreement  that  a  mortgagor  will 
pay  interest  year  by  year  and  that  he  will  not  be  entitled  lo  redeem 
without'  paying  the  whole  amoant  of  the  principal  and  interest  due 
by  him,  such  principal  and  interest  form  a  charge  upon  the  mortgaged 
property  to  which  effect  mast  be  given. 
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No. 

Punjab  Record,  No.  57  of  1888  and  No.  8  of  1890,  referred  to  and 
explained. 

I.  L.  R.;  19  Calc,  19  referred  to  ...  ...  ...  28 

Interest, — Interest  on  decree — Priticiple  of  calculation. — Semble, — The  correct 
method  of  calculating  interest  on  a  decree  is  to  take  each  payment 
made :  calculate  the  amount  of  interest  due  on  the  decree  up  to  the 
date  of  this  payment :  credit  the  payment  of  this  interest :  and  carry 
the  surplus  of  the  payment  to  the  credit  of  the  principle  and  strike 
a  fresh  balance  ...  ...  ...  ...  ...  55 

„  Mortgage — Absence  of  covenant  to  pay  interest  after  due  date — Allowance 
oft  by  way  of  damages  — Charge. — A  deed  of  mortgage  contained  no 
covenant  for  payment  of  interest  post  diem. 

Held,  that  interest  could  notwithstanding  be  allowed  by  way  of 
damages — io  so  far  as  such  damages  were  within  limitation  (six 
years) — and  be  declared  a  charge  upon  the  mortgaged  property      ..•  73 

J. 

Jurisdiction. — Right  to  use  of  water — Land-suit — Punjab  Courts  Act,  1884,  See* 
tion  3 — Appeal. — The  plaintiff  sued  to  establish  his  right  to  the  use 
of  water  of  the  Dabgana  Canal  for  iri*igating  land  as  defined  in 
Section  4  of  the  Punjab  Tenancy  Act,  1887  :  no  claim  was  made  to 
any  share  in  the  land  occupied  by  the  canal,  or  in  the  canal  as  a 
whole. 

Held,  (Roe.  J.,  doubting)  that  the  suit  was  not  a  "  land  suit "  as 
defined  in  Section  3,  Punjab  Courts  Act,  1884  (as  amended)  ...  1 

„  Further  appeal — Land-suit — Claim  for  share  in  ar\  orchard,  t.  e.,  of  the 
fruit  trees — A  suit  for  possession  of  a  half  share  in  an  orchard,  that 
is,  in  the  fruit  trees,  is  not  a  "  land-suit  "  within  the  definition  of 
that  term  contained  in  Section  3,  Punjab  Courts  Act,  1884. 

Punjab  Record,  No.  119  of  1890  referred  to  ...  ...  W 

„  Civil  and  Revenue  Courts — Suit  for  land  and  mesne  profits.— The 
Court  of  first  instance  (a  Civil  Court)  entertained  and  disposed  of 
a  suit  in  which  the  possession  of  land  was  claimed  and  also  mesM 
profits.  The  Court  decreed  in  the  plaintiff's  favour  both  for  the 
land  and  the  mesne  profits. 

Held,  that  the  claim  as  laid  was  partly  cognizable  by  the  Civil  and 
partly  by  the  Revenue  Court. 

The  first  tJourt  should  have  amended  the  plaint  by  striking  out  the 
claim  for  mesne  profits,  referring  the  plaintiff  to  the  Revenue  Courts 
in  respect  to  this  portion  of  their  claim,  and  deciding  the  suit  as  one 
for  land  only. 

The  Appellate  Court's  duty  was  to  remedy  the  error  by,  in  any  case, 
striking  out  of  the  decree  the  portion  thereof  awarding  mesne  profits 
on  the  ground  that  the  first  Court  had  no  jurisdiction  over  the 
matter,  and  to  hear  and  decide  the  appeal  so  far  as  it  related  to  the 
land. 

„  Observations  as  to  the  making  of  references  to  the  Chief  Court 
under  Section  617,  Civil  Procedure  Code,  in  cases  in  whit^i  n  further 
appeal  will  lie  upon  a  Certificate  granted  by  the  Division»l  Judge,  or 
in  which  an  application  for  revision  can  be  prefeixed  under  Section 
622  of  the  Code 
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No.  • 

hrisdv^tion.—^^  Land- suit'' — Village  graveyard— Further  appeal,  ^The  plaintiffs 
saed,  alleging  that  56  kanals  3  marlas  of  land  had  been  reserved  as  the 
village  graveyard  from  the  fonndation  of  the  village,  and  that  the  de- 
fendants had  brought  6  kanals  of  it  under  cultivation  two  years  pre- 
viously, and  made  thorn  enclosures  and  taken  possession  of  certain 
portions. 

Held,  that  the  suit  was  not  a  land-sait,  and  that  the  suit  being  valu- 
ed at  Rs.  150,  a  further  appeal  to  the  Chief  Court  was  not  competent 
without  a  Certificate  from  the  Divisional  Judge  under  Section  40,  sub- 
section 7  (d),  Punjab  Courts  Act  ...  ...  ...  ...  20 

„  Civil  and  Revenue  Courts — Site  of  water-mill — Purpose  s^^hservient  to 
agriculture — Jurisdiction. — The  plaintiff  sued  for  damages  for  the  un- 
lawful possession  of  a  water-mill. 

Eeld,  that  the  suit  was  cognizable  by  the  Civil  and  not  by  the  Re- 
venue Courts,  the  purpose  for  which  the  site  of  the  mill  was  occupied, 
viz.f  the  grinding  of  corn,  not  being  a  pnrpose  **  subservient  to  agricul- 
ture" within  the  meaning  of  Section  4  (1),  Punjab  Tenancy  Act,  1887  41 

„  Suit  by  mortgagee  for  possession — Suits  Valuation  Act,  1837. —  Value 
for  purposes  of  jurisdiction. — A  suit  by  a  mortgagee  seeking  to  recover 
possession  of  land  under  his  mortgage  is  a  suit  falling  within  the  rules 
made  under  the  Suits  Valuation  Act,  1887,  which  provide  that  in  suits 
for  possession  of  land  under  clause  5,  Section  7,  Court  Fees  Act,  1870, 
the  value  of  the  suit  for  purposes  of  jurisdiction  is  thirty  times  the 
land -revenue. 

The  ruling  in  Punjab  Record,  No.  1  of  1887,  that  in  a  suit  by  a  mort- 
gagee for  possession,  the  subject  matter  w- as  not  the  land  itself  but  the 
mortgagee's  interest  therein  under  the  mortgage,  must  be  deemed  to 
be  superseded  by  the  passing  of  the  Suits  Valuation  Act  and  the  rules 
made  thereunder        ...  ...  ...  ...  ...  66 

„  Jurisdiction  of  Court  of  Political  Agent,  Bhopal — Jurisdiction  of 
British  Court  to  make  decree  affecting  immovHahle  property  out  of  British 
India. — In  a  suit  for  partition  and  possession  of  a  one-third  share  of 
property,  moveable  and  immoveable,  including  cash  and  choses  in 
action,  the  Court  of  first  instance  (District  Judge,  Delhi)  being  of 
opinion  that  issues  could  not  be  properly  settled  until  defendants  1,  2 
and  8  produced  their  books,  which  the  Political  Agent  of  Bhopal 
reported  could  not  be  spared,  directed  defendant  1  to  file  a  written 
statement  setting  forth  in  detail  the  entire  joint  property,  moveable  and 
immoveable,  and  in  the  case  of  trading  firms,  a  balance  sheet  for  each 
showing  how  they  stood  on  the  date  of  suit. 

nnld,  that  the  Court  of  the  Political  Agent,  Bhopal,  whatever  its 
jurisdiction  may  be,  was  not  one  of  the  nature  referred  to  in  Section 
12,  Civil  Procedure  Code,  nofc  being  established  by  the  authority  of 
the  Governor-General  in  Council,  and  Bhopal  not  forming  part  of 
British  India. 

Q»icere.— Whether  the  District  Judge,  Delhi,  had  jurisdiction  with 
regard  to  the  immoveable  property  situate  and  businesses  oondaot-ed  in 
foreign  territory         ...  ...  ..•  ,„  59 
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Juri9dtction,--G%vii  Procedure  Code,  1882,  Section  296 — Priority --Bateahle  distri- 
bution among  rival  decree-holders. — Property  whiok  a  Court  has  accepted 
as  secarity  for  a  decree  is  not  liable  to  attachment  by,  and  to  be  divid- 
ed rateably  among,  rival  decree-holders.  To  hold  otherwise  would  be 
to  render  the  provisions  of  tlie  law  for  stay  of  execution  on  giving 
security  illusory  ;  and  it  is  immaterial  whether  the  property  in  question 
is  offered  as  security  by  the  judgment-debtor  himself  or  by  a  third 
party.  If  the  property  is  liable  to  attachment  and  distribution  under 
Section  295,  Civil  Procedure  Code,  in  satisfaction  of  decrees  against 
the  judgment-debtor,  it  woold  be  similarly  liable  when  there  were 
decrees  against  the  surety  as  a  third  party. 

It  is  the  property,  not  the  person  offering  it.  which  the  Court  accepts 
as  security,  and  the  acceptance  thereof  by  the  Court  creates  a  charge 
on  the  property,  by  whomsoever  offered,  which  must  take  precedence 
of  all  subsequent  attachments  or  charges      .,,  ...  ...  60 

„  Jurisdiction  of  Civil  Court — Mortgage  by  occupancy  tenant — Mortgagee 
to  receive  half  net  profits  without  possession— Punjab  Tenancy  Act,  1887, 
Section  77  (k). — The  defendant,  a  tenant  with  rights  of  occapancy, 
mortgaged  his  land  to  the  plaintiff  on  the  understanding  that  the  mort- 
gagor should  retain  possession  and  the  mortgagee  receive  half  the  net 
profits  of  the  tenancy. 

The  defendant  withheld  from  the  plaintiff  his  share  of  the  profits ; 
hence  the  present  suit. 

HeZfi,  that  the  suit  was  cognizable  by  the  Civil  Court,  the  plaintiff 
and  defendant  not  being  co-sharers  "  in  an  estate  or  holding,"  and 
clause  (k),  sub-section  (8),  Section  77,  Punjab  Tenancy  Act,  1887,  being 
therefore  inapplicable  ...  ...  ...  ...  ...  70 

„  Smallcause—Suit  for  share  of  offerings  received  for  a  specified  period.-- 
A  suit  for  a  certain  share  of  offerings  received  at  a  shrine  for  a  certain 
period,  the  plaintiffs  claiming  as  rightful  successors  to  the  former  in- 
cumbent, the  defendants  being  one,  the  Manager  of  the  Golden  Temple, 
who  held  the  money  in  dispute  in  safe  custody  only,  and  the  other  de- 
fendant a  rival  claimant  who  set  up  a  title  as  donee,  is  a  "small 
cause"      ...  ...  ...  ...  ...  ...  84 

„  Suit  for  account — Value  of  relief  sought — Jurisdiction — Course  of  ap- 
peal— Authority  of  Appellate  Court  disclaiming  jui  isdiction  to  order  pay- 
ment of  additional  Court  Fee.— The  plaintiff  sued  the  defendant  for  an 
account  valuing  the  relief  sought  at  Rs.  100,  and  expressing  his  will- 
ingness to  pay  the  Court  foe  due  upon  any  sum  decreed  in  excess  of 
this  amount,  iu  accordance  with  the  provisions  of  Section  11,  Court 
Fees  Act,  1870. 

After  the  defendant  had  produced  the  books  containing  the  parties' 
accounts  and  a  commission  had  examined  the  same,  the  plaintiff  filed 
a  petition  stating  that  he  appeared  to  be  prima /acie  entitled  to  recover 
a  sum  over  Rs.  12,000  and  praying  that  the  matter  might  be  fully 
investigated.  No  amendment  of  the  plaint  was,  however,  either  ask- 
ed for  or  ordered,  and  the  suit  eventually  resulted  in  a  decree  in  the 
plaintiff's  favour  for  Rs.  2,348. 

The  plaintiff  then  appealed  for  a  further  sum  of  Rs.  1,716;  and  the 
defendant,  against  the  decree  in  th^  plaintiff's  f avonr,  for  Bs.  2,343. 
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Both  parties  presented  their  appeals  to  the  Divisional  Jadge,  who 
held  that  the  appeals  lay  to  the  Chief  Court. 

Held^  that  the  appeals  lay  to  the  Divisional  Judge :  under  Section  7, 
clause  (iv)  of  the  Court  Fees  Act,  the  valnation  of  the  original  suit 
for  purposes  of  Court  fee  is  fixed  at  the  amount  at  which  the  relief 
sought  is  valued  in  the  plaint.  This,  in  the  present  case,  was  Rs,  100 
and  the  amount  was  never  altered  by  any  amendra^jnt  of  the  plaint 
and  under  Section  8,  Saits  Valuation  Act,  1887,  the  value  of  a  suit  for 
an  account  as  determinable  for  the  computation  of  Court  fees  and  the 
value  for  purposes  of  jurisdiction,  shall  be  the  same. 

The  value  of  the  suit  for  purposes  of  jarisdiction  was  Rs.  100  and  the 
appeal  lay  to  the  Divisional  Court  under  Section  39,  Punjab  Courts  Act 
(as  amended). 

Simhle, — If  an  Appellate  Court  has  no  jurisdiction  td  hear  an  appeal, 
it  is  not  competent  to  it  to  pass  orders  for  the  payment  pf  any  addi- 
tional Court  fee  which  it  considers  should  have  been  levied  in  the  first 
Court. 

[Cf.  Punjab  Becord,  No.  40  of  1892]  ...  ..•  ...  86 

hrudiction. — Jurisdiction  of  Civil  Court — Section  158  (2)  (xvii)  Land  Revenue 
Actf  ISSl — Allegation  of  error  in  partition  proceedings. — The  plaintiffs 
sued  for  a  declaration  that  they  were  owners  of  certain  land  contained 
in  three  specified  khasra  numbers  of  which  they  alleged  that  they  were 
in  possession  under  a  partition  made  by  the  Revenue  authorities  in 
1884. 

The  final  record  of  the  partition  showed  that  the  land  fell  to  the 
defendant's  share^  but  this  it  was  alleged  was  owing  to  an  error  in  the 
preparation  of  the  final  papers. 

Heldy  that  the  suit  distinctly  raised  a  question  connected  with,  or 
arising  out  of,  proceedings  for  partition  within  the  meaning  of  Section 
158,  sub-section  (2)  (xvii),  Punjab  Land  Revenue  Act,  1887,  and  that 
the  question  was  not  one  **  as  to  title  in  any  of  the  property  of  which 
partition  is  sought  "  within  the  same  clause,  and  that  the  jurisdiction 
of  the  Civil  Courts  was  ousted     ...  ...  ...  ...  88 

„  Jurisdiction — Small  Cause  Court— Withdrawal  of  suit  pending  in,  and 
determined  by  District  Judge — Objection  as  to  Jurisdiction.-^ln  a  suit 
heard  and  determined  by  a  competent  Court,  the  parties,  having  with- 
ont  objection  joined  issue  and  gone  to  trial  upon  the  merits,  cannot 
sabsequently  dispute  the  jurisdiction  of  the  Court  on  the  ground  of 
irregularities  in  the  initial  proceedings,  which,  if  objected  to  at  the 
time,  would  have  led  to  the  dismissal  of  the  suit. 

Ledgard  v.  Bull,  I.  L.  R.,  9  All.,  191,  (P.  C),  referred  to  and  followed  118 

Kkanihipj  Peshawar  District, — Property  specially  attached  to,  or  governed  by,  ordi- 
nary rules  of  iutcession. — Found,  upon  the  evidence,  that  the  property 
in  dispute  was  not  permanently  attached  to  a  Khanship  in  the  Pesha- 
war District,  but  was  subject  to  the  same  rules  of  succession  as  the 
other  landed  property  of  the  Khan  „.  ...  77 
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Land  Acquisition  Act,  1870. — Section  29 — Agreement  of  Judge  and  (ueeeson  a$  to 
compeneation — Finality  of  dedeion. — In  case  the  Jadge  and  one  or  both 
of  the  assessors  agree  as  to  the  amount  of  compensation  in  a  reference 
made  to  the  Court  under  the  provisions  of  Part  III  of  the  Land 
Acqnisition  Act,  1870,  their  decision  thereon  shall  be  final,  and  no 
appeal  lies,  even  if  they  differ  upon  minor  points  not  falling  within 
the  scope  of  their  jurisdiction      ...  •••  36 

Land  Bevenus  Act,  1887. — CivU  Court — Suit  for  declaration  that  land  was  not  euh- 
feet  to  partition — Jurisdiction.— The  plaintiff  sued  asking  for  (1)  a 
declaration  that  a  holding  of  52  glinmaos  6  kanals  and  19  marlas  was 
not  subject  to  partition;  (2)  any  other  relief  that  the  Court  might 
grant. 

The  lower  Courts  declined  to  entertain  the  suit  on  the  ground  that  it 
called  in  question  the  order  of  a  Revenue  Officer,  and  that  no  question 
of  title  had  been  referred  to  a  Civil  Court, 

Beldy  that  in  the  absence  of  an  adjudication  by  the  Revenue  Officer 
himself  under  Section  117,  Punjab  Land  Revenue  Act,  1887,  the  suit 
was  cognizable  by  the  Civil  Courts  ...  ...  ...  39 

„  Jurisdiction  of  Givil  Court — Section  158  (2)  (xvii)  Land 

Revenue  Act,  1887 — Allegation  of  error  in  partition  proceedings. — The 
plaintiffs  sued  for  a  declaration  that  they  were  owners  of  certain 
land  contained  in  three  specified  khasra  numbers  of  which  they  alleged 
that  they  were  in  possession  under  a  partition  made  by  the  Revenue 
authorities  in  1884. 

The  final  record  of  the  partition  showed  that  the  land  fell  to  the 
defendant's  share,  but  this  it  was  alleged  was  owing  to  an  error  in 
the  preparation  of  the  final  papers. 

Reldf  that  the  suit  distinctly  raised  a  question  connected  with,  or 
ansing  out  of,  proceedings  for  partition  within  the  meaning  of  Section 
158,  sub-section  (2)  (xvii),  Punjab  Land  Revenue  Act,  1887,  and  that 
the  question  was  not  one  "  as  to  title  in  any  of  the  property  of  which 
partition  is  sought,*'  within  the  same  clause,  and  that  the  jurisdiction 
of  the  Civil  Courts  was  ousted      ...  ...  ...  ...  88 

Land  Suit. — Bight  to  use  of  water—Land  suit—Punjab  Courts  Aot^  1884,  Section 
3 — Appeal. — The  plaintiff  sued  to  establish  his  right  to  the  use  of 
water  of  the  Dabgana  Canal  for  irrigating  land  as  defined  in  Section 
4  of  the  Punjab  Tenancy  Act,  1887 :  no  claim  was  made  to  any 
share  in  the  land  occupied  by  the  canal  or  in  the  canal  as  a  whole. 

Held  (Roe,  J.,  doubting)  that  the  suit  was  not  a  *'land  suit"  as 
defined  in  Section  3,  Punjab  Courts  Act,  1884  (as  amended)  ...  1 

„  ^  Jurisdiction—Further  appeal — Land  suit-^Claimfor  share  in  an  orchard^ 
i.e.,  of  the  fruit  trees. — A  suit  for  possession  of  a  half  share  in  an  orchard, 
that  is,  in  the  fruit  trees,  is  not  a  "  land  suit  "  within  the  definition 
of  that  term  contained  in  Section  3,  Punjab  Courts  Act,  1884. 

Punjab  Record,  No.  119  of  1890,  referred  to  ...  ...  ,  1^ 

„  Jurisdiction — Civil  and  Revenue  Courts — Suit  for  land  and  mesne  pro- 
fits.—The  Court  of  first  instance  (a  Civil  Court)  entertained  and  dis- 
posed of  a  suit  in  which  the  possession  of  land  iv*as  claimed  and  also 
meene  profits.  The  Court  decreed  in  the  plaintiff's  favour  both  for  the 
land  and  the  mesne  profits. 
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Held,  that  the  claim  as  laid  was  partly  cognizable  by  the  Civil  and 
partly  by  the  Revenue  Court. 

The  first  Court  should  have  amended  the  plaint  by  striking  out 
the  claim  for  mesne  profits,  referring  the  plaintifE  to  the  Revenue 
Courts  in  respect  to  this  portion  of  their  claim  and  deciding  the  suit 
as  one  for  land  only. 

The  Appellate  Court's  duty  was  to  remedy  the  error  by,  in  any  case, 
striking  out  of  the  decree  the  portion  thereof  awarding  mesne  profits, 
on  the  groand  that  the  first  Court  had  no  jurisdiction  over  the  matter, 
and  to  hear  and  decide  the  appeal  so  far  as  it  related  to  the  land. 

Observations  as  to  the  making  of  references  to  the  Chief  Court 
under  Section  617,  Civil  Procedure  Code,  in  cases  in  which  a  further 
appeal  will  lie  upon  a  Certificate  granted  by  the  Divisional  Judge,  or 
in  which  an  application  for  revision  can  be  preferred  under  Section 
622of  the  Code         ...  ..|  ...  ...         '  ...  19 

land  Suit. — ^^Landeuit" — Village  graveyard— Further  appeal, — The  plaintiffs 
sued,  alleging  that  56  kanals  3  marlas  of  land  had  been  reserved  as 
the  village  graveyard  from  the  foundation  of  the  village,  and  that 
the  defendants  had  brought  6  kanals  of  it  under  cultivation  two  years 
previously,  and  made  thorn  enclosures  and  taken  possession  of  certain 
portions. 

Eeld^  that  the  suit  was  not  a  land  suit,  and  that  the  suit  being 
valued  at  Rs.  150,  a  further  appeal  to  the  Chief  Court  was  not  com- 
petent without  a  Certificate  from  the  Divisional  Judge  under  Sec- 
tion 40,  sub-section  7  (d),  Punjab  Coui*te  Act  ...  ...  20 

„  Civil  Court — Suit  for  declaration  that  land  teas  not  suhjeet  to  partition 
— Jurisdiction, — The  plaintiff  sued  asking  for  (1)  a  declaration  that  a 
holding  (»f  52  ghumaos  6  kanals  and  19  marlas  was  not  subject  to 
partition ;  (2)  any  other  relief  that  the  Court  might  grant. 

The  lower  Courts  declined  to  entertain  the  suit  on  the  ground  that 
it  called  in  question  the  order  of  a  Revenue  Officer,  and  that  no 
question  of  title  had  been  referred  to  a  Civil  Court. 

Held,  that  in  the  absence  of  an  adjudication  by  the  Revenue  Officer 
himself  under  Section  117,  Punjab  Land  Revenue  Act,  1887,  the 
suit  was  cognizable  by  the  Civil  Courts    ...  ...  ...  ,39 

I«ire  to  withdraw. — See  Execution  of  decree. 

UmMion  Act,  ^SIT. ^Schedule  IT,  Articles  66,  67,  68,  and  8QSingle  bond.— 
The  intention  of  the  Limitation  Act  is  to  contrast  a  "  single  "  or  un- 
conditional bond  (Articles  66,  67)  with  a  bond  "  subject  to  a  condi- 
tion," (Article  68). 

A  "single"  bond  means  a  simple  bond  without  alternative  conditions, 
or  penalty  attached,—  an  absolute  engagement  in  writing  for  the  pay- 
ment of  money.  {Punjab  Record,  No.  188  of  1890,  followed)  ...  26 
n  9f  Schedule  II,  Articles  10  and  120 — Mortgage  by  conditional 
sale^Forechsure  proceedings  and  suit  for  possession ^Fre-emption,^  The 
limitation  applicable  to  a  suit  for  pre-emption  of  an  undivided  share 
in  a  joint  holding  which  doe^  not  admit  of  physical  possession  being 
taken,  and  in  which  the  purchaser  acquires  his  title  by  foreelosure 
proceedings  under  Regulation  XVII  of  1806  and  a  subsequent  suit  for 
possession,  is  six  years  under  Article  120,  Schedule  II  of  the  Limitation 
Act,  1887,  Article  10,  having  no  application  to  such  a  state  of  facta  30 
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Limitation  Act,  3877,  Schedule  II,  Article  141 — Suit  by  Hindu  or  Muhammadan 
entitl^'d  to  the  possession  of  immoveable  property  on  death  of  a  female, — 
A.  K.  on  I4tli  April  1877,  executed  and  registered  a  deed  of  gift  of 
his  immoveable  property  to  his  sister's  son,  possessioii  being  given. 

A.  K.  died  in  1882. 

A.  K.  left  a  widow  him  surviving,  who  died  in  1888  without  having, 
apparently,  ever  obtained  possession  of  her  husband's  property. 

In  May  1890,  the  collaterals  of  A.  K.  sued  for  possession  of  his 
immoveable  property. 

Held,  by  the  Full  Bench,  that  the  suit  was  within  limitation, 
being  governed  by  Article  l  il,  Schedule  II,  Limitation  Act,  1^77, 

Whatever  may  bo  the  exact  scope  of  this  Article,  it  is  clearly 
applicable  to  the  case  of  a  plaintiff  claiming  a  childless  owner's  estate 
on  the  death  of  his  widow  in  spite  of  an  alienation  made  by  the  male 
owner,  at  least  where  twelve  years  have  not  elapsed  between  the 
said  alienation  and  the  owner's  death  or  that  of  his  widow. 

[Cf.  Punjab  Record,  iSos.  10  and  116  of  1890]  ...  ...  31 

„  „  Alienation  by  Muhammadan  widow — Widow  handing  over 

property  to  her  deceased  husband* s  adopted  son — Limitation  Act,  1877, 
Articles  118  and  125. — The  plaintiffs  sued  for  a  declaration,  after  can- 
collation  of  an  adoption,  that  an  alienation  made  on  the  2nd  May 
1888  by  the  widow  of  one  K.,  who  died  fourteen  years  ago,  leavin*? 
a  widow  and  daughters,  would  not  affect  their  (the  daughters')  rights 
after  the  widow's  death. 

The  suit  was  purely  a  declaratory  one,  the  widow  being  still 
alive,  and  admittedly  entitled  to  give  possession  during  her  lifetime 
to  whom  she  pleased. 

Held,  that  the  suit  must  be  taken  to  be  in  substance  the  one 
rererred  to  in  Article  118,  Schedule  II,  Limitation  Act,  1877,  and 
not  that  contemplated  by  Article  125,  and  was  therefore  barred  by 
time. 

There  was,  in  fact,  no  alienation  by  the  widow,  in  the  true  sense 
of  the  term,  to  which  the  plaintiffs  could  or  need  take  exception. 
What  the  widow  purported  to  do  in  1888  was  to  hand  over  to  K.  s  • 
rightful  heir  and  adopted  son,  the  property  to  which  he  should  have 
been  recorded  the  successor  on  K.'s  death     ...  ...  ...  45 

„  Schedule  II,  Article  lOS— Dower — Demand  and  refusal, 

"  nature  of. — The  demand  and  refusal  to  pay  dower  must  be  made  in  clear 
and  unambiguous  language,  otherwise  Article  103,  Schedule  II  of  the 
Limitation  Act,  1877,  will  not  come  into  operation  (cf.  15  B.  L.  R.,  306)  63 

„  Schedule  II,  Artichs  97  and  115 — Suit  to  recover  amount 

'  paid  out  of  Court  in  execution  of  decree. ^The  defendant,  K.  L.,  obtained 
a  decree  against  plaintiff  for  Rs.  2,347  and  employed  the  other  de- 
fendant, K.  R.,  to  execute  the  decree  as  his  agent  under  a  formal 
power  of  attorney. 

The  plaintiff  in  the  present  suit  alleged  a  payment  of  Rs.  900  ia 
cash  to  the  agent  on  3rd  February  1885. 
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On  2nd  November  1887,  execation  of  the  decree  was  sued  out 
without  credit  being  given  for  the  Rs.  900,  and  on  28th  February 
1888  K.  L.  denied  the  receipt  of  the  money  through  his  agent  and 
declined  to  give  credit  for  the  amount. 

On  22nd  April  1889,  the  plaintiff  (in  the  present  suit)  sued  to 
recover  the  Rs.  900  alleged  to  have  been  paid. 

H^ld,  that  the  suit  would  lie  and  w^  governed  either  by  Article 
97  or  115,  Schedule  II  of  the  Indian  Limitation  Act,  1877,  and  was 
within  time  ...  ...  ...  ...  ...  79 

Imitation  Act,  — Section  23 — Suit  for  custody  of  wife — Third  person  har- 
louring  wife— Continuing  wrong, — A  third  person  who  harbours  a 
runaway  wife  is  guilty  of  a  continuing  wrong,  and  under  the  operation 
of  Section  23,  Indian  Limitation  Act,  1877,  a  fresh  period  of  limita- 
tion begins  to  run  at  every  moment  of  time  during  which  the  wrong 
continues,  the  section  being  more  comprehensive  in  this  respect 
than  the  corresponding  provision  of  the  Act  of  1871. 

The  limitation  applicable  to  a  suit  by  a  husband  for  the  custody 
of  his  wife  is  to  be  found  in  Articles  Sis,  35,  Schedule  II,  Limitation 
Act,  1877. 

Pt*tya6  Beeord,  No.  60  of  1879  (F.  B.),  followed         ...  ...  80 

n        ,»  Abandonment  of  land — Extinguishment   of  proprietary 

rights. — Held,  by  the  Full  Bench,  that  an  owner  of  land  who  has 
abandoned  it  within  twelve  years  previously  to  the  institntion  by  him 
of  a  suit  for  possession  thereof,  does  not  by  such  mere  act  of  abandon- 
ment lose  his  proprietary  rights.  His  title  will  prevail,  provided 
that  it  has  not  been  extinguished  by  the  operation  of  the  law  of 
limitation...  ...  ...  ...  ...  ...  85 

n         „  Schedule  II,  Article  142— Suit  for  possession  of  land — 

Vrevions  disposiession — Abandonment. — The  plaintiff  sued  on  6th  No- 
vember 1890  for  possession  of  certain  land  in  Palwal  in  the  Gurgaon 
District,  alleging  it  to  be  the  ancestral  property  of  his  father,  who 
had  left  Palwal  some  time  before  the  year  1854,  and  died  in  1880, 
in  a  village  in  the  Ilaka  of  Jhansi,  without  having  returned  to 
Palwal. 

Beld,  that  the  suit  was  barred  by  limitation.  The  Article  of  the 
Limitation  Act,  1877,  applicable  was  Article  142  under  which  the 
deceased  owner,  or  any  one  claiming  under  him,  had  twelve  years 
within  which  to  sue  for  possession,  to  be  reckoned  from  the  date  upon 
which  the  said  owner  discontinued  possession,  fle  had  discontinued 
possession  in  1844  and  left  Palwal  for  good. 

The  Privy  Council  decision  reported  as  I.  L.  R.,  17  Calc,  137 
[r.  c.  Punjab  Reco7d,  No.  23  of  1890]  referred  to  and  followed       ...  109 

n         „  Articles  141  and  144 — Suit  by  I'eversioner  to  contest  aliena- 

tion by  Hindu  widow,  made  when  in  possession  of  her  deceased  husband^s 
j^operty. — When  a  Hindu  widow  has  been  in  possession  of  her 
deceased  husband's  immoveable  property  on  the  usual  widow's  estate, 
the  Article  governing  a  suit  by  a  reversioner  suing  after  the  widow's 
death  to  contest  an  alienation  made  by  her  as  being  without  neces- 
sity, is  Article  141  and  not  Article  144,  Schedule  II,  Limitation 
Act,  1877 ...  ...  ...  ...  ...  ...  110 
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Limitation  Act^  1877. — Mortgage-^Morlgagee  in  'possession — Farm  of  land  ly 
Oolleetor  for  non-payment  of  revenue — Suit  by  assignee  of  monrtgagee  for 
2>ossession,  on  expiry  of  term  of  farm. — A  mortgagee  of  two*thirda  of 
oertain  lands  obtained  possession  under  his  moi^gage. 

The  proprietors  having  made  defanlt  in  payment  of  the  land 
revenue  on  the  other  share  of  the  land,  and  the  mortgagee  also  refusing 
to  pay  the  said  revenue,  the  land  was  farmed  by  the  Collector  under 
the  revenue  law  to  H.  S.  for  a  term  of  ten  years.  The  farm  continued 
from  1875  to  1885,  when  the  representative  of  the  mortgagors  obtained 
possession. 

On  1 7th  August  1889,  the  assignee  of  the  mortgagee  sued  for 
possession  under  the  mortgage. 

Held,  that  the  plaintift's  suit  was  barred  by  limitation  under  Article 
142,  Schedule  II,  Limitation  Act,  1877,  and  that  H.  S.  was  not  in 
possession  on  behalf  of  the  mortgagee  but  on  his  own  account         ...  121 

19  Schedule  11,  Article  179 — Decree  made  on  a  compromise 

that  after  expiration  of  fifteen  years  plaintiff  would  he  entitled  to  possession. 
— A  decree  was  tnade  in  a  suit  in  accordance  with  a  compromise 
between  the  parties  :  the  defendants  were  to  remain  in  possession  of 
the  land  in  suit  for  fifteen  years  as  mortgagees  in  lieu  of  their  expendi- 
tui*e  and  losses  during  the  plaintiff's  absence,  and  on  the  expiration  of 
the  fifteen  years  the  plaintifi  was  to  obtain  possession. 

On  the  expiry  of  the  fifteen  years,  the  plaintiff  applied  for  execution 
of  decree  asking  for  possession  of  the  land. 

Held,  that  the  application  for  execution  was  governed  by  Article 
179,  Schedule  II,  Limitation  Act,  1877,  aud  was  barred,  the  time 
beginning  to  run  from  the  date  of  the  decree. 

Punjab  Record,  No.  43  of  1878  (F.  B.),  referred  to  and  followed  ...  126 
n  »,  Article  44,  Schedule  II—-Ouardian  and  ward— Suit  by 

minor  on  attaining  majority  to  set  aside  a  sale  by  person  purporting  to 
act  as  guardian. — Article  44,  Schedule  JI,  Limitation  Act,  1877,  held 
inapplicable  to  a  suit  by  a  minor  after  attaining  his  majority  for 
ossession  of  immoveable  property  conveyed  away  during  his  minority 
y  a  person  purporting  to  act  as  his  guardian,  where  it  appeared 
that  such  person  was  not  really  the  minor's  guardian,  in  fact  or  in 
law  ...  ...  ...  ...  ...  ...  135 

„  Schedule  II,  Article  142 — Alienation  by  deceased  sonless 

proprietor — Discontinuance  of  possession — Date  on  which  cause  of  action 
arises.^In  a  suit  brought  in  1890  by  the  plaintiffs  for  their  share  by 
inheritance  in  the  estate  of  K.,  a  childless  proprietor,  who  died  2^ 
years  before  suit,  it  appeared  that  in  1874  K.  had  transferred  his 
rights  in  the  disputed  land  to  defendant's  father,  and  given  him 
possession,  which  had  continued  with  defendants  and  their  father  up 
to  the  time  of  suit. 

Held,  that  the  claim  was  barred  by  limitation  under  Article  142  of 
the  2nd  Schedule  of  the  Limitation  Act,  as  K.,  from  whom  plaintiffs 
derived  their  right  to  sue,  had  discontinued  possession  in  1874,  and 
more  than  twelve  years  had  elapsed  between  that  date  and  the 
filing  of  the  present  suit. 

Punjab  Record,  No.  48  of  1885,  and  Nos.  10  and  116  of  1890,  referred 
to  .„  141 
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UmUaitm  Atty  IST?. -Schedule  IT,  Article  118— Sut*  to  declare  an  adoption 
invalid  or  as  having  never  in  fact  taken  place. — Semhle. — The  "  alleged 
adoption  "  mentioned  in  Schedule  IT,  Article  118,  Limitation  Act, 
1677,  mnst  be  a  transaction  by  a  person  yrith  some  iuherent  right  to 
adopt,  and  which  is  either  denied  as  a  fact  by  the  plaintiff  or  challenged 
as  being  invalid  npon  some  ground  of  law  or  custom,  which  does  not 
go  the  length  of  asserting  that  the  adoption,  as  an  adoption,  is  wholly 
impossible  ...  ...  •••  144 

Mtifldar.— Death  of  mafidar — Resumption  of  majl — Settlement  made  ioith  heir  or 
majidar — Bight  of  heir  to  retain  possession  against  the  owners, — In  a 
reference  under  Section  617,  Civil  Procedure  Code,  the  Divisional 
Judge  stated  the  point  referred  (with  a  full  explanation)  as  follows  : — 

*•  When  a  mafidar,  not  being  an  owner  of  land,  has  during  the  con- 
tinuance of  his  maji  grant  a  right  (otherwise  than  as  tenant)  to  retain 
possession  of  the  mafi  land  against  the  owners  and  such  mafidar  has 
died  and  the  mafi  has  been  resumed,  but  the  nettlement  has  been 
made  with  an  heir  of  the  mafidar,  has  such  heir  the  right  (otherwise 
than  as  tenant)  to  retain  possession  against  the  owners  "  ? 

Held,  that  the  answer  to  the  question,  whether  the  heir  is  entitled 
to  retain  possession  against  the  (original)  owners  after  he  has  been 
settled  with,  depends  entirely  on  the  terms  of  the  original  grant  to 
him  by  the  owners  and  is  unaffected  by  settlement  operations  108 

Makmd.^See  Religious  Institution. 

M(UnienQnce, — Custom — Unmarried  daughter Maintenance  out  of  or  succession  to 
deceased  father'' s  estate— Bindu  Jats,  Lndhiana  District. — Found,  that 
among  Hindu  Jats  of  the  Lndhiana  District,  custom  recognises  the 
right  of  the  unmarried  daughters  to  be  maintained  out  of  the  estate 
of  the  deceased  father,  and  even  in  some  cases  a  right  to  possession  of 
the  estate  until  marriage  ...  ...  ...  ...  50 

Marriage  brocage, — Indian  Contract  Act,  1872 — Marriage  brocage  contract — Void 
agreemeni-^Ouarantee, — S.  betrothed  his  minor  daughter  to  the 
plaintiff's  son,  who  was  also  a  minor,  and  N.  the  brother-in-law  of  S. 
entered  into  an  agreement  with  the  plaintifTs  father  by  which  he 
guaranteed  that  S.  should  celebrate  a  marriage  between  the  boy  and 
girl  after  the  expiration  of  five  and  before  the  expiration  of  eight 
years.  S.  married  his  daughter  elsewhere  and  the  plaintiff  sued  N. 
for  damages. 

The  plaintiff's  father  D.  betrothed  his  marriageable  daughter  to  N. 
receiving  Rs.  1,200  from  him  :  the  marriage  took  place  shortly  after 
the  betrothal.  S.  agreed  f  o  give  his  infant  daughter  to  the  plaintiff's 
son,  and  N.  guaranteed  the  performance  of  S.'s  undertaking. 

The  Divisional  J udge  held  the  agreement  to  be  a  contract  of  guarantee. 

Held^  that  there  was  no  enforceable  agreement  of  guarantee :  the 
agreement  was  entirely  for  the  benefit  and  satisfaction  of  N.  himself 
and  his  promise  was  nudutn  pactum.  He  could  in  fact  do  nothing 
more  than  endeavour  to  induce  S.  to  marry  his  daughter  to  the 
plaintiff's^son  and  if  the  parties  contemplated  that  he  should  purchase 
S/s  consent,  such  an  undertaking  on  his  part  would  be  void  according 


Digitized  by 


Google 


tvntt 


IKDEX  TO  CIVIL  JUDGMEOTS. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  " Record" 


40 


No, 

to  the  view  expressed  in  the  Full  Bench  decision  reported  as  Punjab 
i^ccofd,  No.  128  of  1889  ...  ...  ...  ...  112 

Mentals. — See  Village  menials. 

Mesne  Profits, — Punjab  Courts  Act,  Section  .39  (b)  and  (c) — Value  of  guit—^fesne 
profits — Course  of  appeal. — The  plaintiffs  sued  for  mesne  profits  alleged 
to  have  been  realised  by  a  Receiver.  The  plaintiffs,  for  the  parposes 
of  Section  50,  Civil  Procedure  Code,  valued  the  relief  sought,  ap- 
proximately, at  Rs.  2,000.  They  were  decreed  Rs.  3,405-15-6,  and 
they  appealed  for  Rs.  1,946  more.  The  defendants  also  appealed 
against  the  whole  decree. 

Held,  that  the  appeal  from  the  District  Judge's  decree  lay  to  the 
Divisional  Court  and  not  to  the  Chief  Court. 

Punjab  Record,  No.  63  of  1891,  referred  to  ... 

Minor, — Guardian  and  ward — Lease  of  ward's  property  to  guardian — Introduction 
of  outsider  into  management  of  ancestral  holding. — The  District  Judge 
appointed  L.  S.,  a  connection  by  marriage,  guardian  of  the  property 
and  person  of  a  minor,  on  the  groand,  apparently,  that  he  was  willing 
to  take  the  minor's  land  on  a  lease  of  Rs.  1-3-0  per  ghumao  instead 
of  Re.  1-0-0  offered  by  K.  S.,  the  minor's  grand-uncle. 

HeH,  that  the  appointment  must  be  cancelled.  Not  only  is  a  lease  to 
a  guardian  of  his  ward's  land  most  objectionable,  but  also  the  effect  of 
the  District  Judge's  order  would  be  to  transfer  the  control  of  a  large 
share  in  an  ancestral  holding  from  the  family  of  the  co-sharers  to  the 
family  of  another  tribe,  i.  e.,  to  the  husband  of  the  father's  sister. 
Such  an  order  would  only  be  justified  if  it  were  clearly  proved  that 
the  members  of  the  minor's  own  family  were  unfit  to  be  his  guardian. 

„       Begulation  XVII  of  ISOQ-- Application  to  foreclose — Minor — Notice  how 
to  be  served, — Held,  that  the  presentation  of  a  written  petition  under 
Section  8,  Regulation  XVII  of  1806,  by  a  person  acting  under  a 
general  power  of  attorney  from  the  holder  of  a  deed  of  mortgage,  was 
a  valid  one. 

Held,  further,  that  the  copy  of  the  application  and  par wana  referred 
to  in  the  section  in  question  were  sufficiently  served  on  a  minor 
mortgagee,  for  whom  no  guardian  had  been  appointed  under  the  Act, 
by  service  on  his  brother  with  whom  he  lived. 

2  N.  W.  P.  Reps.,  444,  followed  ...  ...  ...  94 

Indian  Limitation  Act,  1877,  Article  44,  Schedule  II^Guardian  and 
ward — Suit  by  minor  on  attaining  majority  to  set  aside  a  sale  by  person 
purporting  to  act  as  guardian, — Article  44,  Schedule  II,  Limitation 
Act,  1877,  held  inapplicable  to  a  suit  by  a  minor  after  attaining 
liis  nrnjority  for  possession  of  immoveable  property  conveyed  away 
during  his  minority  by  a  person  purporting  to  act  as  his  guardian, 
where  it  appeared  that  such  person  was  not  really  the  minor's 
guardian,  in  fact  or  in  law 

Miejinnder. — Oivil  Procedure  Code,  Chapter  III — Misjoinder — Trespass— Separate 
and  independent  acts  o/dc/etwian^tf.— Seventeen  of  the  village  proprietors 
sued   thirty-six   persons— co-sharers   and    non-proprietors^-for  a 
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declaration  that  the  defendants  were  not  entitled  to  enclose  certain 
lands  of  the  village  or  to  erect  buildings  thereon,  and  also  praying  for 
the  demolition  of  the  buildings  so  erected  and  restoration  of  the  land 
to  its  original  condition. 

The  building  by  each  defendant  was  his  separate  and  independent 
act. 

Held^  on  further  appeal  (the  objection  was  taken  in  the  Court  of 
first  instance)  that  the  suit  was  bad  for  misjoinder. 

[Cf.  I.  L.  R.,  14  Calc,  435.]  ...  •..  ...  ...  127 

Mortgage, — See  Occupancy  Tenant. 

„  Mortgage  deed — Interest — Rights  of  mortgagee — Oharge  upon  mortgaged 
property, — Where  there  is  a  clear  agreement  that  a  mortgagor  will  pay 
interest  year  by  year  and  that  he  will  not  be  entitled  to  redeem 
without  paying  the  whole  amount  of  the  principal  and  interest  due  by 
him,  such  principal  and  interest  form  a  charge  upon  the  mortgaged 
property  to  which  effect  must  be  given. 

Punjab  Record,  No.  57  of  1888,  and  No.  8  of  1890,  referred  to  and 
explained. 

I.  L.  R.,  19  Calc,  19,  referred  to  ,  ...  ...  ...  28 

„       Redemption  of  mortgage — Indivisible  transaction— -One  co-sharer  cannot 
redeem  his  share. — In  the  absence  of  a  special  contract  to  the  contrary, 
a  mortgage  is  one  indivisible  transaction,  and  must  be  redeemed  as  a 
-  whole  or  not  at  all.    A  co-sharer  cannot  sue  to  redeem  bis  own  share 
only         ...  ...  ...  ...  ...  42 

Regulation  XVII  of  1806 — Service  of  notice — Service  on  each  mortgagor, 
—To  establish  a  sufficient  compliance  with  the  provisions  of  Regulation 
XVn  of  1806,  it  is  necessary  that,  if  there  be  more  than  one  mort- 
gagor, each  mortgagor  should  be  served  with  a  copy  of  the  mortgagee's 
petition  to  foreclose,  service  upon  one  of  the  mortgagor's  alone  being 
inadequate...  ...  ...  •*.  SI 

„  Suit  by  mortgagee  for  possession — Suits  Valuation  Act^  1887 — Value  for 
purposes  of  jurisdiction. — A  suit  by  a  mortgagee  seeking  to  recover 
possession  of  land  under  his  mortgage  is  a  suit  falling  within  the  rules 
made  under  the  Suits  Valuation  Act,  1887,  which  provide  that  in  suits 
for  possession  of  land  under  clause  5,  Section  7,  Court  Fees  Act,  1870, 
the  value  of  the  suit  for  purposes  of  jurisdiction  is  thirty  times  the 
land  revenue. 

The  ruling  in  Punjab  Record,  No.  1  of  1887,  that  in  a  suit  by  a 
mortgagee  for  possession,  the  subject  matter  was  not  the  land  it«elf 
but  the  mortgagee's  interest  therein  under  the  mortgage,  must  bo 
deemed  to  be  superseded  by  the  passing  of  the  Suits  Valuation  Act 
and  the  rules  made  thereunder    ...  ...  ...  56 

„  Mortgage — Absence  of  covenant  to  pay  interest  after  due  date — Allowance 
of,  by  way  of  damages — Charge. — A  deed  of  mortgage  contained  no 
covenant  for  payment  of  interest  post  diem. 

Held,  that  interest  could  notwithstanding  be  allowed  by  way  of 
damages— in  so  far  as  such  damages  were  withih  limitation  (six  years) 
—and  be  declared  a  charge  upon  the  mortgaged  property  ...  73 
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Mortgage. — Regulation  XVIIoflSQQ — Application  to  foreclose — Minor  "Notice  how 
to  be  served. — Held,  that  the  presentation  of  a  written  petition  under 
Section  8,  Regulation  XVII  of  1806,  by  a  person  acting  under  a  general 
power  of  attorney  from  the  holder  of  a  deed  of  mortgage,  was  a  valid 
one. 

Heldf  further,  that  the  copy  of  the  application  and  parwana  referred 
to  in  the  section  in  question  were  sufficiently  served  on  a  minor  mort- 
gagee, for  whom  no  guardian- had  been  appointed  under  the  Act,  by 
service  on  his  brother  with  whom  he  lived. 

2  N.  W.  P.  Reps.,  444,  followed  ...  ...  ...  94 

„  Jurisdiction — Hetision — liefusol  of  District  Judge  to  issue  a  notice 
under  Regulation  X  VII  of  1806. — The  District  Judge  refused  to  issue 
a  notice  under  Regulation  XVII  of  1806,  holding  that  the  mortgage 
deed  propounded  was  not  a  mortgage  by  conditional  sale  and  therefore 
not  within  the  scope  of  the  Regulation. 

The  plaintiff  applied  for  revision. 

Held,  overruling  the  District  Judge  as  to  the  nature  and  construction 
of  the  document,  that  his  order  was  under  the  circumstances  open  to 
revision. 

I.  L.  R.,  3  All.,  576,  referred.to  and  followed  ...  ...  119 

Muhammadan  Law. — Fresumpti<fn  of  death — Rule  of  Muhammadan  law  superseded 
by  Evidence  Act. — The  rule  of  Muhammadan  law  which  refuses  to 
presume  a  person  dead  until  ninety  years  from  the  date  of  his  birth, 
is  a  rule  of  evidence,  and  not  of  substantive  law,  and  is  superseded  in 
all  cases  in  which  the  question  of  the  presumption  whether  a  man  is 
alive  or  dead,  arises  under  Section  108,  Indian  Evidence  Act  (c/.  also 
Section  2  of  the  Act)  ...  ...  ...  ...  ...  42 

„  „  Alienation  by  Muhammadan  widow — Widow  handing  over 

property  to  her  derensed  husband^s  adopted  son — Limitation  Act,  1877, 
Articles  118  and  125. — The  plaintiffs  sued  for  a  declaration,  atfeer 
cancellation  of  an  adoption,  that  an  alienation  made  on  the  2nd  May 
1883  by  the  widow  of  one  K.  who  died  fourteen  years  ago,  leaving  a 
widow  and  daughters,  would  not  afreet  their  (the  daughters')  rights 
after  the  widow's  death. 

The  suit  was  purely  a  declaratory  one,  the  widow  being  still  alive, 
and  admittedly  entitled  to  give  possession  during  her  lifetime  to  whom 
she  pleased. 

Held,  that  the  suit  must  be  taken  to  be  in  substance  the  one  referred 
to  in  Article  118,  Schedule  II,  Limitation  Act,  1877,  and  not  that 
contemplated  by  Article  125,  and  was,  therefore,  barred  by  time. 

There  was,  in  fact,  no  alienation  by  the  widow,  in  the  true  sense  of 
the  term,  to  which  the  plaintiffs  could  or  need  take  exception.  What 
the  widow  purported  to  do  in  1883  was  to  hand  over  to  K.'s  rightful 
heir,  and  adopted  son,  the  property  to  which  he  should  have  been 
i-ccorded  the  successor  on  K.'s  death  ...  ...  ...  45 

„  „  Custom — Succession  ^Prostitutes  of  Lahore — Muhammadan 

law. — Found,  in  a  suit  the  parties  to  which  were  professed  prostitutes 
residing  at  Lahore,  that  no  special  custom  was  proved  regulating  the 
succession  to  the  property  of  a  collateral,  and  that,  therefore,  Muham- 
madan law  must  be  applied        ...  ...  ...  ...  62 
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Municipal  Oommittee, — Nuisance — Public  latrine — Injunction — Act  XIII  of  1884, 
Section  68  (2)  (a) — Statutoiy  authority  of  Municipal  Committee — Powers 
and  duties  of  Committee, —  In  answer  to  a  suit  brought  against  the 
Municipal  Cpmtnittee  of  Delhi  for  an  injunction  to  prevent,  on  the 
ground  of  nuisance,  the  use  of  a  public  latrine  recently  erected  by  the 
Committee,  it  was  pleaded  that  the  defendants  were  acting  under 
statutory  authority  and  that  the  alleged  nuisance  (if  any)  being  a 
necessary  consequence  of  the  use  of  the  powers  and  duties  imposed  on 
the  Committee  by  the  Legislature,  could  not  be  restrained  by  injunc- 
tion. 

HeU,  that  the  power  claimed  by  the  Committee  under  Section  68, 
sub-section  (2)  (a)  of  the  Punjab  Municipal  Act,  1884,  did  not  exist : 
that  that  enactment  contained  no  express  authorization  t'6  the  defen- 
dant to  construct  public  latrines.  The  section  merely  rendered  it 
lawful  for  the  Committee  to  apply  their  funds  towards  payment,  inter 
atia^  of  the  charges  and  expenses  incidental  to  the  construction, 
maintenance,  improvement,  cleansing  and  l  epair  of  latrines  :  it  implied 
a  disci'etionary  power  to  construct  public  necessaries,  but  it  conferred 
no  compulsory  power  to  acquire  land  for  the  purpose  of  erecting  such 
buildings  thereon  in  any  specific  locality  or  at  any  place  which  might 
be  deemed  suitable  by  the  Committee. 

Punjab  Record,  No."  106  of  J 888  (Lahore  slaughter-house  case) 
referred  to  and  followed  ...  ...  ...  ...  103 

N. 

Nuisance — Public  Latrine, — See  Municipal  Committee. 

0. 

Occupancy  tenant, — Tenancy  Ant,  \SS7 "Unauthorised  alienation  by  occupancy  te- 
nant ^Tenant's  right  to  recover  possession  from  landlord,  ^Yfh&n  an  occu- 
pancy tenant  has  madean  unauthorised  alienation  of  his  holding  including 
the  giving  of  possession  to  the  alienee,  and  the  landlord  has  sued 
successfully  to  have  the  alienation  declared  void  and  to  recover  posses- 
sion from  the  alienee,  it  is  not  a  good  answ^er  to  a  suit  by  the  alienor 
against  the  landlord  to  obtain  re-entry  on  his  holding,  that  the  plaintiff 
is  not  able  to  show  that  he  is  no  longer  bound  by  the  contract,  either 
because  the  alienee  has  taken  back  his  money,  or  because  the  contract 
has  been  put  an  end  to  in  some  other  way. 

Punjab  Record,  No.  74  of  1884,  decided  with  reference  to  the  provi- 
sions of  the  Tenancy  Act,  1868,  not  followed     ...  ...  17 

„  P^'e-emption — Transferable  rights  of  occupancy — Section  10,  Punjab 

Laws  Act — Right  created  by  Statute  or  Contract — Perpetual  lecue  whether 
tantamount  to  sale, — The  provision  of  Section  10,  Punjab  Laws  Act, 
1872,  (as  amended),  that  the  right  of  pre-emption  shall  primd  facie  be 
presumed  to  exist  in  all  village  communities  and  to  extend  to  all 
transferable  rights  of  occupancy  affecting  such  lands,  applies  not  only 
to  sales  by  occupancy  tenants,  but  is  also  applicable  to  transactions 
under  which  proprietors  create  a  right  of  occupancy  in  another  for  a 
consideration. 

A  right  of  occupancy  may  be  transferable  within  the  meaning  of 
Section  10,  Punjab  Laws  Act,  1872,  (as  amended),  either  because  a 
power  to  transfer  is  given  by  the  Tenancy  Act,  or  because  there  10  an 
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agreement  between  the  landlord  and  tenant  excluding  the  operation 
of  such  of  the  provisions  of  the  Act  as  would  otherwise  prevent  aliena- 
tion. In  the  present  case,  the  right  of  occupancy  being  created  hy 
contract  would,  ordinarily,  and  in  the  absence  of  express  agreement, 
be  non-transferable ;  but  in  conferring  the  right,  the  landlord  had  ex- 
pressly granted  full  power  of  alienation  and  had  thus  created  or  sold 
a  transferable  right. 

Semhle. — A  perpetual  lease  does  not  give  rise  to  a  right  of  pre-emp- 
tion merely  on  the  ground  that  it  is  tantamount  to  a  sale  (I.  L.  R:,  15 
Calc,  184,  referred  to)...  ...  ...  ...  ...  43 

Occupancy  tenant, — Jurisdiction  of  Civil  Court — Mortgage  by  occupancy  tenant  — 
Mortgagee  to  receive  half  net  profits  without  possession — Punjab  Tenancy 
Act,  i887.  Section  77  (A;).— The  defendant,  a  tenant  with  rights  of 
occupancy,  mortgaged  his  land  to  the  plaintiff  on  the  understanding 
that  the  mortgagor  should  retain  possession  and  the  mortgagee  receive 
half  the  net  profits  of  the  tenancy. 

The  defendant  withheld  from  the  plaintiff  his  share  of  the  profits  ; 
hence  the  present  suit. 

Held,  that  the  suit  was  cognizable  by  the  Civil  Court,  the  plaintiff 
and  defendant  not  being  co-sharers  "  in  an  estate  or  holding,**  and 
clause  (A),  sub-section  (3),  Section  77,  Punjab  Tenancy  Act,  1887, 
being  therefore  inapplicable        ...  ...  ...  ...  70 

Offerings  ;  suit  for  share  of. — tiee  Small  Cause. 

p. 

Partition^ Hindu  law  ^Joint  uniiclded  family — Survivorship — Principles  govern 
fling  question  tchethtr  a  paitition  has  taken  place, — Plaintiff  sued  to 
recover  the  amount  of  principal  and  interest  alleged  to  be  due  on  a 
bond  executed  by  K.  S.,  deceased,  wlio  died  in  1884,  leaving  a  widow 
and  two  brothers,  all  three  being  made  defendants  in  the  suit. 

The  first  Court  decreed  the  claim  against  the  two  brothers  only  to 
the  extent  of  the  principal  sum  named  in  the  bond,  together  with 
simple  interest. 

The  two  brothers  appealed  to  the  Chief  Court  contending  that  they 
and  the  deceased  formed  a  joint  Hindu  family,  and  that  they  consequent- 
ly took  the  whole  of  the  joint  property  by  survivorship,  and  were 
therefore  not  liable  for  the  present  dt;bt  of  the  deceased. 

.  Held,  after  enquiry  upon  remand,  that  the  previous  litigation  which 
had  taken  place  between  tlie  parties  effected  such  a  separation  of  in- 
terests as  to  have  destroyed  the  jointness  of  the  estate  according  to 
the  principle  enunciated  by  the  Privy  Council  in  Appoviers  case  and 
other  subsequent  decisions. 

The  principles  and  authorities  governing  the  question  whether  a 
partition  can  in  any  case  be  held  to  have  taken  place,  in  fact  or  in 
law,  stated  and  discussed  ...  ...  ...  ...  2 

„  Civil  Court — Suit  far  declaration  thai  land  uas  nU  subject  topartition — 
Jurisdiction. — The  plaintiff  sued  asking  foi- (1)  a  declaration  that  a 
holding  of  52  ghamaos  6  kanals  and  19  marlas  was  not  subject  to 
partition  j  (2)  any  other  relief  that  the  Court  might  grant. 
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The  lower  Conits  declined  to  entertain  the  suit  on  the  groand 
that  it  called  in  question  the  order  of  a  Revenue  OflScor,  and  that  no 
question  of  title  had  been  referred  to  a  Civil  Court. 

Beldf  that  in  the  absence  of  an  adjudication  by  the  Revenue 
OflBcer  himself  under  Section  117,  Punjab  Land  Revenue  Act,  1887, 
the  suit  was  cognizable  by  the  Civil  Courts  ...  ...  ,„  39 

Partition — Jurisdiction  of  Civil  Court — Section  158(2)  (xvii),  Land  lievenue  Acf, 
1SS7— Allegation  of  error  in  partition  proc*»€dings. — The  plaintiffs  sued 
for  a  declaration  that  they  were  owners  of  certain  land  contained  in 
three  specified  khnsra  numbers  of  which  they  alleged  that  they  were 
in  possession  under  a  partition  made  by  the  Revenue  authorities  in 
1884 

The  final  record  of  the  partition  showed  that  the  land  fell  to  the 
defendant's  share,  but  this  it  was  alleged  was  owing  to  an  error  in 
the  preparation  of  the  final  papers. 

Held,  that  the  suit  distinctly  raised  a  question  connected  with,  or 
arising  out  of,  proceedinj^s  for  partition  within  the  meaning  of  Section 
158,  sub-section  (2)  (xvii),  Punjab  Land  Revenue  Act,  1887,  and, 
that  the  question  was  not  one  as  to  title  in  any  of  the  property  of 
which  4)artition  is  sought "  within  the  same  clause,  and  that  the 
jurisdiction  of  the  Civil  Courts  was  ousted    ...  ...  ...  88 

TUadings.— Suit  for  land  aimrded  at  partition  of  whole  cuUurahle  land  of  village — 
Parties — Duty  of  appellate  (Jourt. — The  plaintiff  sued  eleven  defendants 
for  possession  of  a  small  corner  of  gorah  land  which  had  been  awarded 
to  him  at  a  partition  of  the  whole  culturable  land  of  the  village. 

The  Court  of  first  instance  impleaded  the  whole  proprietary  body  as 
co-defendants. 

In  his  appeal  to  the  Divisional  Court,  the  plaintiff  again  made  the 
eleven  original  defendants,  respondents. 

The  Divisional  Judjoce  rejected  the  appeal  on  the  ground  {inter  alia) 
that  the  whole  of  the  proprietary  body  had  not  been  made  respon- 
dents. 

Eeld,  that  the  Divisional  Judge  was  not  justified  in  rejecting  the 
appeal  for  want  of  parties,  there  being  no  reason  why  the  principle  of 
8ection31,  Civil  Procedure  Code,  should  not  be  applied,  so  far  as 
mav  be,  by  Appellate  Courts.    Two  courses  were  open  to  the  Court : 

(1)  to  decide  the  appeal  as  between  the  parties  before  it,  leaving 
with  the  plaintiff-appellant  the  risk  of  not  having  brought 
the  other  defendants  before  the  Court  or 

(2)  to  have  used  the  power  given  it  by  Section  559,  Civil  Pro- 
cedure Code,  if  the  Court  considered  it  necessary,  and  to 
have  directed  that  the  other  defendants  be  made  respondents. 

Heldj  also,  that  the  suit  (which  was  instituted  while  the  Punjab 
Lnnd  Revenue  Act,  1871,  was  in  force)  vas  not  excluded  from  the 
cognizance  of  the  Civil  Courts  by  tlio  provisions  of  that  Act  .„  5 

„  Par  deli clum—  Party  estopped  frt.m  pUading  his  own  fraud. — The 
plaintiff  sued  for  possession  of  half  a  house  which  he  alleged  was  the 
joint  property  of  himself  and  the  defendant :  the  latter  relied  upon  a 
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registered  deed  of  sale  to  bim  from  the  plaintiff,  purporting  to  sell  his 
(plaintiff^s)  interest  in  the  house.  The  plaintiff  replied  that  this  was 
a  fictitious  transaction  entered  into  in  fraud  of  his  creditors. 

Heldy  that  the  plaintiff  was  precluded  by  the  rule  of  'par  delictum 
from  relying  on  such  an  allegation  ...  ...  ...  38 

TUadingi. — Juritdiction — Small  Cause  Court  -Withdrawal  of  suit  pending  iw,  and 
determined  hy  District  Judge — Objection  as  to  jurisdiction. — In  a  suit 
heard  and  determined  by  a  competent  Court  the  parties  having  with- 
out objection  joined  issue  and  gone  to  ti*ial  upon  the  merits,  cannot 
subsequently  dispute  the  jurisdiction  of  the  Court  on  the  ground  of 
irregularities  in  the  initial  proceedings,  which  if  objected  to  at  the 
time,  would  have  led  to  the  dismissal  of  the  suit. 

Ledgard  v.  Bull,  I.  L.  R.,  9  All,  191,  (Privy  Council  Case)  referred 
to  and  followed  ...  ...  ...  .;.  ,„  118 

rre-epiption. — Punjab  Laws  Act,  Section  12,  clause  (d) — Construction — Suits  by 
landowners  of  patti  severally, — When  suits  for  pre-emption  have  been 
filed  at  different  times  by  persons  equally  entitled  to  pre-emption  under 
clause  {d)t  Section  12,  Punjab  Laws  Act,  but  no  decree  has  been  ob- 
tained by  any  claimant  before  the  later  suit  has  been  instituted,  the 
general  rule  applicable  is,  not  that  the  plaintiff  who  first  succeeds  in 
obtaining  a  decree  will  be  entitled  to  retain  the  whole  of  th^  property, 
but  that  in  the  absence  at  least  of  some  special  bar,  each  claimant 
will  be  entitled  to  a  decree  for  a  proportionate  share  of  the  property 
on  payment  of  a  proportionate  share  of  the  purchase  money  ...  29 

„  Limitation  Act^  1877,  Schedule  II,  Articles  10  and  l20''Mortgage 

by  conditional  sale — Foreclosure  proceedings  and  suit  for  possession — 
pre-emption, — The  limitation  applicable  to  a  suit  for  pre-emption  of  an 
undivided  share  in  a  joint  holding  which  does  not  admit  of  physical 
possession  being  taken,  and  in  which  the  purchaser  acquires  his  title 
by  foreclosure  proceedings  under  Regulation  XVII  of  1806  and  a  sub- 
sequent suit  for  possession,  is  six  year,  under  Article  120,  Schedule  II 
of  the  Limitation  Act,  1877,  Article  10  having  no  application  to  such 
a  state  of  facts  ...  ...  ...  ...  ...  3( 

,,.  Transferable  rights  of  occupancy — Section  10,  Punjab  Laws  Act — 

Right  created  by  Statute  or  Contract — Perpetual  lease^  whether  tantamount 
to  sale. — The  provision  of  Section  10,  Punjab  L'lws  Act,  1872  (as 
amended),  that  the  nght  of  pre-emption  shaM  prima  facie  be  presumed 
to  exist  in  all  village  communities  and  to  extend  to  all  transferable 
rights  of  occupancy  affecting  such  lands,  a])plies  not  only  to  sales 
by  occupancy  tenants,  but  is  also  applicable  to  transactions  under  which 
proprietors  create  a  right  of  occupancy  in  another  for  a  consideration. 

A  right  of  occupancy  may  be  transferable  within  the  meaning  of 
Section  10,  Punjab  Laws  Act,  1872  (as  amended),  either  because  a 
power  to  transfer  is  given  by  the  Tenancy  Act,  or  because  there  is  an 
agreement  between  the  landlord  and  tenant  excluding  the  operation  of 
such  of  the  provisions  of  the  Act  as  would  otherwise  prevent  alienation. 
In  the  present  case,  the  right  of  occupancy  being  created  by  contract 
would  ordinarily,  and  in  the  absence  of  express  agreement,  be  non- 
transferable ;  but  in  conferring  the  right,  the  landlord  had  expressly  J 
granted  full  power  of  alienation  and  had  thus  created  or  sold  a  trans-  i 
ferable  right. 
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Semhle. — A  perpetnal  lease  does  not  give  rise  to  a  right  of  pre- 
emption merelj  on  the  groand  that  it  is  tantamount  to  a  sale  (I.  L.  B., 
15  Calc,  184,  referred  to)  ...  ...  „.  43 

Pn-empHon. — Agreement  regulating  rights  of  pre-emption — Not  authorised  by  Punjab 
Laws  Act — Land-owner  in  dheri  or  sub-division  of  patti, — An  agreement 
recorded  in  the  Wajib-ul-arz  between  the  proprietors  of  a  village  as  to 
the  persons  to  whom  the  right  of  pre-emption  wonld  belong  in  fntare, 
cannot  prevail  against  the  provisions  of  Section  12,  Punjab  LaVs  Act| 
1872  (as  amended),  which  give  a  detail  of  the  persons  to  whom  the 
right  to  pre-empt  property  in  a  village  belongs,  in  the  absence  of  a 
custom  to  the  contrary.  Such  agreements  are  not  saved  by  the  sec- 
tion, and  the  law  mnst  therefore  prevail  against  them. 

Queers, — Whether  the  provisions  of  Section  12,  Punjab  Laws  Act, 
are  applicable  to  a  dheri  or  sub-division  of  a  patti  ...  ...  44 

„  Decree  for  pre-emption — Payment  of  purchase  money  in  foreign  circle 
notes  ^Punjab  Laws  Act,  Section  17  and  Civil  Procedure  Code,  Section 
214. 

A  successful  plaintiff  in  a  pre-emption  suit  paid  part  of  the  puohase 
money  in  foreign  circle  currency  notes.  The  Court  in  the  first  in- 
stance accepted  the  notes  in  payment  without  any  objection,  and  after- 
wards allowed  the  plaintiff  two  more  days  to  supply  currency  notes  of 
the  Lahore  Circle,  or  other  legal  tender,  which  order  was  complied 
with. 

Held,  that  the  order  of  the  lower  Court  was  correct.  Currency 
notes  are  money  in  the  ordinary  acceptation  of  the  term,  althongh 
they  may  be  notes  of  a  different  circle  from  that  in  which  they  are 
tendered.  The  words  •*  purchase  money  "  are  not  defined,  and  there 
is  nothing  either  in  Section  17,  Punjab  Laws  Act,  or  in  Section  214, 
Civil  Procedure  Code,  1882,  to  put  a  restricted  or  technical  meaning 
upon  them.    Punjab  Pecord,  No.  70  of  1890,  distinguished. 

Held,  also,  that  an  appeal  lay  from  the  order  in  question  under 
Section  244  (c).  Civil  Procedure  Code,  the  order  relating  to  the  exe- 
cution of  the  decree    ...    .  ...  ...  ...  57 

„  Punjab  Laws  Act,  1872— Pre-onp^wn — Compensation  for  improve- 

ments made  by  original  purchaser — Form  of  decree. — The  practice  of  the 
Court  to  award  compensation  for  improvements  to  a  vendee  who  has 
made  them  in  good  faith,  or  who  may  appear  to  be  equitably  entitled 
to  it,  followed  and  affirmed. 

Punjab  Eecord,  Nos.  34  of  1875,  74  of  1875  and  38  of  1889,  referred 

to. 

Per  Bullock,  J. — The  decree  in  such  cases  should  provide  separately 
for  the  payment  of  the  pre-emption  money  and  the  payment  of  com- 
pensation, and  that  payment  of  the  former  within  the  time  fixed  in 
the  decree  should  save  the  decree  from  forfeiture,  though  the  com- 
pensation be  not  paid  (c/.  Section  214,  Civil  Procedure  Code)         .„  91 

„  Punj'ab  Laws  Act,  1872 — Pre-emption  in  villagc^Custom — Oon- 

itruction  of  administration  paper  to  effect  that  no  sale  or  mortgage  had 
ever  occurred.  —The  village  administration  paper  framed  at  first  settle- 
ment recorded  that  no  sale  or  mortgage  of  land  had  ever  occurred  in 
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the  yilldge,  and  then  prescribed  that  any  one  wishing  to  sell  or  mort- 
gage his  land  must  make  the  first  offer  of  it  to  the  shurka  shikmi  m  yak 
jaddi. 

Held,  in  claims  for  pre-emption  relying  on  this  entry,  that  neither 
the  entry,  nor  the  other  evidence,  established  that  a  custom  regulating 
pre-emptive  rights  existed  in  tlie  village,  and  that  the  claim  must  be 
disposed  of  in  accordance  with  the  provisions  of  Act  IV  of  1872 
(Punjab  Laws  Act) 

Pre»empUon. — Punjab  Laws  Act,  1872,  i^ection  11 — Pre-emption  in  $uh-division  of 
town — Muhalla  Bhogi  in  town  of  Jagraon. — Found,  that  the  right  of  pre- 
emption was  not  proved  to  exist  in  Muhalla  Bhogi  in  the  town  of 
Jagraon. 

If  a  town  be  composed  of  several  sub-divisions,  the  fact  that  the 
custom  of  pre-emption  is  found  t,o  exist  in  one  of  such  sub-divisions 
does  not  lead  per  se  to  the  presumption  that  it  exists  in  another. 

Pun/ah  Record,  No.  165  of  1888  and  No.  170  of  1889,  refei^ed  to 

„  Punjab  Laws  Act,  1872 — Pre-emption — Money  paid  into  Court  by 

iuceessful  pre-emptor  and  withdrawn  by  original  purchaser  ^Reduction  of 
price  by  Appellate  Court — Interest  on  excess  in  hands  of  original  pur- 
chaser.—A  pre-emptor  paid  into  Court  a  sum  of  money  in  satisfaction 
of  the  decree  passed  in  his  favour  which  sum  was  withdrawn  by  the 
original  purchaser. 

On  appeal,  the  pre-emptor  obtained  a  reduction  of  the  price  to  be 
paid  for  the  land.  The  original  purchaser  withdrew  from  the  Court 
the  money  allowed,  knowing  that  the  pre-emptor  asserted  that  it  was 
not  due  and  that  he  had  appealed,  the  original  purchaser  thus  enjoying 
the  use  of  the  money  for  a  long  period. 

Held,  that  under  such  circumstances  there  was  no  reason  why  tho 
defendant  (the  original  purchaser)  should  not  bo  compelled  to  pay 
interest  on  the  excess  sum  which  he  had  enjoyed  which  the  Court 
allowed  at  6  per  cent,  per  annum. 

L.  R.,  3  P.  C,  465,  and  I.  L.  R.,  7  All,  432,  referred  to 

„  ^  Punjab  Laws  Act,  \Sl'2—Pre-emption~-Bhai  nazdiki  -Co-sharers  ir 
joint  undivided  immoveable  property. — Held,  that  the  widow  of  a  doceaset 
collateral  did  not  fall  within  the  category  of  "  bhai  nazdiki,  "  wlic 
under  the  terms  of  the  Wajib-ul-arz,  were  entitled  to  pre-emption  — Cj 
Punjab  Record,  No.  196  of  1889. 

Held,  also,  that  the  land  in  suit  was  not  joint  undivided  immoveabl 
property  within  the  meaning  of  Section  12  (a),  Punjab  Laws  Ac 
1872 :  the  land  had  been  divided  so  far  as  it  was  possible  to  divide  i1 

That  the  property  was  a  portion  of  what  once  formed  a  joint  esta 
conferred  no  prior  right  of  pre-emption 

Preiumption  of  death,^See  Evidence. 

Priority  among  decree-holders. See  Execution  of  Decree. 

Probate. —  Probate  and  Administration  Act,  1881—Universal  or  residuary  legatee 
Grant  of  probate  to,  with  copy  of  the  will  annexed,  under  Section  19  of  i 
^c*.— The  testator,  a  Hindu,  left  a  will  disposing  of  his  property 
follows  :  two  items  mentioned  in  the  list  of  property  given  in  the  w: 
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to  be  dedicated  to  charitable  uses  and,  all  the  rest  of  the  property  to 
go  to  his  wife  besides  whom  I  have  no  other  heir  to  succeed  to  my 
property  provision  was  then  made  for  the  maintenance  of  an  adopted 
son  ;  and,  lastly,  two  persons  were  appointed  by  name  "  to  act  as 
sarbarahs  for  my  wife.*' 

No  executor  was  appointed  by  the  "will. 

Heldy  that  the  widow  was  not  entitled  to  probate  as  an  executrix 
appointed  by  necessary  implication  within  the  meaning  of  Section  7  of 
Act  V  of  1881,  but  to  letters  of  administration  with  the  will  annexed, 
under  Section  19  of  the  Act,  as  universal  or  residuary  legatee. 

Ueldf  also,  that  the  sarbarahs  were  not  executors  named  in  the  will 
and  that  such  was  not  the  testator's  intention. 

Held,  further,  per  Rivaz,  J.  The  District  Judge  was  correct  in 
excluding  from  the  inquiry  any  question  relating  to  the  capacity  of  the 
testator  to  dispose  of  his  property  at  all  by  will,  or  as  to  the  validity 
(by  law  or  custom)  of  any  of  the  provisions  contained  in  the  will    ...  130 

Proprietary  rights. — See  Extingaishment  of  Proprietary  Rights. 

Public  place. — See  Criminal  Procednre  Code,  1882. 

Punjab  Courts  Act,  1884. — Right  to  use  of  water  ^  Land- suit -^Punjab  Courts  Act, 
1884,  Section  3 — Appeal. — The  plaintiff  sued  to  establish  his  right  to 
the  use  of  water  of  the  Dabgana  Canal  for  irrigating  land  as  defined 
in  Section  4  of  thn  Punjab  Tenancy  Act,  1887  :  no  claim  was  made  to 
any  share  in  the  land  occupied  by  the  canal,  or  in  the  canal  as  a 
whole. 

ITeldf  (Roc,  J.,  doubting),  that  tho  suit  was  not  a  "land-suit  "  as 
defined  in  Section  3,  Punjab  Courts  Act,  1884  (as  amended)  ...  1 

„  „  Jurisdiction — Further    appeal — Land-suit — Claim  for 

share  in  an  orchard^  i.e.,  of  the  fruit  trees. — A  suit  for  possession  of  a 
half  share  in  an  orchard,  that  is,  in  the  fruit  trees,  is  not  a  "  land- 
suit"  within  the  definition  of  that  term  contained  in  Section  3,  Punjab 
Courts  Act,  1884. 

Punjab  Record,  No.  119  of  1890,  referred  to  ...  ...  15 

„  „  Land-suit" — Village  graveyard— Further   appeal, — 

The  plaintiffs  sued,  alleging  that  5G  kanals  3  marla.s  of  land  hatd  been 
reserved  as  the  village  graveyard  from  the  foondation  of  the  village, 
and  that  the  defendants  had  brought  6  kanals  of  it  under  cultivation 
two  years  previously,  and  made  thorn  enclosures  and  taken  possession 
of  certain  portions. 

Held,  that  the  suit  was  not  a  land-suit,  and  that  the  suit  being 
valued  at  Rs.  150,  a  further  appeal  to  the  Chief  Conrt  was  not  com- 
petent without  a  Certificate  from  the  Divisional  Judge  under  Section 
40,  Sub-section  1  (d),  Punjab  Courts  Act       ...  ...  ,.,  20 

„  „  Punjab'  Courts  Act,  Section  39  (b)  and  (c) — Value  of 

suit — Mesne  profits — Course  of  appeal. — The  plaintiffs  sued  for  mesne 
profits  alleged  to  have  been  realised  by  a  Receiver.  The  plaintiffs, 
for  the  purposes  of  Section  50,  Civil  Procedure  C6de,  valued  the 
relief  sought,  approximately,  at  Rs.  2,000.  They  were  decreed 
Rs.  3,405-15-6,  and  they  appealed  for  Rs.  1,946  more.  The  defen- 
dants also  appealed  against  the  whole  decree. 
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Heldf  that  the  appeal  from  the  District  Judge's  decree  lay  to  the 
Divisional  Court  and  not  to  the  Chief  Court. 

Pi»f|/a6  Becord,  No.  63  of  1891,  referred  to  ...         ....  ...  40 

Punjab  Courts  Act,  1884. — Small  cause — Suit  for  share  of  offerings  received  for  a 
specified  period. — A  suit  for  a  certain  share  of  offerings  received  at  a 
shrine  for  a  certain  period,  the'  plaintiffs  claiming  as  rightful  succes- 
sors to  the  former  incumbent,  the  defendants  being,  one,  the  Manager 
of  the  Golden  Temple,  ivho  held  the  money  in  dispute  in  safe  custody 
only,  and  the  other  defendant  a  rival  claimant,  who  set  up  a  title  as 
donee,  is  a  "  small  cause*  •..  •••  ••• 

„  ,,  Suits  Valuation  Act  ISS7— Rules  under^Suit  to  declare 

an  alienation  of  land  to  he  not  binding  after  grantor^s  death — Further 
appeal-^Value  of  suit  Bs,  1,000,  or  upwards —  Punjab  Courts  Act^  1884, 
Sectic'U  40. — The  plaintifEs  sued  for  a  declaratory  decree  that  an  aliena- 
tion by  a  childless  proprietor  would  not  affect  their  reversionary 
interests  in  the  land,  the  subject  of  the  alienation  :  the  grantor  was 
alive  and  no  consequential  relief  was  prayed  for. 

The  alienation  challenged  by  the  plaintiffs  purported  to  be  for  Bs« 
1,.300 :  the  value  of  the  land  calculated  at  30  times  the  revenue  was 
Rs.  770. 

Held,  that  no  further  appeal  to  the  Chief  Court  was  competent  in 
the  absence  of  an  application  to  the  Divisional  Judge  for  a  Certi- 
ficate under  Section  40,  sub-section  (1)  (d),  Punjab  Courts  Act,  1884, 
the  value  of  the  suit  for  purposes  of  jurisdiction  being  less  than 
Rs.  1,000,  and  both  Courts  having  concurred  in  decreeing  the  claim. 

The  suit  as  brought,  though  it  fell  within  the  description  of  claim 
mentioned  in  No.  II  of  the  Rules  issued  under  Part  II  of  the  Suits 
Valuation  Act,  was  subject  to  the  proviso  to  that  Rule,  and  as  the 
subject  of  the  alieuation  impugned  was  land  as  specified  in  Section  3 
of  the  Act,  and  was  valued  for  purposes  of  jurisdiction  at  30  times 
the  revenue,  or  Rs.  770,  accoi*ding  to  the  rules  made  under  that  sec- 
tion, it  followed  from  Section  4  of  the  same  Act  that  the  value  of  the 
present  claim  could  not  bo  held  to  be  in  excess  of  that  sum. 

Held,  also,  that  the  lower  Appellate  Court's  decree  could  not  bo 
said  to  involve  directly,  some  claim  to,  or  question  respecting,  pro- 
perty of  Rs.  1,000  or  upwards  in  value  within  the  meaning  of  Section 
40,  sub-section  (1)  (a),  of  the  Courts  Act     ...  ...  ...  145 

Punjab  Laws  Act,  1872. — Section  12,  clause  (d)  — Construction — Suits  by  landowners 
of  patti  severally. — When  suits  for  pre-emption  have  been  filed  at 
different  times  by  persons  equally  entitled  to  pre-emption  under  clause 
(d).  Section  12,  Punjab  Laws  Act,  but  no  decree  has  been  obtained 
by  any  claimant  before  the  later  suit  has  been  instituted,  the  general 
rule  applicable  is,  not  that  the  plaintiff  who  first  succeeds  in  obtain- 
ing a  decree  will  be  entitled  to  retain  the  whole  of  the  property,  but 
that  in  the  absence  at  least  of  some  special  bar,  each  claimant  will  bo 
entitled  to  a  decree  for  a  proportionate  share  of  the  property  on  pay- 
ment of  a  proportionate  snare  of  thd  purchase  money  ...  29 
„  „  '  Pre-emption — Transferable  rights  of  occupancy — Section 
10,  Punjab  Laws  Act — Bight  created  by  Statute  or  Contract — Perpetual 
lease  whether  tantamount  to  sale. — The  provision  of  Section  10,  Punjab 
Laws  Act,  1872  (as  amended),  that  the  right  of  pre-emption  shall 
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primd  facie  be  presnmed  to  exist  in  all  village  commanities  and  to 
extend  to  all  transferable  rights  of  occupancy  affecting  snch  lands, 
applies  not  only  to  sales  hy  occupancy  tenants^  bat  is  also  applicable 
to  transactions  under  which  proprietors  create  a  right  of  ooenpanoy 
in  another  for  a  consideration. 

A  right  of  occupancy  may  be  transferable  within  the  meaning  of 
Section  10,  Punjab  Laws  Act,  1872  (as  amended),  either  becaose  a 
power  to  transfer  is  given  by  the  Tenancy  Act,  or  because  there  is  an 
agreement  between  the  landlord  and  tenant  excluding  the  operation 
of  such  of  the'provision  of  the  Act  as  would  otherwise  prevent  aliena- 
tion. In  the  presents  case,  the  right  of  occupancy  being  created  by 
contract  would,  ordinarily,  and  in  the  absence  of  express  agreement 
be  non-transferable ;  but  in  conferring  the  right,  the  landlord  had 
expressly  granted  full  power  of  alienation  and  had  thus  created  or 
15  sold  a  transferable  right. 

Semble, — A  perpetual  lease  does  not  give  rise  to  a  right  of  pre- 
emption merely  on  the  ground  that  it  is  tantamount  to  a  sale  (I.  L«  R., 
Calc.  184,  referred  to)  ...  ...  ..^  ...  43 

Punjab  LatOB  Acty  1872. — Agreement  regulating  rights  of  pre-emption — Not  author  Iz- 
ed  by  Punjab  Laws  Act^ Land-owner  in  dheri  or  sub-division  of  paW*.— An 
agreement  recorded  in  the  Wajib-ul-arz  between  the  proprietors  of  a 
village  as  to  the  persons  to  whom  the  right  of  pre-emption  would 
belong  in  future,  cannot  prevail  against  the  provisions  of  Section  12, 
Punjab  Laws  Act,  1872  (as  amended),  which  give  a  detail  of  the 
persons  to  whom  the  right  to  pre-empt  property  in  a  village  belongs, 
in  the  absence  of  a  custom  to  the  contrary.  Such  agreements  are 
not  saved  by  the  section,  and  the  law  must  therefore  prevail  against 
them. 

Queere, — Whether  the  provisions  of  Section  12,  Punjab  Laws  Act, 
are  applicable  to  a  dheri  or  sub-division  of  a  patti         ...  ...  44 

„  „  Decree  for  pre-emption — Payment  of  purchase  money  in 

foreign  circle  Notes — Punjab  Latos  Act,  Section  17,  and  Civil  Procedure 
Oodcy  Section  214. — A  successful  plaintifE  in  a  pre-emption  suit  paid 
part  of  the  purchase  money  in  foreign  circle  currency  notes.  The 
Court  in  the  first  instance  accepted  the  notes  in  payment  without  any 
objection  and  afterwards  allowed  the  plaintiff  two  more  days  to 
supply  currency  notes  of  the  Lahore  Circle,  or  other  legal  tender, 
which  order  was  complied  with. 

Heldf  that  the  order  of  the  lower  Court  was  correct.  Currency  notes 
are  money  in  the  ordinary  acceptation  of  the  term,  although  they  may 
be  notes  of  a  different  circle  from  that  in  which  they  are  tendered. 
The  words  **  purchase  money  *'  are  not  defined,  and  there  is  nothing 
either  in  Section  17,  Punjab  Laws  Act,  or  in  Section  214,  Civil  Pro- 
cednre  Code,  1882,  to  put  a  restricted  or  technical  meaning  upon 
them.    Punjab  Record^  No.  70  of  1890,  distinguished. 

Held,  also,  that  an  appeal  lay  from  the  order  in  question  under 
Section  244  (c),  Civil  Procedure  Code,  the  order  relating  to  the  execu- 
tion of  the  decree      ...  ...  ...  •••  €7 
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Punjab  Laws  Act,  1872. — Fre-emption — Compensation  for  improvements  made  hy- 
original  purchaser — Form  of  decree. — Tlio  practice  of  the  Court  to 
award  compenBation  for  improvements  to  a  vendee  y\ho  bas  made 
them  in  good  faith,  or  who  may  appear  to  be  equitably  entitled  to  it, 
followed  and  affirmed. 

Punjab  Record  Nos.  34  of  1875,  74  of  1875  and  38  of  1889,  referred 
to. 

Per  Bci.LOCK,  J. — The  decree  in  such  cases  should  provide  separately 
for  the  payment  of  the  pre-emption  money  and  the  payment  of  com- 
pensation, and  that  payment  of  the  former  within  the  time  fixed  in 
the  decree  should  save  tlie  decree  fiom  forfeiture,  though  the  com- 
pensation be  not  paid,  (Cf.  Section  214,  Civil  Procedure  Code).       ...  91 

„  „  Pre-emption  in  village — Custom — Construction  of  administration 
paper  to  effect  that  no  sale  or  mortgage  had  ever  occurred. —  The  village  ad- 
ministration paper  framed  at  first  settlement  recorded,  that  no  sale 
or  mortgage  of  land  had  ever  occurred  in  the  village,  and  then  pre- 
scribed that  any  one  wishing  to  sell  or  mortgage  his  land  must  make 
the  first  offer  of  it  to  the  shurka  shikmi  wa  yakjaddi. 

Held,  in  claims  for  pre-emption  relying  on  this  entry,  that  neither  ' 
the  entry,  nor  the  other  evidence,  established  that  a  custom  regulating 
pre-emptive  rights  existed  in  the  village,  and  that  the  claim  must 
be  disposed  of  in  accordance  with  the  provisions  of  Act  IV  of  1872 
(Punjab  Laws  Act)    ...  ...  ...  ...  ...  92 

„  Section  II — Pre-emption  in  sub-division  of  town — J^CuhaUa  Blu>gi 
in  town  of  Jagraon. — Found,  that  the  right  of  pre-emption  was  not 
proved  to  exist  in  Muhalla  Bhogi  in  the  town  of  Jagraon. 

If  a  town  be  composed  of  several  sub-divisions,  the  fact  that  the  cus- 
tom of  pre-emption  is  found  to  exist  in  one  of  such  sub-divisions  does 
not  lead  per  se  to  the  presumption  that  it  exists  in  another. 

Punjab  Record,  No.  165  of  1888  and  No.  170  of  1889,  referred  to       ...  100 

„  „  Pre-emption — Money  paid  into  Court  hy  successful  pre-empior  and 
vnthdrawn  by  original  purchaser — Reduction  of  price  by  Appellate  Court 
— Interest  on  excess  in  hands  of  original  purchaser. — A  pre-emptor  paid 
into  Court  a  sum  of  money  in  satisfaction  of  the  decree  passed  in  his 
favour,  which  sum  was  withdrawn  by  the  original  purchaser. 

On  appeal,  the  pre-emptor  obtained  a  reduction  of  the  price  to  be 
paid  for  the  land.  The  original  purchaser  withdrew  from  the  Court 
the  money  allowed,  knowing  that  the  pre-emptor  asserted  that  it  was 
not  due  and  that  he  had  appealed, — the  original  purchaser  thus 
enjoying  the  use  of  the  money  for  a  long  period. 

Beld,  that  under  such  circumstances  there  was  no  reason  why  the 
defendant  (the  original  purchaser)  should  not  be  compelled  to  pay 
interest  on  the  excess  sum  which  he  had  enjoyed,  which  the  Court 
allowed  at  6  per  cent,  per  annum. 

L.  R.,  3  P.  C,  465,  and  T..  L.  R.,  7  All.,  432,  referred  to  .  ...  Ill 

„  „  Pre-emption — Bhainazdiki — Co- sharers  in  joint  undivided  immoveable 
property, — Held,  that  the  widow  of  a  deceased  collateral  did  not  fall 
within  the  category  of  "  bhai  nazdiki,''  who,  under  the  terms  of  the 
Wajib'ul-arz,  were  entitled  to  pre-emption.— (7/.  Punjab  Record,  No. 
196  of  1889. 
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Held,  also,  that  tlio  land  in  suit  was  not  joint  undivided  immoveable 
property  within  the  meaning  of  Section  12  (a),  Pan  jab  Laws  Act,  1872  : 
the  land  had  been  divided  so  far  as  it  was  possible  to  divide  it. 

That  the  property  was  a  portion  of  what  once  formed  a  joint  estate 
conferred  no  prior  right  of  pre-emption        „.  ...  ...  131 

R. 

Registration  Act^  1877 — Mortgage  for  Hs.  400 — Subsequent  sale  for  additional 
sum  of  Rs.  99'S'O  —  Registration  compulsory  or  optional. — The  plaintiffs 
mortgaged  their  occupancy  rights  in  certain  laud  for  Rs.  400.  They 
subsequently  obtained  a  further  sum  of  Rs.  99-8-0  from  the  mort- 
gagees,  selling  to  them  out  and  out  their  occupancy  rights  by  an 
unregistered  deed  of  sale,  the  material  part  of  which  was  as  follows:— 

Whereas  we  own  the  occupancy  rights  in  17  ghumaos  2  kanals 
1  marla  of  land  which  are  already  mortgaged  for  Rs.  400 
to  N.  and  P.,  we  have  now  taken  a  further  sum  of  Rs.  99-8-0 
and  have  absolutely  sold  the  said  occupancy  rights. 

Beld,  that  the  registration  of  the  document  was  optional  ...  16 

Begvlation  XVII  of  1806. — Service  of  notice — Service  on  each  mortgagor, — To 
establish  a  sufficient  compliance  with  the  provisions  of  Regpilation 
XVII  of  1806,  it  is  necessary  that,  if  there  be  more  than  one  mort- 
gagor,  each  mortgagor  should  be  served  with  a  copy  of  the  mort- 
gagee's petition  to  foreclose,  service  upon  one  of  the  mortgagors  alone 
being  inadequate         ...  ...  ...  ...  ...  51 

„  „  Application   to  foreclose — Minor -^Notice  how  to  be 

served, — I/eld,  that  the  presentation  of  a  witten  petition  under  Section 
8,  Regulation  XVII  of  1806,  by  a  person  acting  under  a  general  power 
of  attorney  from  the  holder  of  a  deed  of  mortgage  was  a  valid  one. 

Held,  further,  that  the  copy  of  the  application  and  parwana 
referred  to  in  the  section  in  question  were  sufficiently  served  on  a 
minor  mortgagee,  for  whom  no  guardian  had  been  appointed  under 
the  Act,  by  service  on  his  brother  with  whom  he  lived. 

2  N.-W.  P.  Reps.,  444,  followed  ...  ...  ...  94 

„  „  Jurisdiction — Revision  ^Refusal  of  District  Judge  to 

issue  a  notice  under  Regulation  XVII  of  1806. — The  District  Judge 
refused  to  issue  a  notice  under  Regulation  XVII  of  1806,  holding  that 
the  mortgage  deed  propounded  was  not  a  mortgage  by  conditional  sale 
and  therefore  not  within  the  scope  of  the  Regulation. 

The  plaintiff  applied  for  revision. 

Held,  overruling  tTie  District  Judge  as  to  the  nature  and  construc- 
tion of  the  document,  that  his  order  was  under  the  circumstances 
open  to  revision. 

1.  L.  R.,  3  All.,  576,  referred  to  and  followed  ...  ...  119 

SeVgioui  Institution. — Qolden  Temple,  Amritsar  —  Succession  of  Guddi-nashin — 
Custom  as  to  Survivorship,  — In  determining  the  right  of  succession  to 
the  office  of  gaddi-nashin,  the  only  law  to  be  observed  is  to  be  found 
in  the  custom  and  practice,  which  must  be  proved  by  evidence. 
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Hitherto  tbe  rule  of  stLCcession  in  the  case  of  the  Darbar  Sahib, 
or  Golden  Temple,  at  Amritsar,  has  been  that  the  gaddi'tictehins 
have  nominated  saocesBors,  who  have  been  installed  in  each  case 
without  objection. 

Eeldj  that  no  good  grounds  existed  for  applying  the  doctrine  of 
survivorship  to  a  case  such  as  this,  their  being  no  analogy  between 
three  gaddi-nashins,  who  .  were  to  all  intents  and  purposes  separate 
and  not  joint,  and  the  case  of  an  undivided  Hindu  family  among 
whom  the  doctrine  of  survivorship  prevails. 

Held,  also,  that  it  would  not  bo  jnst  or  equitable  to  reduce  the 
customary  number  of  gaddi-nashins  from  three  to  two,  merely  to 
benefit,  the  plaintiffs  and  to  the  detriment  of  the  institution  and  its 
supporters  .r,  ...  ...  ...  •••  4-9 

Beligicnu  Inetitution, — Dharmsala — Eight  of  worshipper  at,  to  contest  alienation  of 
properly  attached  to^Applicaiion  of  Section  539,  Civil  Procedure  Code, — 
The  plaintiffs  were  worshippers  at  a  Dharmsala  and  interested  in 
the  maintenance  of  the  institution  and  preservation  of  the  property 
intact. 

Seld^  that  in  this  capacity  they  had  a  locus  standi  to  challenge 
certain  alienations  of  property  alleged  and  found  to  be  tcaqf  and 
attached  to  the  Dhctrmsala,  not  as  self -constituted  representatives  of 
the  body  of  worshippers,  who  should  have  obtained  an  order  under 
Section  20,  Civil  Procedure  Code,  but  as  persons  themselves  interested 
in  the  preservation  of  the  property. 

Held^  further  that  Section  539,  Civil  Procedure  Code,  has  no  appli- 
cation to  a  suit  of  this  description  ...  ...  66 

„  „  Bight  to  sue — Habitual  worshipper  at  mosque — Ejectment 

of  trespasser, — In  a  suit  by  one  who  was  a  habitual  worshipper  at 
a  certain  Mnhammadan  mosque,  which  he  was  also  a  neighbour  and 
a  supporter  or  well-wisher,  for  the  ejectment  of  the  defendant  from 
certain  land  alleged  to  be  attached  to  the  mosque  and  to  have  been 
unlawfully  encroached  upon,  the  Divisional  Judge  dismissed  the 
plaintiff's  suit  holding  that  he  was  not  competent  to  maintain  it. 

Held,  that  the  suit  would  lie.    Every  Mnhammadan  who  has  a 
right  to  use  a  mosque  is  competent  to  maintain  a  suit  against  any 
one  who  interferes  with  the  exercise  of  his  such  right  to  use  :  and 
by  the  same  analogy  every  Mnhammadan  has  a  right  to  maintain 
a  suit  against  persons  who  commit  an  injury  upon  property  which 
has  been  devoted  to  the  support  of  a  mosque...  ...  ,.,  87 

„  „  Custom — Succession    to    office    of   Mahant — Dharmsala 

Thakar  Bhawal  Singh,  Amritsar — Nomination  of  successor — Approval  of 
brotherhood, — In  a  suit  regarding  the  succession  to  the  oflSce  of  mahant 
of  the  Dharmsala  of  Nirmla  Sadhs,  known  as  Thakar  Bhawal  Singh, 
situate  outside  the  city  of  Amritsar,  held,  that  by  custom  the  rule 
of  succession  was  that  the  mahant  may  nominate  his  successor,  but 
that  nomination  will  not  prevail  unless  the  brotherhood  formally 
approve  the  appointment. 

If  there  be  no  nominatioui  then  the  brotherhood  meet  and  formally 
appoint. 


Digitized  by 


mmX  TO  CIVIL  JnDGHBKT& 


tamt 


The  referenc€S  are  to  the  Noe,  given  to  the  caeea  in  the  "  Record." 


If  tlie  mahant  miscondacia  himself,  the  brotherhood  have  the 
power  to  dismiss  him. 

The  brotherhood  sfcrictlj  speaking  are  those  eonnected  by  spiritaal 
ties  with  the  foander  of  the  institution,  although  it  apparently  may 
be  held  to  inclnde  also  the  whole  sect  who  are  also  related  to  eacn 
other  by  spiritual  ties. 

Punjab  Record,  No.  37  of  1891,  referred  to...  ...  ...  105 

Beli^vke  Institution, — Muhammadan  ehrine^  Dera  Ismail  Khan  Dxalvict^BuC' 
cession  to  land  and  offerings — Alienations — Religious  office,'-],  M., 
who  died  about  a  year  before  snit,  was  owner  of  half  the  land 
attached  to  the  Shah  Habibwala  khansah  in  the  Dera  Ismail  Khan 
District  and  was  entitled  to  a  half  snare  in  the  management  and 
offerings  of  the  shrine  :  he  settled  this  property  on  N.  M.,  his  sister's 
son,  on  condition  that  he  (the  grantor)  should  receive  maintenance 
during  his  lifetime. 

The  plaintiffs,  members  of  the  family  and  related  to  J.  M.  in  the 
fourth  degree  (computed  in  accordance  with  the  opinion  expressed 
in  Punjab  Record,  No.  126  of  1890),  were  entitled  to  a  two-thirds  share 
of  the  other  moiety  of  the  management  and  offerings,  sued  to  set 
aside  the  above  arrangement  on  the  grounds  ( 1 )  that  the  property 
was  toaqf;  and  (2)  that  J.  M.  was  not  competent  to  make  the  alienation. 

Held,  that  by  custom  the  plaintiffs  were  entitled  to  inherit  the 
share  in  the  management  and  offerings  in  preference  to  N«  M,,  a 
sister's  son,  his  place  being  after  collaterals  related  in  the  fourth 
degree. 

Held,  also,  that  assuming  that  J.  M.  as  proprietor  could  alien- 
ate only  for  necessity,  there  appeared  to  be  satisfactory  reasons 
for  holding  that  the  alienation  of  the  land  was  justified  by  necessity. 
The  land  was  simply  heritable  property  unconnected  with  the  shrine, 
save  that  hithejrto  both  had  belonged  to  the  same  people. 

Held,  also,  that  the  shrine  must  be  regarded  as  a  religious  institu- 
tion of  a  sort.  It  could  not  be  regarded  as  waqf,  it  being  nowhere 
laid  down  that  a  mausoleum  raised  to  a  saint  is  to  be  so  treated. 
The  succession  to  the  superintendence  and  management  of  the  shrine 
are  to  be  determined  by  the  rules  and  castoms  which  have  hitherto 
been  applied  to  the  particular  institution,  as  in  other  like  cases. 

Held,  farther,  that  the  transfer  of  a  share  in  the  shrine  and  the 
offerings  was  akin  to  the  transfer  of  a  religious  office  and  was  invalid. 
L  L.  R.  6  Mad.,  76,  referred  to  and  followed  ...  ...  106 

„  „  Hindu  Law — Joint  family — Partial  disruption — Presumfh 

tion — Managem>ent  of  religious  institution — B'ounder^a  rights, — The  pre- 
sumption in  favour  of  a  Hindu  joint  family  remaining  joint  is  no 
longer  applicable  when  it  is  admitted  that  a  disruption  of  ther  family 
has  once  taken  place.  Punjab  Record^  No.  143  of  1882,  refesrad  to 
and  followed. 

There  is  no  authority  for  the  proposition  that  the  management 
of  a  Hindu  religious  or  charitable  institution  is  on  the  footing  of  a 
joint  tenancy  and  that  the  succession  goes  to  the  survivor  •••  140 

Jtmand  (Trier.— See  Appeal,  Duty  of  Appellate  Court. 
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Bes  Judicata, — Section  J3,  Eotplanalion  II,  Civil  Procedure  Code,  1882 — Matter 
which  ought  to  have  been  made  ground  of  defence  in  former  suit, — Section 
13,  Explanatioa  II,  Civil  Procednre  Code,  1882,  which  provides  that 
any  matter  which  might  and  ought  tp  have  been  made  gronnd  of 
defence  or  attack  in  the  former  suit,  shall  be  deemed  to  have  been  a 
matter  directly  and  snbstautially  in  issue  in  snch  suit,  does  not  further 
declare  that  such  matter  shall  be  deemed  to  liave  been  heard  and 
finally  decided. 

The  Explanation  was  not  intended  to  enable  a  party  to  treat  a 
point  as  having  been  decided  in  his  favour  in  a  former  suit,  which 
was  in  fact  not  so  decided.  It  applies  rather  to  a  case  where  the 
defendant  has  a  defence  which,  if  ho  had  so  pleased,  he  might  and 
ought  to  have  brought  forward,  but  as  he  did  not  bring  it  forward  the 
suit  was  decreed  against  him       ...  ...  ...  ...  124 

„  „  Civil  Procedure  Code,  Section  1.3,  Explanation  11— Ground  of  defence 
or  attack  informer  suit — Parties  litigating  under  the  same  title, — The 
widow  of  one  K.  B.  sued  it.  B/s  brother  (G.  H.)  and  daughter  for  her 
deceased  husband's  share  of  tlie  estate  for  her  life,  and  obtained  a  decree 
for  half  the  property.  While  the  above  suit  was  pending,  G.  H.  died, 
and  the  present  plaintiff,  who  was  K.  B/s  son-in-law,  was  brought  on 
the  record  (with  others)  as  G.  H.*s  legal  representative,  but  was  not 
allowed  by  the  Court  to  put  forward  any  claim  of  his  own  as  K.  B.'s 
khanadamad  in  answer  to  the  widow's  claim.  Subsequently,  the 
said  plaintifE  sued  the  widow  and  daughter  of  K.  B.  for  K.  B.'s  estate 
as  his  heir  and  khanadamad. 

Held,  that  the  suit  was  not  barred  as  res  judicata  under  Explanation 
II,  Section  13,  Civil  Procedure  Code,  by  reason  of  the  previous  deci- 
sion, as  the  plaintiff  was  not  litigating  under  the  same  title  in  the  two 
suits,  and  moreover  his  title  to  succeed  as  K.  B.'s  khanadamad  was 
properly  rejected  as  a  ground  of  defence  in  the  previous  litigation  ...  142 
Sesumption  of  Maufi, — See  Muafidar. 

Review  of  judgment.-— Civil  Procedure  Code,  1882,  Section  629— J?ei;teuf  of  review — 
Competency  of, — The  language  of  the  last  paragi-aph  of  Section  629, 
Civil  Procedure  Code,  1882,  that  "No  application  to  review  an  order 
passed  on  review  or  on  an  application  for  a  review  shall  be  entertained" 
forbids  any  application  for  review  of  an  order  admitting  or  rejecting 
an  application  for  review,  or  of  the  judgment  arrived  at  after  a  re-hear- 
ing of  the  case  under  Section  630,  whether  that  judgment  aflBrms  or 
varies  the  previous  judgment,  and  though,  in  either  case  it  is  followed 
by  a  new  decree,  in  other  words,  a  review  of  a  review  is  not  competent. 

The  word  '*  order  "  in  the  clause  referred  to  is,  apparently,  not 
used  in  a  technical  sense  as  opposed  to  a  "decree,"  but  as  a  comprehen- 
sive term  to  express  the  final  adjudication  of  the  Court  after  the 
application  for  review  has  been  admitted,  and  the  case  re-heard,  and 
includes  both  the  judgment  and  the  decree    ...  ...  ...  57 

Reviiion.^Mat'erial  irregularity'— Grounds  for  revision. — It  is  a  material  irregu- 
larity   and    forms    a    ground    for    revision    when    the  lower 
Courts  act  upon  a  misrepresentation  of  a  fact  apparent  upon  the 
record,  or  the  erroneous  assumption  of  a  fact,  or  the  application  of  a, 
role,  or  a  failure  t)  appreciate  the  true  points  for  determination 
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raised  by  a  general  issne,  sncli  as  one  of  res  Judicata  or  Hmiiation, 
when  SQcb  irregalarity  results  in  the  dismissal  of  a  suit  on  a  technical 
ground,  apart  from  the  merits,  which  can  be  shown  to  be  erroneous. 
Punjab  Record,  No.  105  of  1888,  Nos.  42,  130  and  206  of  1889,  Nos.  6 
and  108  of  1890,  and  Nos.  60  and  65  of  1891,  referred  to  ...  ...  26 

Revision — Jurisdiction — Befusal  of  District  Judge  to  issue  a  notice  under  Begu' 
laiion  XVII  of  1806.  The  District  Judge  refused  to  issue  a  notice 
under  Regulation  XYII  of  1806,  holding  that  the  mortgage  deed 
propounded  was  not  a  mortgage  by  conditional  sale  and  therefore 
not  within  the  scope  of  the  Regulation. 

The  plaintiff  applied  for  revision. 

Held,  overruling  the  District  Judge  as  to  the  nature  and  construc- 
tion of  the  document,  that  his  order  was  under  the  circumstances 
open  to  revision, 

I.  L.  R.,  3  All.,  676,  referred  to  and  followed.  .,,  „.  119 

„  „    Civil  Procedure  Code,  Section  622— Order  under  Section  108  of  the 

Code,  settittg  aside  an  «t  parte  decree — Revision. — An  application  was 
made  to  revise  an  order  made  under  Section  108,  Civil  Procedure 
Code,  setting  aside  an  ex  parte  decree,  such  order  being  made  nearly 
seven  years  after  the  date  of  the  decree. 

Held,  following  Punjab  Record,  No.  114  of  1883,  that  no  application 
under  Section  622  of  the  Code  would  lie.  The  suit  was  one  in  which 
an  appeal  would  lie,  and  by  the  word  **  case  "  the  whole  suit  is  meant  125 

Sight  to  sue-^Criminal  Procedure  Code,  1882,  Sections  138  and  137— PuftWc 
place — Right  to  sue  for  declaration  of  rightiin  Civil  Court, — Notwith- 
standing the  words  in  Section  133,  Criminal  Procedure  Code,  1882 : 
"  No  order  duly  made  by  a  Magistrate  under  this  section  slAll  be 
called  in  question  in  any  Civil  Court,"  ^it  is  open  to  a  person  who 
claims  to  be  the  sole  proprietor  of  land,  with  reference  to  which  a 
Magistrate  has  made  a  conditional  order  under  the  said  section  treating 
it  as  a  ^*  public  place,"  which  conditional  order  has,  in  due  course  of 
law,  been  made  absolute  under  Section  137  of  the  Code,  to  sue  the 
opposite  party  in  the  Civil  Court  for  a  declaration  of  his  rights  in 
such  land. 

Punjab  Record,  No.  94  of  1889,  overruled   ...  ...  34 

„  „  Suit  to  contest  alienation  on  ground  of  relationship — FaUure  to 
prove  allegation — Enquiry  as  to  plaintiff's  rights  as  ultimate  heirs. — The 
plaintiff  sued  on  the  allegation  that  they  were  collateral  heirs  of  S. 
S.  in  the  fifth  degree.  The  lower  Appellate  Court  while  agreeing 
with  the  Court  of  first  instance  that  the  plaintiffs  had  failed  to  estab- 
lish any  definite  relationship  to  S.  S.,  remanded^ the  suit  for  an  inquiry 
as  to  whether  plaintiffs  were  not  entitled  to  sqo  as  the  ultimate  heirs, 
being  members  of  the  same  g6t  as  S.  S.  and  therefore  presumably 
descended  from  a  common  ancestor  and  also  being  proprietors  in  the 
same  division  of  the  village.  Ultimately,  it  was  decided  that  the 
plaintiffs  could  sue  as  being  of  the  same  g6t  and  patti  as  S.  S. 

Held,  that  the  decree  of  the  lower  Appellate  Court  must  be  reversed. 
No  distinct  relationship  to  S.  S.  and  no  custom  entitling  them  to  sue 
upon  the  grounds  set  up  on  their  behalf  by  the  Appellate  Cpurt  was 
established  by  the  plaintiffs. 

Punjab  Record^  No.  78  of  1888,  referred  to  and  distinguished  68 
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Bighi  to  sue, — Iniian  Limitation  Acfy\%ll,  Schedule  II,  Articles  ^1  aw(i  115— 
8wt  to  recover  mnonttt  paid  out  of  Court  in  execution  of  decree, — The 
defendant,  K.  L.,  obtained  a  decree  against  plaintiflE  for  Rs.  2,347 
and  employed  the  other  defendant,  K.  Jl.,  to  execute  the  decree  as 
his  agent  nnder  a  formal  power  of  attorney. 

The  plaintiff  in  the  present  suit  alleged  a  payment  of  Rs.  900  in 
cash  to  the  agent  on  3rd  February  1885. 

On  2nd  November  1887,  execution  of  the  decree  was  sued  out  without 
credit  being  given  for  the  Rs.  900,  and  on  28th  February  1888  K.  L. 
denied  the  receipt  of  the  money  through  his  agent  and  declined  to 
give  credit  for  the  amount. 

On  22nd  April  1889,  the  plaintiff  (in  the  present  suit)  sued  to  re- 
cover the  Rs.  900  alleged  to  have  been  paid. 

Held^  that  the  suit  would  lie  and  was  governed  either  by  Articles 
97  or  115,  Schedule  II  of  the  Indian  Limitation  Act,  1877,  and  was 
within  time.  ...  ...  ...  ...  ...  79 

„  0  Hahitual  worshipper  at  mosque — Ejectment  of  trespasser, — In  a 
suit  by  one  who  was  a  habitual  worshipper  at  a  certain  Muham- 
madan  mosque,  of  which  ho  wa«  also  a  neighbour  and  a  supporter 
or  well-wisher,  for  the  ejectment  of  the  defendant  from  certain  land 
alleged  to  be  attached  to  the  mosque  and  to  have  been  ttnlawfully 
encroached  upon,  the  Divisional  Judge  dismissed  the  plaintiff's  suit 
holding  that  he  was  not  competent  to  maintain  it. 

Held,  that  the  suit  would  lie.  Every  Muhamraadan  who  has  a 
ri^ht  to  use  a  mosque  is  competent  to  maintain  a  suit  against  any  one 
who  interferes  with  the  exercise  of  his  such  right  to  use  :  and  by  the 
same  analogy  every  Muhammadan  has  a  right  to  maintain  a  suit 
against  persons  who  commit  an  injury  upon  property  which  has  been 
devoted  to  the  support  of  a  mosque  ...  ...  ...  87 

s. 

Sale  of  Bousss  hy  Menials. — Custom — Village  menials — Sale  of  their  houses  ly, 
without  consent  of  proprietors. — Found,  that  in  the  village  of  Haria  in 
the  Bhera  tahsil,  Shahpur  District,  no  custom  was  established 
permitting  menials  to  sell  their  houses  without  the  consent  of  the 
proprietary  body       ...  ...      •       ...  ...  ...  99 

Shamilat, — See  Common  Land. 

BvmXI  Oause, — Suit  for  share  of  offerings  received  for  a  specified  period. — A 
suit  for  a  certain  share  of  offerings  received  at  a  shrine  for  a  certain 
period,  the  plaintiffs  claiming  as  rightful  successors  to  the  former 
incumbent,  the  defendants  being,  one,  the  Manager  of  the  Golden 
Temple,  who  held  the  money  in  dispute  in  safe  custody  only, 
and  the  other  defendant  a  rival  claimant,  who  set  up  a  title  as  donee, 
is  a "  small  oanse "    ...  ...  ...  ...  ...  84 

Specific  Belief  Act,  1877,  Section  42 — Declaratory  decree — Plaintiff  alleging  title 
QS  well  as  possession,  asking  for  declaration  as  to  possession  only —Judicial 
diacrtUon. — The  plaintiffs  sued,  alleging  that  they  were  owners  and 
in  possession  of  certain  land  ;  that  two  deeds  of  sale  were  executed 
by  them  in  1877  and  1879,  puiporting  to  convey  portions  of  the  said 
land  to  the  defendant ;  that  the  defendant  never  got  possession  under 
the  said  deeds,  as  the  full  consideration« 
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money  T?as  never  paid  by  Lira  ;  that  notwithstanding  this  fact,  the  de- 
fendant had  succeeded  in  obtaining  dakhil  kharij  from  the  Revenae 
authorities,  which  was  calculated  to  cause  injury  to  the  plaintiffs, 
though  it  had  not  ousted  them  fix>m  actual  possession ;  and  the 
plaintiffs,  therefore,  prayed  for  a  declaratory  decree  that  they  vtete  in 
possession  of  the  entire  latnty  and  that  the  mutation  in  the  defendant's 
favour  would  not  affect  their  rights  of  possession.  The  plaint  was 
silent  on  the  question  as  to  with  wliom  the  ownership  of  the  propei'ty 
legally  rested. 

Held,  that  the  suit  as  laid  had  been  rightly  dismissed.  Assuming 
it  to  be  con'ect,  that  a  plaintiff  who  alleges  title  as  well  as  possession 
cannot  be  allowed  to  ask  for  a  declaration  as  to  his  possession  only, 
there  being  a  further  dispute  between  parties  as  to  the  title,  the  suit 
would  not  lie. 

But  in  any  case,  the  proper  decree  for  a  Court  to  make  upon  a  claim 
framed  in  the  above  manner,  and  leaving  open  the  question  of  title, 
would  be  one  declining  to  exercise  its  judicial  discretion  by  making 
any  such  declaration,  the  effect  of  which  would  be  to  leave  the  real 
matter  of  dispute  between  the  parties  uudealt  with  and  undifiposed 
of  ...  ...  ...  ...  ...  ...  48 

Statutory  Authority  vf  Municipal  Commitf.ee,—See  Municipal  Committee. 

Striking  out  Defence, — See  Civil  Procedure  Code. 

Suits  Valuation  Act,  Suit  by  mortgagee  for  possession — Suits  Valuation  Act, 

1867 — Value  for  purposes  of  jurisdiction, — A  suit  by  a  mortgagee  seeking 
to  recover  possession  of  land  under  his  mortgage  is  a  suit  falling 
within  the  rules  made  under  the  Suits  Valuation  Act,  1887,  which 
provide  that  in  suits  for  possession  of  land  under  clause  5,  Section  7, 
Court  Fees  Act,  1870,  the  value  of  the  suit  for  purposes  of  jurisdiction 
is  thirty  times  the  land-revenue. 

The  ruling  in  Punjab  Record,  No,  I  o/1887,  that  in  a  suit  by  a 
mortgagee  for  possession,  the  subject  matter  was  not  the  land  itself 
but  the  mortgagee's  interest  therein  under  the  mortgage,  must  be 
deemed  to  be  superseded  by  the  passing  of  the  Suits  Valuation  Act 
and  the  rules  made  thereunder    ...  ...  ...  ...  56 

„  „  Btiles  under — Suit  to  declare  an  alienation  of  land  to  he 

not  binding  after  grantor's  death — Further  appeal — Value  of  suit  Rs.  1,000 
or  upwards — Punjab  Courts  Act,  1884,  Section  40. — The  plaintiffs  fifued 
for  a  declaratory  decree  that  an  alienation  by  a  childless  proprietor 
would  not  affect  their  reversionary  interests  in  the  land,  the  subject 
of  the  alienation  :  the  grantor  was  alive  and  no  consequential  irelief 
was  prayed  for. 

The  alienation  challenged  by  the  plaintiffs  purported  to  be  for  Rs, 
1,300:  the  value  of  the  land  calculated  at  30  times  the  revenue  was 
Ks.  770. 

Eeld,  that  no  further  appeal  to  the  Chief  Court  was  competent  in 
the  absence  of  an  application  to  the  Divisional  Judge  for  a  Certi6cate 
under  Section  40,  sub-section  (1)  (d),  Punjab  Courts  Act,  1884,  the 
value  of  the  suit  for  purposes  of  jurisdiction  being  less  than  Rs.  1,000, 
and  both  Courts  having  concurred  in  decreeing  the  claim. 
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The  suit  as  brought,  though  it  fell  within  the  description  of  claim 
mentioned  in  No.  II  of  the  Bales  issued  under  Part  II  of  the  Suits 
Valuation  Act,  was  subject  to  the  proviso  to  that  Rule,  and  as  the 
subject  of  the  alienation  imputed,  was  land  as  specified  in  Section  3 
of  the  Act,  and  was  valued  for  purposes  of  jurisdiction  at  30  times  the 
revenue,  or  Rs.  770,  according  to  the  Rales  made  under  that  Section, 
it  followed  from  Section  4  of  the  same  Act  that  the  value  of  the  present 
claim  could  not  be  held  to  be  in  excess  of  that  sum. 

Held,  also,  that  the  lower  Appellate  Court's  decree  could  not  be  said 
to  involve  directly  some  claim  to,  or  question  respecting,  property  of 
Rs.  1,000  or  upwards  in  value  within  the  meaning  of  Section  40,  sub- 
section (I)  (a)  of  the  Courts  Act     ...  ...  ...  ,„  145 

Survivorship, — See  Religious  Institution. 

T. 

Tenancy  Act,  1887. — Unauthorited  alienation  by  occupancy  tenant — Tenant's  righi 
to  recover  possession  from  landlord, — When  an  occupancy  tenant  has 
made  an  unauthorised  alienation  of  his  holding  including  the  giving 
of  possession  to  the  alienee,  and  the  landlord  has  sued  successfully  to 
have  the  alienation  declared  void  and  to  recover  possession  from  the 
alienee,  it  is  not  a  good  answer  to  a  suit  by  the  alienor  against  the 
landlord  to  obtain  re-entry  on  his  holding,  that  the  plaintiff  is  not 
able  to  show  that  he  is  no  longer  bound  by  the  contract,  either  because 
the  alienee  has  taken  back  his  money,  or  because  the  contract  has 
been  put  an  end  to  in  some  other  way. 

Punjab  Record,  No.  74  of  1884,  decided  with  reference  to  the  provisions 

of  the  Tenancy  Act,  1868,  not  followed         ...  ...  ^,  17 

„  „  Civil  and  Revenue  Courts — Site  of  water-mill — Purpose  subservient 
to  agriculture — Jurisdiction. — The  plaintiff  sued  for  damages  for  the 
unlawful  possession  of  a  water-mill. 

Held,  that  the  suit  was  cognizable  by  the  Civil  and  not  by  the 
Revenue  Courts,  the  purpose  for  which  the  site  of  the  mill  was  occa- 
pied,  viz.,  the  grinding  of  corn  not  being  a  purpose  "  subservient  to 
agriculture"  within  the  meaning  of  Section  4  (1),  Punjab  Tenancy 
Act,  1887  ...  •••  ...  41 

„  „  Pre-emption—Transferable  rights  of  occupancy — Section  10,  Punjab 
Laws  Act — Eight  created  by  Statute  or  Contract, — The  provision  of  Sec- 
tion  10,  Punjab  Laws  Act,  1872  (as  amended),  that  the  right  of  pre- 
emption shall  primd  facie  be  prosumod  to  exist  in  all  village  communi- 
ties and  to  extend  to  all  transferable  rights  of  occupancy  affecting 
such  lands,  applies  not  only  to  sales  by  occupancy  tenants,  but  is  also 
applicable  to  transactions  under  which  proprietors  create  a  rigbt  of 
occupancy  in  another  for  a  consideration. 

A  right  of  occupancy  may  be  transferable  within  the  meaning  of 
Section  10,  Punjab  Laws  Act,  either  because  a  power  to  transfer 
is  given  by  the  Tenancy  Act,  or  becaase  there  is  an  agreement  be- 
tween the  landlord  and  tenant  excluding  the  operation  of  such  of  the 
provisions  of  the  Act  as  would  otherwise  prevent  alienation.  In  the 
present  case,  the  right  of  occupancy  being  created  by  contract  would, 
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ordinarily,  and  in  the  absence  of  express  agreement,  be  non-tranrfer- 
able;  but  in  conferring  the  right,  the  landlord  had  expressly  granted 
foil  power  of  alienation  and  hod  thns  created  or  sold  a  transferable 
right        ...  ...  ...  ...  ...  .„  43 

Tenancy  Act,  1887 — Jurisdiction  of  Civil  Court — Mortgage  by  occupancy  tenant — 
Nortgngee  to  receive  half  net  profits  without  possession — Funjab  Tenancy 
Act,  1887,  Seciion  77  (i). — The  defendant,  a  tenant  with  rights  of  occn- 
paney,  mortgaged  his  land  to  the  plaintiff  on  the  understanding  that 
the  mortgagor  should  retain  possession  and  the  mortgagee  I'eceive 
half  the  net  profits  of  the  tenancy. 

The  defendant  withheld  from  the  plaintiff  his  share  of  the  profits  ; 
hence  the  present  suit. 

Held,  that  the  suit  was  cognizable  by  the  Civil  Court,  the  plaintiff 
and  defendant  not  being  co-sharers  **  in  an  estate  or  holding,"  and 
clause  (fe),  sub-section  (3),  Section  77,  Punjab  Tenancy  Act,  1887, 
being  therefore  inapplicable        ...  ...  „.  „,  70 

Tori. — See  Damages. 

Joint  oianers — Erection  of  huildinj  by  one  on  common  hnd — Absence  of  special  damage 
to  others, — The  defendant,  who  was  a  proprietor  in  Oohana  (Rohtak  ' 
District),  erected  a  pakka  building  upon  a  portion  of  the  abadi — 
208  jardA  in  extent — or  common  property  of  tho  village.  The  build- 
ing W43  commenced  within  a  very  few  months  before  suit,  and  was 
immediately  objected  to  by  at  least  one  of  the  plaintiffs.  It  was 
completed  in  spite  of  the  plaintiffs'  protests  and  appeal  to  the  Revenue 
authorities,  at  or  about  the  date  when  the  present  suit  was  launched. 
The  defendant  spent  Hs.  1,000  or  thereabouts  upon  the  building, 
which  was  adjacent  to  if  not  built  on  to,  his  own  house.  No  acquies- 
cence on  tbe  plaintiffs'  part  was  established.  . 

The  plaintiffs,  sixteen  proprietors  of  Gohana,  sued  to  have  the  :  ■ 
building  demolished.    They  did  not  succeed  in  proving  any  substantial 
damage  from  the  building  over  and  above  the  fact  that  defendant 
had  probably  monopolized  a  larger  share  of  this  particular  portion  of 
the  common  land  than  would  fall  to  him  at  a  division. 

Held,  that  the  plaintiffs'  appeal  must  be  dismissed  upon  the.  ground 
that,  it  not  being  satisfactorily  established  that  any  substantial 
mischief  had  accrued  to  the  plaintiffs  from  the  completed  building 
erected  at  considerable  expense,  tho  lower  Court  had  exercised  a  wise 
discretion  in  refusing  to  order  its  demolition  ...  54 

IT. 

Udasi  faqir, — Abandonment  of  worldly  affairs — Loss  of  rights  of  inhertianee. 
— By  Hindu  law,  if  a  man  become  an  Udasi  faqir,  he  abandons 
worldly  affairs  and  loses  his  civil  rights  of  inheritance  in  his  natural 
family.  But  it  is  yet  possible  that  a  man  may  resolve  to  become 
a  faqir  of  the  Udasi  sect  and  yet  resolve  not  to  abandon  worldly 
affairs  and  his  civil  rights  of  inheritance,  the  effect  that  such  a 
course  might  have  upon  his  status  as  a  faqir,  in  the  eyes  of  other  Udasi 
faqirs,  not  being  material. 

The  true  issue  in  such  cases  is,  did  the  man  on  becoming  a  faqir 
also  intend  to  renounce  and  did  he  I'enounce  the  world,  the  bnrden  of 
proof  that  he  did  not  being  upon  him  ...  ...  ...  7 
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No. 

UnregisUred  Association, — Personal  liahtliiy  of  Secretai^y  of  Managing  CommUUe^ 
toko  was  also  a  Hemher  thereof  and  a  depositor  in  the  Association. — B. 
gnranteed  the  honesty  of  his  brother  who  was  appointed  Manager 
of  the  Sind,  Punjab  and  Delhi  Ridlway  Co-operative  Stores,  which 
was  an  unregistered  private  Association  of  the  nature  of  a  Club. 
B.  further  deposited  Bs.  9,000  under  the  guarantee. 

In  a  suit  by  B.  against  S.,  who  was,  at  the  time  of  the  contract,  a 
depositor  in  the  Association,  a  Member  of  the  Managing  Committee 
and  also  its  Secretary,  for  a  refund  of  portion  of  his  guarantee  deposit, 
held^  that  S.  was  personally  liable,  either  as  a  sole  promisor,  or  as  a 
joint  promisor  (Section  43,  Contract] Act),  and  that  a  suit  against  him 
would  lie  ...  ...  ...  ...  ...  11 

V. 

Value  ofsuU,See  Court  Fees  Act,  1870. 

See  Punjab  Courts  Act,  1884. 
See  Suits  Valuation  Act,  1887. 
Village  Menials. — Custom — SaU  of  their  houses  fcy,  without  c^msent  of  proprietors. 

—Found,  that  in  the  village  of  Haria  in  the  Bhera  tahsil,  Sbahpur 
District,  no  custom  was  established  permitting  menials  to  sell  their 
houses  without  the  consent  of, the  propnetary  b^y  ...  99 

w. 

Waiver.^  Jurisdiction — Small  Cause  Court — Withdrawal  of  suit  pending  in,  and 
deiermiued  District  Judge— Objection  as  to  jurisdiction,-^ln  a  suit 
heard  and  determined  by  a  competent  Court,  the  parties  having 
without  objection  joined  issue  and  gone  to  trial  upon  the  merits, 
cannot  8ubseq|uentlj  dispute  the  jurisdiction  of  the  Court  on 
the  ground  of  irregularities  in  the  initial  proceedings,  which  if  object- 
ed  to  at  the  time,  would  have  led  to  the  dismissal  of  the  suit.  . 

Ledgard  v.  Bull,  I.  L.  R.,  9  All.,  191,  (Pn?y  Council  Case)  referred 
to  and  followed  ...  ...  ...  ...  ...  118 

Wajib»uhar9.^0usicm — Evidence'-^ Modification  of  custom. '-^The  parts  of  a 
WaJib'uUarz  referring  to  custom  are  not  pi*ovisions  intended  to  be 
in  force  for  a  limited  period  only, — they  are  statements  that  a 
certain  custom  exists.  The  statement  may  or  may  not  be  coiTect,  but 
if  it  is  correct,  there  would  bo  a  natural  presumption  that  the  custom 
continued  to  exist,  and  it  would  be  for  those  alleging  that  a  change 
had  subsequently  taken  place  to  prove  the  allegation. 

The  production  of  a  later  Record  of  Rights  containing  entries 
opposed  to  the  earlier  one  would  no  doubt  be  some  proof  of  such  a 
change,  but  there  would  then  merely  be  a  balance  of  evidence  on 
either  side :  it  could  not  be  said  that  the  second  Record  destroyed  or 
abrogated  the  earlier  one. 

Punjab  Record,  No.  107  of  1887,  referred  to  ...  .„  g 

Wakr. — Bight  to  use  of  water.   See  Land  Suit. 
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No. 


Water^mUl.^Givil  and  Revenue  Courts — Site  of  water-mill —Purpoie  iuheervient 
to  agriculturt — Jurigdiclion, — The  plaintiff  fitted  for  damages  for  the 
nnlawfol  possession  of  a  water-mill. 

Hehi^  that  the  suit  waa  eogtmablo  hjr  the  Civil  and  not  by  the 
Revenae  Coarts,  the  purpose  for  which  the  site  of  the  mill  was  occn- 
pied,  viz,,  the  grinding  of  com,  not  beiB^  a  parppse  "  sabservient  to 
agricaltai*e  "  within  the  meaning  of  Section  4,  (1),  Pan  jab  Tenancy 
Act^  1887  •••  ...  •••  ..• 

Ward.'^See  Gnardian  and  Ward. 

Will. — See  Cnstom,  Alienation. 
See  Probate. 
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A. 

MZaf  1882.— S^e  Criminal  Procedure  Code. 

C. 

CfPiminal  Procedure  Oode,  1882,— Punjab  Municipal  Act,  1891,  Section  186— 
Authority  for  proseeutionB  under  the  Act-^Oomplaint. — Section  '  186, 
Punjab  Municipal  Act,  1891,  prorides  that— 

No  Court  shall  take  cognizance  of  any  offence  punishable  under 
•  this  Act  or  an  j  rule  or  bye-law  except  on  the  complaint  of  the 
Committee  or  of  some  person  authorized  by  the  Committee  in 
this  behalf. 

A  document  was  addressed  to  the  Deputy  Commissioner,  Bohtak, 
by  the  Municipal  Committee  of  Bahadargarh,  requesting  that,  in  ac- 
cordance with  the  Committee's  proceedings  of  2nd  May  1892,  a  second 
prosecution  might  be  instituted  against  Abdul  Aziz  under  Section 
169  of  the  Municipal  Act,  1891. 

The  Deputy  Commissioner  by  an  order,  dated  23rd  May  1892, 
ordered  that  a  case  be  instituted  and  be  made  oyer  to  the  TahsildAr 
of  Sampla." 

Held^  with  reference  to  the  provisions  of  Sections  4  (a)  and  191, 
Oriminal  Procedure  Code,  that  no  *'  complaint "  had  been  made  of 
whicb  the  Magistrate  could  take  cognizance  ...  ...  1 

„  „  „  Punjab  Municipal  Jet,  1891,  Section  186 — 

Authority  for  prosecution — Complaint. — The  Secretary,  Municipal  Com- 
mittee, Peshawar,  wrote  an  informal  letter  to  a  second  class  Magistrate 
making  certain  suggestions  as  to  proceedings  against  the  accused 
under  the  Municipal  Act,  1891,  and  the  terbal  authorization  of 
the  Deputy  Commissioner  (who  was  also  apparently  President  of 
the  Committee)  was  afterwards  relied  on. 

The  Secretary  of  the  Committee  was  not  examined  on  oath  with 
reference  to  the  contents  of  his  letter. 

Held,  that  there  was  no  complaint  by  the  Municipal  Committee  or 
by  some  person  authorized  by  the  Committee  in  that  behalf,  of  which 
a  competent  Magistrate  could  take  cognizance.  Section  186,  Municipal 
Act,  1891,  and  Sections  4  (o)  and  191,  Criminal  Procedure  Code  2 
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Ofjiwmal  Procedure  Oode,  Punjab  Municipal  Act,  1891,  Section  186— 

Authority  for  prosecution — Complaint. — A  complaint  was  filed  entitled  as 
follows  "  The  Municipal  Commifctee,  through  Mr.  Webb,  Inspector 
of  Sanitation,  complainant,"  against  Nur  Din. 

.  At  the  foot  was  written  in  Urdu  "  Petition  of  Mr.  Webb,  Inspector 
of  Sanitation,  Civil  Station,  Lahore  "  :  below  tbis  was  an  Eoglish 
signature  "  D.  Johnston  "  which  appeared  to  be  the  signature  of  the 
Secretary  of  the  Committee. 

Heldf  that  this  was  not  a  complaint  made  in  accordance  with  law 
(Section  186,  Municipal  Act,  1891,  and  Sections  4  (a)  and  191,  Crimi-        .  ■ 
nal  Procedure  Code)  and  that  the  Magistrate's  proceedings  must  be 
set  aside    ...  ...  ...  •  ...  •••  •••  3 

„  Criminal  Procedure  Code,  Section  540 — Power 

to  summon  material  vntness. — Section  540,  Criminal  Procedure  Code, 
does  not  authorize  a  Sessions  Judge  to  summon  witnesses  after  the 
trial  has  been  concluded,  so  far  that  no  witnesses  remain  to  be  examined 
for  either  side  and  the  assessors  have  given  their  opinion  ...  4 

'  „  „  Criminal  Procedure  Code^  Section  \\0^ Security 

for  good  behaviour  from  habitual  offenders. — The  Distiict  Magistrate 
found  that  the  accused  was  a  bad  character  and  earning  his  living 
through  prostituting  one  of  his  wives. 

;    Meld,  that  this  was  not  a  ground  for  demanding  security  from  the 
accused  under  Section  110,  Criminal  Procedure  Code. 

The  law  enabling  security  to  be  taken  from  a  person  who  is  proved 
to  be  by  common  report  a  habitual  thief  is  no  doubt  a  salutary  law, 
but  it  is  a  hard  law  that  can  be  used  for  oppressive  purposes,  unless 
the  Magistrates  who  are  called  upon  to  apply  it  exorcise  their  judicial 
discretion  in  a  judicious  manner  ...  ...  ...  ...  5 

„  „  »  Criminal  Procedure  Code,  Section  l96^8anction 

to  prosecute  for  false  charge  of  offence  and  giving  false  evidence.--M.  B. 
made  a  charge  against  M.  K.  and  others  of  a  violent  assault  upon  him 
and  others.  The  charge  was  investigated  by  a  Magistrate  and  M.  K. 
was  discharged. 

The  Magistrate  and  Sessions  Judge  refused  sanction  under  Section 
195,  Criminal  Procedure  Code,  to  M.  K.  to  file  a  complaint  against  M. 
R.  under  Section  211,  Indian  Penal  Code. 

Eeldi  under  the  particular  circumstances  that  this  was  a  fit  case  in 
which  sanction  should  be  given    ,.,  ..,  ...  i„  11 

•>  )f  Criminal  Procedure  Code,  Section  llOSecurity 

for  good  behaviour  from  habitual  offenders — Evidence.— Although  specific 
offences  need  not  be  proved  to  have  been  committed  by  the  person 
against  whom*  an  order  is  made  under  Section  112,  Criminal  Procedure 
Code,  it  is  nevertheless  necessaiy  that  there  should  at  least  beeyidence 
of  general  repute  that  he  is  a  habitual  offender  of  the  classes  described 
in  Section  110. 

It  is  eaay  to  use  Section  110  for  purposes  of  oppression  if  Magis- 
trates are  not  careful  to  require  oloar  proof  against  the  accused  12 
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-  .  Wo. 

H. 

Eatknef  Oarringe  Aci^  1879,  Sections  6  and  7 —Driving  an  unlicensed  carriage, — 
To  drive  an  unlicensed  carriage  is  not  a  breach  of  Rule  I  of  the  Rales 
made  for  the  TJmballa  Cantonment  nnder  the  Hackney  Carriage  Act, 
1879,  so  as  to  be  pnnishable  under  Section  7  ...  ...  7 

M. 

Municipal  Committee.— Punjab  Municipal  Ad,  1891,  Section  lS6^Authoritif  for 
prosecutions  under  the  Act — Oriminal  Procedure  Code — Complaint. — Sec- 
tion 186,  Punjab  Municipal  Act,  1891,  provides  that — 

No  Court  shall  take  cognizance  of  any  offence  pnnishable  under 
this  Act  or  any  rule  or  bye-law  except  on  the  complaint  of  the 
Committee  or  of  some  person. authorized  by  the  Committee  in 
this  behalf. 

A  document  was  addressed  to  the  Deputy  Commissioner,  Rohtak. 
by  the  Municipal  Committee  of  Bahadargarh  requesting  that,  in  ac- 
cordance with  the  Committee's  proceedings  of  2nd  May  1892,  a  second 
prosecution  might  be  instituted  against  Abdul  Aziz  under  Section  169 
6f  the  Municipal  Act,  1891. 

...  The  Deputy  Commissioner  by  an  order,  dated  23rd May  1892,  order- 
ed that  "  a  case  be  instituted  and  be  made  over  to  the  Tahsildar  of 
Sampla." 

Held^  with  reference  to  the  provisions  of  Sections  4  (a)  and  191, 
Criminal  Procedure  Code,  that  no  "  complaint  had  been  made  of 
whicb  the  Magistrate  could  take  cognizance  ...  ...  ...  I 

„  „  Punjab  Municipal  Act,  Section  186 — Authority 

for  prosecution — Criminal  Procedure  Code  — Complaint. — The  Secretary, 
Mmiicipal  Committee,  Peshawar,  wi^ote  an  informal  letter  to  a  second 
class  Magistrate  making  certain  suggestions  as  to  proceedings  against 
the  accui^ed  under  the  Municipal  Act,  1891,  and  the  verbal  authoriza- 
tion of  the  Deputy  Commissioner  (who  was  also  apparently  President 
of  the  Committee)  was  afterwards  relied  on. 

The  Secretary  of  the  Committee  was  not  examined  on  oath  with 
reference  to  the  contents  of  his  letter. 

Held,  that  there  was  no  complaint  by  the  Municipal  Committee  or 
by  some  person  authorized  by  the  Committee  in  that  behalf  of  which 
a  competent  Magistrate  could  take  cognizance — Section  186,  Munici- 
pal Act,  1891,  and  Sections  4  (a)  and  191,  Criminal  F^rocedure  Code.  2 
„  ,,  Punjab  Municipal  Act,  1891,  Section  186 — Authority  for 

prosecution — Complaint — Criminal  Procedure  Code. — A  complaint  was 
filed  entitled  as  follows  :  — 

**  The  Municipal  Committee,  through  Mr.  Webb,  Inspector  of  Sani- 
tation, complainant  "  against  Nur  Din. 

At  the  foot  was  written  in  Urdu  "  petition  of  Mr.  Webb,  Inspector 
of  Sanitation,  Civil  Station,  Ijahore  ** :  below  this  was  an  English  sig- 
nature **  I), Johnston'*  which  appeared  to  bo  the  signature  of  the 
Secretary  of  the  Committee, 
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Eeld^  that  this  was  not  a  cbm)>!aint  made  in  accordance  with  law 
(Section  186,  Municipal  Act,  ^891,  and  Sections  4  (a)  and  191,  Crimi^l 
Procedure  Code)  and  that  tlie  Magistrate's  proceedings  must  beiset 


Penal  Oode. — Indian  Penal  Code,  Sections  447,  509 — Otiminal  treepau-^lniruiian 
on  privacy,  intending  to  insult  modesty  of  a  woman. — To  constitute  intra- 
sion  upon  the  privacy  of  a  woman  im  offence  under  Section  509,  Indian 
Penal  (/ode,  the  intruder  must  he  intending  to  insult  the  modesty  of 
such  woman.  The  opening  wcrdft  of  the  section  relate  to  and  qaalif  j, 
each  one  of  the  acts  subsequently  mentioned  in  it  as  constituting  an 
element  in  the  offence  there  defined. 

The  facts  found  by  the  Magistrate  were  that  the  accused  was  on 
prosecutor's  premises  with  intent  to  peep  or  endeavour  to  peep  into 
the  apartments  occupied  by  the  ladies  of  the  household. 

QuoBre. — Whether  these  findings  justified  a  conviction  of  the  offenoe 
of  intinadiug  upon  the  privacy  of  a  woman,  whereby  to  insult  her 
modesty. 

Found,  on  the  evidence,  that  it  was  not  proved  that  the  accnsed  was 
on  the  premises  with  any  intent  that  constituted  his  presence  there 
criminal  trespass 

„  Indian  Penal  Code,  Sections  149,304  and  S2b — Unlawful  aaembly— 
Culpable  homicide  not  amounting  to  murder  —  Voluntarily  causing  grievous 
hurt — New  trial, — The  aocnsed  eigfit  in  nnmber  and  armed  with  lathis 
beat,  first,  M.  A.,  then  N.  A.  who  came  to  his  aid,  and  then  A.,  who 
died  of  the  injuries  he  received,  his  skull  being  extensively  fractured. 

The  case  was  tried  by  a  first  class  Magistrate  who  convicted  and 
sentenced  the  aocnsed  as  follows  :  — 

O.  under  Section        Indian  Penal  Code :  one  year's  rigoroos  im- 
prisonment  and  Rs.  20  fine. 

The  other  accused  under  Section  148,  Indian  Penal  Codei  four 
months'  imprisonment  and  Bs.  10  fine. 

HMf  that  the  convictions  and  sentences  must  be  set  aside  and  the 
District  Magistrate  be  directed  to  inquire  into  and  try  the  case  on 
charges  as  follows  : — 

G.  on  charges  under  Section  304  and  Section  325,  Indian  Penal 
Code  and  all  the  other  accused  under  Sections  \^  and 
Indian  Penal  Code,  in  respect  of  the  injury  to  and  death  of  A. 
All  the  accused  on  charges  under  Section  148  and  Section  » 
Indian  Penal  Code,  as  regards  the  injuries  to  M.  A.  and  N.  A. 
„       „       Indian  Penal  Code,  Sections  235  and  24Q'^ Possession  of  instrument 
for  purpose  of  using  the  same  for  counterfeiting  coin — Delivery  of  QueeH*s 
coin,  with  knowledge  that  it  is  counterfeit. — The  accused  went  into  a 
village  and  purchased  sweetmeats  from  one  K.  for  which  he  paid  with 
a  counterfeit  two-anna  bit :  he  also  delivered  another  counterfeit  two- 
anna  bit  to  R.  in  payment  for  some  milk.    K.,  on  discovering  the 
fraud,  pursued  the  accused,  and,  aided  by  two  others,  arrested  him. 
On  being  pursued  the  accused  threw  away  a  yellow  bag  which  waa 
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looDjdl  oontaiii  a  mould,  an  ingtmnxent  called  a  gagi "  used  for 
'  fce^puig  «p  a  draught  in  a  fire,  a  file  and  some  white  metal,  all  evident- 
]  ljr  instruments  or  materials  used  for  counterfeiting  coin. 

*r  Seld,  upon  these  facts,  that  the  conviction  should  have  been  under 

Section  235,  Indian  Penal  Code,  and  not  under  Section  240,  the  latter 
section  not  applying  to  the  actual  coiner,  and  there  being  nothing  to 
show  under  what  circumstances  the  accused  became  possessed  of  tfie 
counterfeits  of  the  Queen's  coin    ...  ...  ...  ...  It) 

R. 

RaUwaif$  Aot^  1890. — Section  101 — EndanffeHng  safety  of  persont — Gateman 
.  asleep — Engine  driver  omitting  to  stop  train — Sanction,  —The  Magistrate 
found  that  the  accused,  a  gateman,  was  asleep  on  duty  and  did  not 
'  open  his  gates  when  a  train  was  coming :  that  the  accused  was  there- 
fore negligent  on  duty  a|id  the  safety  of  hnman  beings  was  thereby 
put  in  danger  :  and  the  Magistrate  held  that  the  accused  was  not  free 
from  responsibility  because  the  engine  driver  also  neglected  to  stop 
his  train  before  reaching  the  gates. 

Held,  that  the  conviction  was  right  under  Section  101,  Indicyi 
Railways  Act,  1890. 

Hell  J  also,  that  no  sanction  is  necessary  to  the  institution  of  a 
complaint  of  an  offence  punishable  under  Section  101     »«.  ^.  9 

s. 

Seewriiyfor  good  Behaviour, — See  Criminal  Procedure  Code. 
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A. 

Abdul  Ghaiii  v.  Ifanicipal  Committee,  Peshawar  ...  ...  ...  ...  2 

Abdul  Azix  v.  Ifanicipal  Committee,  Bahadargarh,  District  Kohtak  ...  ...  ...  1 

Abmad  Shah  v.  Qoeen-EmpreBS          ...         ...  ...  ...  ...  ...  ...  10 

Awal  Khan  r.  Qaeen-Emprets            ...         ...  ...  ...  ...  ...  ...  4 

D. 

Dfaari  V.  Qaeen*EmpreM                   ...         ...  ...  ...  ...  ...  13 

H. 

Hopper  r.  Qneen-Kmpress      ...         ...         ...  ...  ...  ...  ...  6 

Maha  Nand  V.  Qaeen-Empress            ...         ...  ...  ...  ...  7 

Mohammad  Khan  v,  Mohammad  Bamsan         ...  ...  ...  ...  ...  ...  11 

V. 

Nvr  Din «.  Monicipal  Committee,  Lahore         ...  ...  «.  ...  ...  ...  3 

Qieeii-Smpress  v.  Ghafor      ...         ...         ...  ...  ...  ...  ...  ...  8 

■                    r.  Fatta        ...         ...         ...  ...  ...  ...  ...  ...  9 

Y. 

Ttgbi  V.  Qoeen-EmpreBS       ...         ...         ...  ...  ...  ...  ...  ...  6 
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No. 

A. 

Abdul  Ghaoi  v.  IfaDicipal  Committeei  Peebawar  ...  ...         ...  2 

Abdul  Aziz  v.  If  nnicipAl  Committee,  Bahadargmrh,  District  Kohtak  ...         ...         ...  1 

Abmad  Shah  v.  Qaeen-Emprees          ...          ...  ...          ...  ...         ...  ...  10 

Awal  Khan  r.  Queen-Emprets            ...         ...  ...         ...  ...         ...         ...  4 

D. 

Dfaari  V.  QQeen-EmpreM                   ...         ...  ...         ...  ...         ...  12 

H. 

Hopper  r.  Qaeen^Kmpress      ...         ...         ...  ...         ...  ...  ...  6 

Mzha  Kand  V.  QaeeD-Eropress            ...         ...  ...         ...  ...         ...  7 

HBhammacl  Khan  v.  Mohammad  Bamsan         ...  ...         ...  ...         ...         ...  11 

V. 

Nv  Din  V.  Municipal  Committee,  Lahore         .,«  ...          «.  ...         ...         ...  3 

a- 

QneeB-Smivress  v.  Ghafor      ...         ...         ...  ...         ...  ...         ...         ...  8 

r.  Fattn        ...         ...  ...         ...  ...         ...         ...  9 

Y. 

Tagfai  V.  Queen-Empress       ...         ...         ...  ...         ...  ...         ...         ...  6 
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REVENUE  JUDGMENTS, 
1892. 

The  reference  are  to  the  Noe,  given  to  the  cases  in  the  Record,** 

No. 

A. 

Aet  XIV  of  1882.— See  Civil  Procedure  Code. 

Act  XVI  of  1887.— iSce  Tenancy  Act. 

Act  XVII of  1887.— See  Land  Revenue  Act. 

Appeal-^Duty  of  Appellate  Court. — Appeal  dismissed  for  ilefauU — Notioe  to  appeU 
lant  of  time  and  place  for  hearing. — In  the  matter  of  fixing  dates  and 
places  for  hearing  suits  and  appeals,  Revenue  Courts  are  bound  by 
the  same  rules  as  Civil  Courts. 

Held^  therefore,  that  where  the  Collector  disposed  of  an  appeal  in 
camp,  no  notice  of  the  place  for  hearing  being  given  by  him — 
an  application  under  Section  558,  Civil  Procedure  Code,  to  restore 
the  appeal  being  rejected  by  the  Collector,  which  order  was  upheld 
by  the  Commissioner  on  appeal — the  proceedings  of  both  the  lower 
Appellate  Courts  must  be  set  aside  with  a  direction  to  the  Collector 
to  re-hear  the  appeal,  after  fixing  a  date  and  place  for  this  purpose 
and  giving  notice  thereof  to  the  parties. 

Punjab  Becordf  No.  48  of  1875,  Civil ;  Judicial  Circular  XIII,  para. 
11  (P^6  50,  3rd  edition)  ;  and  Revenue  Circular  No.  17,  para.  23 
(Vol.  I,  page  71),  referred  to       ...  ...  ...  ...  7 

Atrafu^See  Village  Dues. 

c 


OivU  Procedure  Code  (Act  XIV  of  1882).— ^ppeaZ — Non-appearance  of  appellant — 
Disfnissalfor  default. — If  on  the  day  fixed  in  that  behalf  for  the  hearing 
of  an  appeal,  the  appellant  does  not  attend  in  person  or  by  his  pleader, 
the  appeal  shall  be  dismissed  for  default  (Section  551,  Civil  Procedure 
Code,  and  Section  88,  Punjab  Tenancy  Act,  1887)  ...  4 

„         „  „  „         „       Cecupancy  tenants — Status^'Res  judi- 

cata.— In  a  suit  for  enhancement  of  rent,  the  Settlement  Collector 
declared  the  tenants  to  come  under  Section  6  of  the  Tenancy  Act,  1887, 
and  enhanced  their  rent  accordingly.  The  tenants  had  not  expressly 
claimed  any  particular  status  and  the  question  of  their  status  was  not 
expressly  put  in  issue. 

Held,  in  a  subsequent  suit  by  the  tenants  to  establish  a  right  of 
occupancy  under  Section  5,  sub-section  (1)  (a)  of  the  Tonancy  Act, 
that  the  lower  Courts  had  rightly  held  that  the  question  of  status 
lia4  already  been  decided. 
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The  tenants  sboold  have  raised  the  point  in  their  answer  to  the  first 
suit:  this  they  omitted io  do,  and  the  provisions  of  Section  13,  Ex- 
planation II,  operated  to  make  the  question  res  judicata  ...  ...  5 

OivU  Procedure  Code  (Act  XIV  of  188L*). — Appeal  dismissed  for  default — Notice  io 
appellant  of  time  and  place  for  hearing, — In  the  matter  of  fixing  dates  and 
places  for  hearing  suits  and  appeals,  Revenue  Courts  are  bound  by 
the  same  rules  as  Civil  Courts. 

Held,  therefore,  that  where  the  Collector  disposed  of  an  appeal  in 
camp,  no  notice  of  the  place  for  hearing  being  given  by  him — an 
application  under  Section  558,  Civil  Procedure  Code,  to  restore  the 
appeal  being  rejected  by  the  Collector,  which  order  was  upheld  by 
the  Commissioner  on  appeal— the  proceedings  of  both  the  lower 
Appellate  Courts  must  be  set  aside  with  a  direction  to  the  Collector 
to  re-hear  the  appeal,  after  fixing  a  date  and  place  for  this  purpose 
and  giving  notice  thereof  to  the  parties. 

Punjab  Record f  No.  48  of  1875,  Civil;  Judicial  Circular  XITI,  para. 
11  (page  50,  3rd  edition)  ;  and  Eevenue  Circular  No.  17,  para.  23  (Vol. 
I,  page  71),  referred  to  ...  ...  ...  7 

„  „  „    (Act  XIV  of  1S92). — Section  551 — Dismissal  of  appeal 

for  default — Fixing  day  for  hearing  appellant  or  his  pleader, — The 
defendant  filed  an  appeal  in  the  Commissioner's  Court.  The  practice 
of  the  Court  was  to  permit  appellants  to  deposit  their  appeals  in  a 
box. 

The  appellants  appeal  was  taken  up  several  days  after  being  so 
deposited,  but  the  appellant  to  whom  notice  had  not  been  given, not 
appearing,  it  was  dismissed  in  default. 

Held,  that  as  required  by  Section  551,  Civil  Procedare  Code,  the 
Commissioner  should  have  fixed  a  day  for  hearing  the  appellant  or  his 
pleader,  and  that  the  appeal  must  be  remanded  to  him  for  re-hearing.  19 

Common  Land, — Partition — Shamilat  taraf  and  shamilat  deh'^Ala  lambardar — 
Muafi  land  held  by  ala  lambardar  in  which  he  h^d  no  proprietary  right, — 
In  a  claim  to  partition  certain  shamilat  taraf  and  shamilat  deh 
land,  it  was  sought  to  exclude  the  muafi  land,  which  was  shamilat 
taraf,  held  by  the  ala  lambardar  by  virtue  of  his  office  and  in  which 
.  he  had  no  proprietary  right. 

Heldf  that  there  was  no  reason  for  excluding  this  land  from  parti- 
tion. This  land  was  entered  in  the  revenue  records  as  common  land 
of  certain  tarafs  of  the  village  and  the  records  contained  nothing 
which  precluded  the  holding  from  being  brought  into  partition       ...  15 

J. 

Jagirdar, — Punjab  Land  Revenue  Act^  1887,  Section  48,  sub-section  (2) — Collec- 
tion of  land  revenue  in  cash  or  in  kind — Right  of  Jagirdar  when^  and 
when  not,  an  owner  in  the  estate. — The  Punjab  Land  Revenue  Act,  XVII 
of  1887,  contains  a  provision,  viz..  Section  48,  sub-section  (2),  which  did 
not  form  part  of  the  old  Revenue  Law  (Act  XXXIII  of  1871),  to  the 
effect  that  **  land  revenue  may  be  assessed  in  cash  or  in  kind,  or  partly 
"  in  cash  and  partly  in  kind,  as  the  Local  Government  may  direct." 
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According  to  the  instractions  issued  by  the  Local  Gk^vernment 
Punjab  liecordy  No.  2  of  1889,  Rev.,)  a  Settlement  OflSeer  is  bonnd  io 
assess  every  estate  fo  a  cash  assessment,  even  when  held  in  jagir,  and 
to  offer  such  settleraeut  to  the  owners. 

The  only  consideration  which  justifies  the  making  of  a  settlement 
with  a  jagirdar  is  the  fact  of  his  being  in  some  sense  owner  of  the 
lands.  The  laxity  which  prevailed  in  the  early  days  of  Punjab 
administration  in  this  respect  is  no  longer  permissible  under  the 
existing  Revenue  Law,  which  provides  that  every  estate  is  to  be 
assessed  and  the  settlement  offered  to  the  owners. 

If  the  estate  is  held  in  jagir  by  a  jagirdar  who  is  not  the  owner,  he 
is  only  entitled  to  the  Government  demand.  If  he  has  any  rights  of 
ownership,  these  rights  are  not  affected  by  a  re-assessment  of  the 
revenue,  and  under  Section  61  of  the  Land  Revenue  Act,  1887,  the 
settlement  may  (subject  to  Rule  208)  be  offered  to  him. 

Collections  of  the  Government  revenue  in  kind  are  no  longer  per- 
mitted, but  a  jagirdar  who  is  also  proprietor,  and  who  as  jagirdar  has 
permission  (Rule  226)  to  collect  the  revenue  assigned  to  him,  may 
without  impropriety  be  permitted  to  continue  collections  in  kind, 
where  these  have  been  customary. 

A  jaorirdar  who  is  not  oWner,  even  if  permitted  to  collect  his  reve* 
nue,  must  collect  it  from  the  headman  empowered  to  collect  it  from 
the  landowners  (Rule  226)  if  such  revenue  is  payable  in  cash. 

Found,  also,  upon  the  evidence,  that  the  respondent  (the  jagirdar) 
had  not  established  any  title  to  be  considered  the  owner  of  the  estate  14 


Lafiibardar  — Removal  of  from  office  when  required  hy  the  Criminal  Courts  to 
give  security  for  good  behaviour — Duty  of  Collector. — Lehna  Singh, 
a  -lambardar  in  the  Sialkot  District  of  sixteen  years  stranding, 
was  required  by  a  competent  Magistrate  to  give  security  for  good 
behaviour  for  one  year  in  a  bond  for  Rs.  600.  The  Magistrate  recorded 
evidence  and  held  that  Lehna  Singh  was  the  abettor  of  thieves  and 
habitually  received  stolen  property :  he  accordingly  made  an  order 
against  Lehna  Singh  under  Sections  110  and  118,  Onminal  Procedare 
Code. 


Lehna  Singh  appealed  to  the  District  Magistrate,  who  dismissed  the 


Upon  the  same  day,  the  Collector  of  the  District  took  up  the  ease  on 
the  Revenue  side  to  consider  whether  Lehna  Singh  was  a  fit  person  to 
retain  the  office  of  lambardar :  the  Collector  dismissed  him  on  the 
ground  that  it  had  been  proved  that  he  was  a  habitual  receiver  of 
stolen  property  and  had  been  called  upon  to  furnish  security  for  one 
year.  ^  .  , 

Lehna  Singh  then  appealed  to  the  Commissioner,  who  reversed  the 
Collector's  order  and  directed  that  Lehna  Singh  be  restored  to  his 
office  on  the  ground  that  he  had  been  "  mechanically  dismissed  by  the 
Collector,  because  the  man  had  been  put  on  security  under  Section 
*•  110,  Criminal  Procedure  Code,  by  a  Magistrate." 


L. 


•appeal. 
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,  SeU,  by  the  Finwoift]  .  CommisftioBer,  tbitt  when  a  huDbar^  has 
.  been  ordered  by  a  Magietmie  to  |^ve  security  for  good  behavionr 
onder  the  provisions  of  the  Criminal  Prooednre  Code  and  has  failed, 
as  Lehna  Singh  had  failed,  to  get  the  order  set  aside  either  by  the  Dis- 
trict Magistrate  on  appeal  or  bv  the  Chief  Court  in  revision,  the  1am- 
bardar  is  primd  facie  liable  to  dismissal  from  his  oflBce. 

This,  however,  is  not  to  be  taken  to  mean  that  the  Revenue  authori- 
ties have  no  option  in  the  matter  and  are  absolutely  bound  to  pass  an 
order  of  dismissal ;  but  those  authorities  would  ordinarily  fail  in  their 
duty  if  they  retained  such  a  lambardar  in  office  uuless  he  could  show 
very  strong  reason  why  he  should  not  be  removed. 

Ordinarily,  such  an  order  of  dismissal  should  not  be  made  immedi- 
ately after  the  rejection  of  an  appeal  by  the  District  magistrate  refus- 
ing to  set  aside  an  order  requiring  security  :  a  lambardar  should  first 
be  suspended  and  the  question  of  his  dismissal  or  otherwise  postponed 
J  until  after  the  lapse  of  a  reasonable  time — say  six  months — to  enable 
.  him  to  contest  the  order  requiring  him  to  give  security   ...  ...  8 

Lamhari&r. — Olaim  to  ofice  of — Adopted  son,  being  also  a  sxster*s  son, — The 
,  adopted  son,  who  was  also  a  sister's  son  of  the  deceased  lambardar, 
'.claimed  to  succeed  to  the  vacant  office. 

The  Financial  Commissioner,  after  a  remand  for  inquiry  on  the 
question  of  custom,  declined  to  interfere  with  the  order  of  the  Com- 
missioner in  which  that  officer  refused  to  appoint,  as  lambardar,  the 
adopted  son,  such  adopted  son  being  the  sister's  son  of  the  deceased 
and  belonging  to  a  different  g6t. 

Punjab  Beeord,  No.  14  of  1886,  Rev.,  referred  to         ...  ...  9 

„  Claim  to  office  of — Adopted  sow,  being  also  a  daughter's  son, — The 

^-^adopted  son,  who  was  also  a  daughter's  son,  of  the  deceased  lambar^ 
.  dar,  claimed  to  succeed  to  the  vacant  office. 

The  Financial  Commissioner,  after  a  remand  for  inquiry  on  the 
question  of  custom,  declined  to  interfere  with  the  order  of  the  Com- 
missioner in  which  that  oiScer  Infused  to  appoint,  as  lambardar,  the 
adopted  son,  such  adopted  son  being  the  daughter  s  son  of  the  deceased 
and  belonging  to  a  dicEerent  g6t. 

Put^ab  Record,  No.  9  of  1892,  Rev.,  referred  to  ...  10 

„  Olaim  to  ofiee  of — Adopted    son,  being  also  a  sisters  son. — ^The 

adopted  son,  who  was  also  a  sister's  son  of  the  deceased  lambardar, 
claimed  to  euceeed  to  the  vacant  office. 

'1  The  Financial  Commissioner  declined  to  interfere  with  the  order  of 
•  theCJonrmifisiotier  settin^if  aside  the  appointment  of  the  adopted  son, 
f  snoli  adopted  son  being  the  sister's  son  of  the  deceased  and  belonging 
toadiScfrent  g6t. 

Punjab  Eecord,  Nos.  9  and  10  of  J892,  Rev.,  followed  ...  ...  II 

",  P\a/ifn  to.  ofice  of— Adopted  $9^,,  being  also  a  brother's  son. — The 

adopted  ^on^  wixo  was  also  a  bi'At^M^r  s  son  of  the  deceased  lambardar, 
claimed  to  succeed  to  tl|e  vacfimt  ofS^  in  preference  to  the  son  of  an 
'  elder  brother  of  deceased* 


Digitized  by 


Th€  nfwencu  vtQtM  Ko$,  given  to  the  eaee$  im  the  **  Beoerd,** 


V.  Ko. 

'  SM,  ttpfaolding  the  order  ol  the  OdtmniMioner,  that  the  iul<i|ited 
Mm,  being  otherwise  fit  and  being  by  birth  a  nephew  of  his  adoptive 
father,  h^  a  preferential  claim. 

Ptifi;«6  Reeord,  No.  14  of  1886,  Rev.,  followed  ...  12 

Lanbardur, — Claim  to  office  of — Adopted  son,  being  aUn  a  brother^e  «on. — The 
adopted  son,  who  was  also  a  brother's  son  of  the  deceased  lambardaTi 
claimed  to  succeed  to  the  vacant  office 

The  Collector  and  (commissioner  appointed  the  deceased's  brother  in 
•  preference  to  the  adopted  son. 

The  Financial  Commiflsioner  upon  application  for  revision,  reversed 
these  orders  and  appointed  the  adopted  son,  he  beinff  a  brother's  son 
and  therefore  of  the  same  gdt  as  the  deceased  lambardar...  ...  13 

Land  Revenue  Act,  1887,  Section  48,  $ub-$eelion  (2)  —  Collection  of  land  revenue  in 
caih  or  in  kind — Vight  of  jagirdar  when,  and  whey^  not,  an  owner  in  the 
-  estate. — The  Punjab  Land  Revenue  Act-,  XVII  of  1887,  contains  a 
provision,  vie,,  Section  48,  sub-section  (2),  which  did  notform  part  of 
the  old  Revpnue  Law  (Act  XXXIII  of  1871),  to  the  effect  that  "  land 
"  i*evenue  may  be  assessed  in  cash  or  in  kind,  or  parti  jin  cash  and 
"  partly  in  kind,  as  the  Local  Government  may  direct.** 

According  to  the  instructions  issued  by  the  Local  Government  (<jf, 
Punjab  Record,  No,  2  of  1889,  Rev.,)  a  Settlement  Officer  is  bound  io 
aftsess  every  estate  to  a  cash  assessment,  even  when  held  in  jagir,  and 
to  offer  such  settlement  to  the  owners. 

The  only  consideration  which  justifies  tlie  making  of  a  settlement 
with  a  jagirdar  is  the  fact  of  his  being  in  some  sense  owner  of  the 
lands.  The  laxity  which  prevailed  in  the  early  days  of  Punjab 
administration  in  this  respect  is  no  longer  permissible  under  the  existing 
Revenue  Law,  which  provides  that  every  estate  is  to  be  assessed  and 
the  settlement  offered  to  the  owners. 

'  '  If  the  estate  is  held  in  jagir  by  a  jagirdar  who  is  not  the  owner,  he 
is  only  entitled  to  the  Government  demand.  If  he  has  any  rights  of 
ownership,  these  rights  are  not  affected  by  a  re-assessment  of  the 
revenue,  and  under  Section  61  of  the  Land  Revenue  Act,  1887,  the 
settlement  may  (subject  to  Rule  208)  be  offered  to  him. 

Collections  of  the  Government  revenue  in  kind  are  no  longer  per- 
mitfted,  but  a  jagirdar  who  is  also  proprietor,  and  who  as  jagirdar  nas 
permission  (Rule  226)  to  collect  tbe  revenue  assigned  to  him,  may 
without  impropriety  be  permitted  to  continue  collections  in  kind, 
where  these  have  been  customary. 

A  jagirdar  who  is  not  owner,  even  if  permitted  to  collect  bis 
revenue,  must  collect  it  from  the  headman  empowered  to  collect  it 
from  the  landowners  (Rule  226)  if  such  i*evenue  is  payable  in  cash. 
^        *    Found,  also,  upon  the  evidence,  that  the  respondent  (the  jagirdar) 

had  not  established  any  title  to  be  considered  the  owner  of  the  estate.  14 

0. 

(kcuvantyitnant'-PiiVob  Ten&ncy  Act,  1887,  Section  6,  sub^section  (1)  fa)-* 
Orcvpancy  fights — Jagirdar  under  grant  from  Hkh  Oovemment, — Held, 
that  the  holder  of  a  jagir  granted  in  A.  D.  1809  by  an  officer  of  the 
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Sikh  Government  on  behalf  of  thafc  Government  and  resnmed  by  the 
British  Government  at  annexation  was  a  **  jagirdar  "  within  the  mean- 
ing of  Section  5,  sub-section  (1)  (d),  Punjab  Tenancy  Act,  1887,  which 
confers,  under  the  circumstances  specified  therein,  rights  of  occupancy 
on  persons  who  have  been  jagirdars  of  the  lands  occupied  by  them  ...  2 

Occupancy  tenant, — Status — Res  judicata. — lu  a  suit  for  enhancement  of  i*6nt, 
the  Settlement  Collector  declared  the  tenants  to  come  under  Section 
6  of  the  Tenancy  Act,  1887,  and  enhanced  their  rent  accordingly. 
The  tenants  had  not  expressly  claimed  any  particular  status,  and 
the  question  of  their  status  was  not  expressly  put  in  issue. 

Heldf  in  a  subsequent  suit  by  the  tenants  to  establish  a  right  of 
occupancy  under  Section  5,  sub-section  (1)  (n)  of  the  Tenancy  Act, 
that  the  lower  Courts  had  rightly  held  that  the  question  of  status  had 
already  been  decided. 

The  tenants  should  have  raised  the  point  in  their  answer  to  the  first^ 
snit:  this  they  omitted  to  do,  and  the  provisions  of  Section  13,  Expla- 
nation II,  operat>ed  to  make  the  question  rea judicata      ...  ...  5 

p. 

Partition. — Shamilat  taraf  and  shamilat  deh — Ala  lambardar — Muafi  land  held 
hy  ala\Iambardar  in  which  he  had  no  proprietary  right, — In  a  claim  to 
partition  certain  shamilat  taraf  and  shamilat  deh  land,  it  was  sought 
to  exclude  the  muafi  land,  which  was  shamilat  taraf,  held  by  the 
ala  lambardar  by  virtue  of  his  office  and  in  which  he  had  no  pro- 
prietary right. 

Held^  that  there  was  no  reason  for  excluding  this  land  from  parti- 
tion. This  land  was  entered  in  the  Revenue  records  as  common  land 
of  certain  tarafs  of  the  village  and  the  records  contained  nothing  which 
precluded  the  holding  from  being  brought  into  partition...  15 

Pleadings* — Plaint — Secundum  allegata^  Decree  of  occupancy  rights  on  basis 
other  than  that  sued  for—  Material  irregula^-ity.  ^The  plaintiff  sued  for 
occupancy  rights  under  Section  5,  sub-section  (1)  (d),  Punjab  Tenancy 
Act,  1887  :  the  Commissioner  being  of  opinion  that  the  plaintiff  had 
rights  of  occupancy  under  sub-section  (1)  (a)  decreed  accordingly, 
considering  it  unnecessary  to  determine  whether  the  plaintiff  was  en- 
titled to  succeed  upon  the  grounds  alleged  by  him  in  his  plaint. 

Held,  by  the  Financial  Commissioner  on  revision,  that  it  was  a 
material  irregularity  on  the  part  of  the  Commissioner  to  award  the 
plaintiff  a  higher  status  than  that  asked  for.  The  plaintiff  had  made 
no  claim  under  Section  6,  sub-section  (1)  (a),  or  amended  his  plaint 
asking  for  such  relief,  or  in  any  way  advanced  a  claim  to  be  of  a  higher 
status  than  that  prescribed  in  snb-section  (1)  (d)  ...  J 

R. 

Beviiion.^ Plaint — Secundum  allegata~Defiree  of  occupancy  rights  on  basis  other 
than  that  sued  for — Material  irregularity. — The  plaintiff  sued  for  occu- 
pancy rights  under  Section  5,  sub-section  (1)  (rf),  Punjab  Tenancy 
Act,  1887 :  the  Commissioner  being  of  opinion  that  the  plaintiff  had 


Digitized  by 


INDEX  TO  EBVBNUB  JUDGMENTS. 


▼It 


The  r$ference8  are  to  the  Hos.  given  to  the  cases  in  the  Record" 


a  right  of  occnpaDcy  under  sub-section  (1)  (a)  decreed  accordingly, 
considering  it  unnecessary  to  determine  whether  the  plaintiff  was 
entitled  to  succeed  upon  the  grounds  alleged  by  him  in  his  plaint. 

Held,  by  the  Financial  Commissioner  on  revision,  that  it  was  a 
material  irregularity  on  the  part  of  the  Commissioner  to  award  the 
plaintiff  a  higher  status  than  that  asked  for.  The  plaintiff  had  made 
no  claim  under  Section  5,  sub-section  (1)  (a),  or  amended  his  plaint 
asking  for  such  relief,  or  in  any  way  advanced  a  claim  to  be  of  a 
higher  status  than  that  described  in  sub- section  (1)  (d)   ...  ...  1 

Bevinou. — Ejeciment — Omission  to  direct  tenant  to  file  a  statement  of  claim  to  eom- 
pensation — Material  irregularity, — It  is  a  material  irregularity  if  a 
Court  of  first  instance  omits,  in  a  suit  to  contest  a  notice  of  ejectment, 
to  call  upon  the  tenant  to  file  a  statement  of  his  claim,  if  any,  to  com- 
pensation for  improvements  or  for  disturbance,  and  of  the  grounds 
thereof,  in  pursuance  of  the  directions  contained  in  Section  70,  Punjab 
Tenancy  Act,  1887. 

Punjab  Record,  No.  13  of  1890,  Rev.,  referred  to        ...  .„  6 

„  Material  irregularity — Omission  to  consider  provisions  of  the  Tenancy  dct^ 
1887,  as  affecting  claim  to  occupancy  rights. — A  lower  Court  act«  with 
material  irregularity  in  disposing  of  a  plaintiff's  claim  to  occupancy 
rights  without  reference  to  the  new  Tenancy  Act,  XVI  of  1887. 

In  the  Settlement  Record  of  1882,  a  Recoi*d  compiled  when  the 
old  Tenancy  Act  (XXVIII  of  1868)  was  in  force,  the  plaintiffs  were 
apparently  rightly  recorded  as  being  tenants-at-will,  because  thejr  were 
not  in  1868  the  representatives  of  persons  who  had  settled  in  the 
Tillage  with  the  founders  (Section  5  (3),  Act  XXVIII  of  1868). 

Since  1882,  however,  the  new  Tenancy  Act  has  been  passed,  Section 
5,  sub-section  (1)  (c)  of  which  is  much  wider  than  Section  5  (3)  of 
the  old  Act. 

The  case  remanded  to  the  Commissioner  for  redccisien  accordingly...  16 

„      Material  irregularity — Granting  decree  for  occupancy  rights  under  See* 
tion  8,  Punjab  Tenancy  Act,  1887,  on  vague  and  ill-considered  grounds, — 
The  lower  Courts  decreed  the  plaintiff's  rights  of  occupancy  under 
Sections,  Tenancy  Act,  1887,  on  vague  grounds  and  without  consider- 
ing  the  test  laid  down  in  Punjab  Becord^  No.  4  of  1875,  Rev. 

JETeW,  that  this  amounted  to  a  material  irregularity  justifying  the 
remanding  of  the  case  to  the  first  Court  for  redecision,  after  further 
inquiry  if  necessary    ...  ...  ...  ...  17 

T. 

t€iy(my  Act,  1887.— PZain/. — Secundum  allegata— Decree  of  oeeupanoy  rights  on 
basis  other  than  that  sued  for — Material  irregularity, — The  plaintiff  sued 
for  occupancy  rights  under  Section  5,  sub-section  (1)  (d),  Punjab 
Tenancy  Act,  1887 :  the  Commissioner  being  of  opinion  that  the 
plaintiff  had  rights  of  occupancy  under  sub-section  (1)  (a),  decreed  •  - 
accordingly,  considering  it  unnecessary  to  determine  whether  the 
plaintiff  was  entitled  to  succeed  upon  the  grounds  alleged  by  him  in 
his  plaint. 
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Heldy  hj  the  Financial  Commissioner  on  revision,  tbat  it  was  a 
material  irregnlaritj  on  the  part  of  the  Commissioner  to  award  the 
plaintiff  a  higher  status  than  that  asked  for.  The  plaintiff  had  made 
no  claim  under  Section  5,  snh-section  (1)  (a),  or  amended  his  plaint 
asking  for  such  relief,  or  in  any  way  advanced  a  claim  to  be  of  a  higher 
status  than  that  described  in  sub-section  (1)  (d) 

Tenancy  Actj  1887. — Section  6,  Buh-section  (1)  (a). — Occupancy  rights — Jagirdar 
under  grant  from  Sikh  Qovemment. — Held,  that  the  holder  of  a  jagir 
'  '  granted  in  A.D.  1809  by  an  officer  of  the  Sikh  Qovemment  on  behalf 
of  that  Government  and  resumed  by  the  British  Government  at  an- 
nexation, was  a  **  jagirdar  "  within  the  meaning  of  Section  5,  Hub- 
section  (1)  (d),  Punjab  Tenancy  Act,  1887,  which  confers,  under  the 
circumstances  specified  therein,  rights  of  occupancy  on  persons  who 
have  been  jagirdliaars  of  the  lands  occupied'  by  them 

f»  ,9  Appeal — Non-appearance  of  appellant— Dismissal  for  default. 

— If  on  the  day  fixed  in  that  behalf  for  the  hearing  of  an  appeal,  the 
appellant  does  not  attend  in  person  or  by  his  pleader,  the  appeal  shall 
be  dismissed  for  default  (Section  551,  Civil  Procedure  Code,  and  Sec- 
tion 88,  Punjab  Tenancy  Act,  1887) 

tf  i»  Occupancy  tenants  -  Status— Re8  judicata.— In  a  suit  for 

enhancement  of  rent  the  Settlement  Collector  declared  the  tenants 
to  come  under  Section  6  of  the  Tenancy  Act,  1887.  and  enhanced 
their  rent  accordingly.  The  tenants  had  not  expressly  claimed  any 
particular  status  and  the  question  of  their  status  was  not  expressly 
put  in  issue. 

Beld,  in  a  subsequent  suit  by  the  tenants  to  establish  a  right  of 
occupancy  under  Section  5,  sub-section  (1)  (a)  of  the  Tenancy  Act, 
that  the  lower  Courts  had  rightly  held  that  the  question  of  status  had 
already  been  decided. 

The  tenants  should  have  raised  the  point  in  their  answer  to  the 
first  suit :  this  they  omitted  to  do,  and  the  provisions  of  Section  13, 
Explanation  II,  operated  to  make  the  question  res  judicata 

t»         ;>  Ejectment— Omission  to  direct  tenant  to  file  a  statement  of 

cfatm  to  condensation— Material  irregularity,^  It  is  a  material  irregu- 
larity if  a  Court  of  first  instance  omits,  in  a  suit  to  contest  a  notice  of 
ejeotmwit,  to  call  npon  the  tenant  to  file  a  statement  of  his  claim  if 
any,  to  compensation  for  improvements  or  for  disturbance,  and  of 
the  grounds  thereof,  in  pursuance  of  the  directions  contained  in 
Section  70,  Punjab  Tenancy  Act,  1887. 

Fw^ab  B^i,  No.  13  of  1890,  Rev.,  referred  to 

V. 

^^^""^^  ^^i^iSl^^^^^^^^^  ^^^^  persons 
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Z. 

Zaildan. — ^ered%tary  claimSy  other  things  being  equal. — Althoagli  no  right  to  the 
office  of  Zaildar  arises  from  the  fact  tha:t  the  claimant  is  related  to  the 
former  holder  of  the  office,  yet  it  is  equally  true  that  such  relation- 
ship is  no  disqualification. 

If,  among  the  claimants,  it  were  found  that  the  man  who  was 
selected  as  having  the  strongest  claim  on  the  recognised  grounds 
were  also  son  of  the  late  holder  of  the  office,  a  Collecter  might  veuy 
fairly  feel  confirmed  and  supported  in  his  choice. 

The  dictum,  that  appointments  should,  as  far  as  possible,  not  be 
■of  a  heredit  ary  character,  disapproved. 

funJcJ)  Record,  Nos.  6  of  1887  and  5  of  1890,  Rev.,  referred  to     ,„  3 
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/rjan  Singh  i\  Sachet  Singh 
Atar  Singh  r«  Baghel  Singh  ,.• 
Azimalla  v.  Jehaugir  Khan     ..•  ..« 

Bahala  v.  Mamraj  ... 

Changatta  v.  Kand  Singh 

Daulat  Khan  v.  Masi  Ali  .m 
Fazls  p.  Lai  Singh    ...  ...  ... 

0. 

Gopal  Singh  v.  Khushal  Singh  nod  Pii'  Mahammad 
Gardit  Singh  v.  Sardor  Javrata  Singli  ... 

H 
L. 


0. 
D. 
F. 


Hira  r.  Wazira 


Lehna  Singh,  Lambardftr.  Dismissal  of- 
Lekha  Mai  v.  Mahammad  Bakhsh  ..i 


Nnnda  r.  Malla  Singh 

Nathn  and  LaIji  r.  Atma  Ham 

Kihal  Siogh  r.  Dira  Singh 

fiamjas  r.  ^Tihala     ...  ... 

Shah  Muhammad  i*.  Diwan  Bnkhsh 

Bher  Singh  r.  Snbha 

Sachet  Singh  r.  Baaant  Singh 


N. 

R. 
S. 
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Subject. 


A. 

Appeals — Copies  of  Judgments  of  Divitioncd  Courts. — 

Submitted  to  Chief  Court,  must  be  clearly 

aud  legibly  written... 
Applications — Pensions — Gratuity, — To  be  submitted 

direct  through  Divisional  J udges  in  certain 

cases 

Army — Vcdive — Officers  and  Soldiers, — Instructions  as 
to  litigation  affecting — to  include  Reservists 


Canionment  Magistrates. — Cfriminal  judicial  powers 

exercised  by — 
Civil  Courts — Females  imprisoned, — Certain  inform- 
ation regarding — required 
Ctrcular— Book.— Addition  to  No.  XII— 3109  G.,  dated 
8th  July  1890  (Science  of  Jurisprudence  by 
Mr.  W.  H.  Rattigan) 

 Addition  to  rules— No.  XVIII— 

3822  G.,  dated  5th  September  1890  (Control  of 
Lockup  by  local  Magistrate) 

-Substitution  in— No.  XXII— 6319 


G.,  December  9th,  1890  (Statement  of  offences 
cognizable  and  non-cognizable  by  Police)  ... 

-Revised  edition  0/— No.  11—1011  G., 


Circular 
No. 


February  26th,  1891  (Income — Expenditure- 
Record  Office  Funds) 

-Addition  to  rules— No.  17— .S822  G., 


dated  5th  September  1890  (Control  of  Lockup 
by  local  Magistrate) 

 Substitution  in— No.  22—5319  G., 

9th  December  1890  (Statement,  pf  offences 
cognizable  and  non-cognizable  by  Police)  ... 


G.  L. 
249  G. 

5— 1117G. 

4-822  G. 


G.  L. 
4640  G. 
4924  G. 


927  G. 
1356  G. 
1340  G. 
2805  G. 
1356  G. 
1340  G. 
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19th  Jany. 

11th  March 
20th  Feby. 

22nd  Novr. 
14th  Deer. 

25th  Feby. 

31st  March 

30th  March 

13th  June 

3lBt  March 

30th  March 

Googl 
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Fall  Bench. 

No.  1. 

SULTAN  ALI  SHAH  &  OTHERS,- (Plaintiff!),— 


KADIR  BAKHSH  AND  OTHERS,— (Defendants),—  ^ 
RESPONDENTS. 

Case  No.  848  of  1890. 
(Rob,  Rivaz  &  Stoqdon,  JJ.) 

Bight  to  use  of  ujater^Land'tuit— Punjab  Courts  Act,  lB8i,  Beciion 
3 — Appeal. 

The  plaintiff  sued  to  establish  his  ri^ht  to  the  nse  of  water  of  the 
Dabgana  Canal  for  irrigating  land  as  defined  in  Section  4*  of  the  Punjab 
Tenancj  Act,  1887  :  no  claim  was  made  to  any  share  in  the  land  ooonpied 
by  the  canal,  or  in  the  canal  as  a  whole. 

Held  (Roe,  J.,  doubting),  that  the  suit  was  not  a  'Mand-Buit"  as 
defined  in  Section  3,  Fonjab  Courts  Act,  1884  (as  amended). 

Further  appeal  from  the  decree  of  H,  B,  Beckett  Esquire,  Divisional 
Judge,  Derajati  dated  6th  February  1890. 
K.  P.  Roy  and  Mukerjee,  for  appellants. 
Ishwar  Das,  for  respondents. 

The  plaintifPs  sned  to  establish  tbeir  right  to  nse  the  water 
of  the  Dabgana  Canal  for  irrigating  land  aB  defined  in  Section  4 
of  the  Tenancy  Act,  1887.  At  the  first  hearing  of  the  appeal, 
a  preliminary  qnestion  arose  as  to  whether  the  suit  was  a 
"  land-suit,"  as,  if  not,  no  further  appeal  would  lie  without  a  ' 
certificate  from  the  Divisional  Judge  under  Section  40,  sub- 
section (1)  (i),  Punjab  Courts  Act. 

*  Section  4. — "  Land  *'  means  land  which  is  not  occupied  aa  the  site 
of  any  boilding  in  a  town  or  village  and  is  occnpied  or  has  been  let  for 
agrionltoral  purposes  or  for  purposes  subservient  to  ag^cultnre,  or  for 
pasture,  and  includes  the  sites  of  buildings  and  other  stmotures  on  such 
land. 
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Versus 
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The  Diyision  Bench  (Stogdon  and  Beachcroft,  J  J.)  made 
the  following  reference  to  a  Poll  Bench — 

20ft  July  1891.  Stogdon,  J. — This  is  a  suit  to  establish  a  right  to  nse  of 
water  of  the  Dabgana  Canal  for  irrigating  land,  as  defined  in 
Section  4  of  the  Tenancy  Act,  in  the  mode  laid  down  in  the 
Settlement  Record.  It  was  valued  at  Rs.  2,000  in  the  Courts 
below,  but  under  rule  IV  of  the  rules  framed  under  the 
Snits  Valuation  Act  its  value  does  not  exceed  Rs.  600.  If,  then, 
the  suit  is  an  unclassed  one,  no  appeal  lies  to  this  Court  without 
a  certificate  from  the  Divisional  Judge ;  but  it  is  urged  that  it 
is  a  land-suit,  and  a  ruling  of  the  First  Bench  in  Civil  Appeal 
No.  1383  of  1889  is  quoted  as  an  authority  in  support  of  this 
contention.  As  we  are  not,  as  at  present  advised,  prepared  to 
concur  with  it,  and  the  two  cases,  though  somewhat  different,  do 
not  appear  to  be  practically  distinguishable,  we  refer  the  question 
whether  the  present  is  a  land-suit  to  a  Full  Bench  for  decision. 

The  following  opinions  were  delivered  by  the  Full  Bench : 

7tt  Bee,  1891.  •  Roe,  J. — As  stated  in  the  order  of  reference,  this  is  a  suit 
to  establish  a  right  to  the  use  of  water  of  the  Dabgana  Canal 
for  irrigating  land  as  defined  in  Section  4  of  the  Tenancy  Act. 
No  claim  is  made  to  any  share  in  the  land  occupied  by  the 
canal,  or  in  the  canal  as  a  whole.  The  question  referred  to 
us  is  whether  the  suit  is  a  "land-suit." 

To  answer  this  question,  it  is  convenient  to  consider  sepa- 
rately the  grounds  on  which  it  may  be  urged  that  the  suit  is  a 
land-suit.  These  grounds  are  :  (1)  that  it  is  a  land-suit  quoad 
the  canal  in  which  the  right  is  claimed  ;  (2)  that  it  is  a  land- 
suit  quoad  the  land  on  behalf  of  which  the  right  is  claimed. 

In  support  of  the  first  ground,  an  unpublished  judgment  of 
this  Court,  No.  1383  of  1889,  is  relied  on,  and  is  indeed  the 
cause  of  the  present  reference.  It  is  true  that  in  that  case  the 
land  occupied  by  the  water-course  was  originally  the  plain- 
tifEs*  but  the  plaintiffs  did  not  claim  a  share  in  the  land  so 
occupied,  or  in  the  water-course  as  a  whole :  they  merely  claimed 
the  use  of  the  water  under  an  agreement  alleged  to  have 
been  made  with  the  constructors  of  the  water-course.  It  was 
considered  that  the  water-course  itself  was  land  as  defined  by 
the  Tenancy  Act,  inasmuch  as  it  was  occupied  for  purposes 
subservient  to  agriculture,  and  that,  although  the  claim  was  not 
jor  any  part  of  the  water-course,  it  was  for  a  right  relating  to 
it,  viz,^  a  right  to  take  water  from  it,  and  the  water  could  not 
bo  separated  from  the  water-course. 
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I  do  not  doubt  that  a  water-  course  used  for  purposes  of 
irrigation  is  **  land  "  as  defined  by  the  Tenancy  Act,  just  as  it 
lias  been  held  in  Punjab  Record,  No,  62  of  1891,  that  a  well  so 
used  is  "  land. "  I  would  observe,  however,  that  the  latter 
judgment^  which  was  delivered  by  myself,  hardly  brings  out 
suflRciently'the  distinction  between  buildings  and  structures 
and  their  sites.  Section  4  of  the  Tenancy  Act  does  not  make 
any  buildings  or  structures  themselves  land  :  it  merely  says  that 
the  term  land  "includes  the  sites  of  buildings  and  struc- 
tures on  such  land,  "  i.e.,  on  land  let  or  occupied  for  purposes 
subservient  to  agriculture .  As  a  fact,  claims  to  a  share  in  a 
well  or  water-course  do  generally  include  a  claim  to  the  site,  ^/ 
and  are  thus  claims  for  or  relating  to  land  as  defined  by  Sec- 
tion 4.  But  it  appears  to  me  quite  easy  to  conceive  claims 
to  the  structure  alone  which  have  no  reference  to  the  site, — for 
instance,  claims  may  be  made  to  the  woodwork  of  the  well  or 
oijhalars  on  the  water-course,  or  to  the  bricks  with  which  the 
well  or  an  aqueduct  is  constructed,  although  no  claim  what- 
ever is  made  to  the  land. 

And  if  the  structure  itself  is  thus  separable  from  the  land, 
it  appears  to  me  that  the  water  flowing  over,  or  standing  in 
the  land,  whether  or  not  a  masonry  structure  intervenes 
between  it  and  the  land,  is  equally  separable.  That  it  is  physi- 
cally separable  is  beyond  doubt,  and  the  right  to  the  water  is 
also,  in  my  opinion,  separable,  although  the  site  of  the  water- 
course or  well  may,  as  already  explained,  be  land ;  yet  other 
persons  may  have  a  right  to  take  the  water  for  various  pur- 
poses, and  the  right  may  rest  on  various  foundations.  A  man 
may  by  paying  an  annual  sum  obtain  from  the  owner  of  an 
irrigation  canal  the  right  to  place  in  it  a  wheel  which  will 
thus  work  by  water-power  machinery  :  he  may  acquire,  either 
by  express  agreement,  or  by  way  of  easement,  a  right  to  takp 
for  domestic  purposes  w^ater  from  a  well  the  site  of  which  is 
Ian?  within  the  meaning  of  Section  4.  I  think  it  impossible  \ 
to  suppose  that  the  Legislature  ever  intended  that  suits  to 
enforce  these  rights  should  be  considered  land-suits ;  nor  do 
I  think  that  they  are  so  on  a  proper  construction  of  the 
Tenancy  and  the  Punjab  Courts  Acts. 

I  think,  therefore,  that  the  present  suit  is  not  a  land-suit  j 
quoad  the  water-course,  or  i-ather  the  water,  in  which  the 
right  is  claimed.    It  remains  to  be  considered  whether  it  is  a  ) 
land-suit  gwooi^thejMid  for  the  irrigation  of  which  the  water 
isdauned. 
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It  appears  to  me  clear  that  tlie  mere  fact  that  the  pur^e 
*  for  which  the  water  is  to  be  used  is  to  irrigate  land  does  not 
affect  the  case.    If  a  zamindar,  for  the  purpose  of  manuriiig 
his  land,  purchased  a  quantity  of  sewage  from  the  Municipal 
Committee,  a  suit  brought  with   reference  to  this  sewage 
could  hardly  be  called  a  land-suit :  if  he  purchased  from  the 
Committee  a  right  to  take  a  certain  supply  of  water  from  their 
■  water- works,  intending  to  convey  this  water  in  casks  to  his 
:  land  and  use  it  for  purposes  of  irrigation,  it  would  be  equally 
impossible  to  class  a  suit  relating  to  this  purchase  as  a  land- 
suit. 

But  although  the  mere  fact  that  the  water  is  required  for 
the  irrigation  of  agricultural  land  would  not  make  the  suit  a 
land-suit,  it  may  be  that  the  grounds  on  which  the  claim  is 
made  affect  the  nature  of  the  suit.  The  water,  or  the_  right  tp 
take  water  in  a  particular  way,  may  be  claimed,  not  as  a  right 

(•  acq^nixed  by  the  plaintiff  or  his  predecessors  for  themselves, 
but  as  a  right  inherent  in  the  land  itself.  It  may  be  said  that 
the  owner  or  occupier  of  the  land  for  the  time  being  is  suing, 
not  on  behalf  of  himself  but  on  behalf  of  the  land. 

I  think  that  such  a  right  must  be  considered  a  right  or 
interest  in  land,  and  that  a  suit  to  enforce  it  is  the]*efore  a  land- 
luit. 

Whether,  on  the  above  view  of  general  principles,  the 
present  suit  is  a  land-suit,  which  is  the  question  actually 
referred  to  us,  I  am  not  at  present  prepared  to  say.  The  case 
was  argued  before  us  with  reference  to  general  principles  only, 
and  I  think  that  the  parties'  pleaders  should  be  allowed  a 
further  hearing  as  to  what  is  the  true  basis  of  the  present 
claim  before  a  final  answer  is  given. 

RivAZ,  J. — I  concur  generally  in  the  above  judgment, 
reserving  my  opinion  only  as  to  the  last  point  decided ;  and  I 
also  think  it  desirable  to  hear  further  argument  before  giving 
a  final  answer  to  the  reference. 

Stogdon  J.— I  concur. 

The  final  opinions  of  the  Full  Bench  were  delivered  as 
follows : 

2nd  Jany,  ]892,        Rmz,  .T. — A  "land-suit,"  according  to  the  definition  in 
Section  3  of  the  Punjab  Courts  Act  (as  amended)  means— 

(a)  a  suit  relating  to  land  ; 

(6)  a  suit  relating  to  any  right  in  land  j 

(o)  a  suit  relating  to  any  interest  in  land ; 
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the  "  land"  in  each  case  being  land  as  defined  in  Section  4  of  the 
Punjab  Tenancy  Act,  land  which  is  not  occnpied  as  the 
site  of  any  building  in  a  town  or  village,  and  is  occupied  or 
has  been  let  for  agricultural  purposes  or  for  purposes  sub- 
servient to  agriculture,  or  for  pasture,  the  term  including  the 
sites  of  buildings  and  other  structures  on  such  land. 

The  suit  out  of  which  the  present  reference  has  arisen  is, 
as  stated  by  the  learned  Senior  Judge,  a  suit  to  establish  a 
right  to  the  use  of  water  of  a  certain  canal  for  the 
of  certain  land^  which  comes  within  the  definition  in  Section 
4  of  the  Tenancy  Act,  and  brought  by  the  owner  of  that  land. 
The  claim  is  for  the  water  only,  and  does  not  include  any  claim 
to  the  canal  itself  or  the  land  occupied  by  the  canal. 

The  question  referred  is,  whether  the  suit  is  a**  land-suit." 
I  confess  that  the  answer  to  the  question  appears  to  me  to 
involve  considerable  difficulty  ;  and  the  remarks  which  I  am 
about  to  make,  after  giving  my  very  best  consideration  to  the 
subject,  are  made  with  very  great  diffidence,  and  not  without 
my  feeling  sensible  that  I  may  not  have  succeeded  in  grasping 
the  full  intention  of  the  Legislature  in  enacting  the  definition 
which  has  to  be  considered. 

I  will  first  attempt  an  expression  of  opinion  as  to  the 
real  meaning  of  the  phrase  relating  to  "  land,  for  I  think  it 
desirable  to  avoid  a  false  start  by,  at  the  outset,  putting  too 
wide  an  interpretation  upon  those  words.  I  would  first  pre- 
mise that  the  expression  "  suit  relating  to  land  "  was  certainly 
not,  in  my  opinion,  intended  to  mean,  nor  should  the  words  be 
oonstmed  as  meaning  "  suit  for  any  right  relating  to  land." 
At  the  same  time,  I  think  that  the  language  was  intended  to  be 
less  restrictive  than  the  expression  "  suit  for  land."  A  suit 
for  land  might  be  held  to  mean  little  more  than  a  suit  for 
possession  of  land,  whereas  the  words  "  suit  relating  to  lisuid  " 
would  include,  and  I  think  were  meant  to  include,  suits  for  a 
declaration  of  right  in  land,  for  pre-emption  of  _  land,  for 
redemption  of  a  mortgage  of  land,  and  so  on, — all  suits,  in  fact, 
where  the  subject  matter  is  practically  the  land,  and  the 
claim  relates  directly  to  that  land.  What!  am  trying  to  empha- 
sise is,  that  I  think  the  part  of  the  definition  which  I  am  now 
considering  must  be  limited  in  its  construction  so  as  to  include 
only  suits  which  actually  relate  to  the  land  itself,  and  so  as 
to  exclude  suits  for  something  connected  with  land,  which 
might  be  colloquially  described,  but  which  I  venture  to  think 
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would  be  loosely  and  inaccurately  described,  as  "  suits  relating 
to  land."  If  the  above  view  be  correct,  the  present  suit  is  not 
a  suit  "  relating  to  land,"  but  a  suit  relating  to  water,  which 
is  not  land,  though  it  is  intimately  connected  with,  and  is  used 
for  the  irrigation  of,  land.  So  far,  I  believe  that  I  am  quite 
in  accord  with  the  opinion  expressed  by  Mr,  Justice  Boe ;  aad 
I  would  add  here  that  I  concur  generally  in  all  that  he  has 
said  when  discussing  the  question  whether  the  suit  is  a  land- 
suit,  quoad  the  canal  in  which  the  right  is  claimed. 

'the  next  question  to  be  considered  is,  whether  the  suit 
can  be  said  to  be  one  rolatiug  to  any  right  or  interest  in  land. 
Now,  adopting  the  above  view  as  to  the  scope  of  the 
words  "  relating  to,*'  the  question  for  decision  becomes  narrowed 
to  this, — whether  water  used  for  the  irrigation  of  agricultural 
land  is  a  right  or  interest  in  that  land.  Mr.  Justice  Roc,  as  I 
understand,  considers  that  it  may  be  a  right  in  land,  if  the 
right  to  the  water  is  inherent  in,  or  attached  to,  the  land 
itself  :  if  the  right  is  claimed,  not  as  one  acquired  by  the 
owner  or  occupier  of  the  land,  but  as  belonging  to  the  land. 
Now  I  feel  considerable  difficulty  in  accepting  the  above  view, 
and  still  further  difficulty  in  holding  that  the  above  view  (if 
accepted)  would  render  the  present  suit  a  **  land-suit. "  To  take 
the  lafit  point  first,  I  doubt  whether  the  water  claimed  in  the 
present  case  can  be  said  to  be  a  right  inherent  in,  or  attached 
to,  the  land.  No  doubt  the  right  is  claimed  by  the  owner 
of  the  land  for  the  irrigation  of  the  land,  and  in  one 
sense  the  right  may  be  said  to  be  attached  to  the 
ownership  of  the  land.  But  the  proprietor  is  not  bound  to  use 
the  water  for  any  particular  land.  He  is,  from  his  point  of 
view,  owner  of  the  water  as  well  as  owner  of  the  land,  and  he 
can  use  the  water  for  any  purpose  he  pleases  apart  from  the 
land.  Moreover,  I  doubt  for  another  reason  whether  the  water 
in  question  is  attached  (in  the  sense,  at  least,  of  being  irre- 
vocably attached)  to  the  land.  The  water  itself,  as  I  under- 
stand,  is  the  property  of  Government,  and  could  be  diverted  to 
other  uses  if  Gt)vemment  were  so  inclined.  But,  even  assum« 
ing  that  the  right  to  the  water  can  be  said  to  be  a  right  in? 
herent  in  the  land,  I  still  question  whether  the  suit  for  that 
water  could  be  said  to  be  a  suit  relating  to  a  right  in  land* 
I  do  not  consider  that  the  expression  is  synonymous  with  "  right 
connected  with,  or  appertaining  to  land.*'  The  right  claimed 
must  be  a  right  in  land,  and  it  is  not  enough,  I  think,  to  show 
that  it  is  a  right  inherent  in  land. 
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As  at  present  advised,  I  would  reply  to  the  reference  that 
the  snit  is  not  a  "  land-snit,"  as  it  neither  relates  to  land,  nor  to 
any  right  or  interest  in  land. 

Stogdon,  J. — I  concur  generally  in  the  judgment  of  Utt  /ttny.  1892. 
Mr.  Justice  Biyaz.  The  suit  certainly  does  not  relate  to  land. 
It  relsto  to  water.  Does  it  then  relate  to  any  right  or  interest 
in  land  ?  I  do  not  think  it  does.  It  relates  to  a  right  or  interest 
in  water.  The  right  in  question  may  he  claimed  as  belonging 
to  certain  land,  but  there  is  a  great  difference  between  a  right  ■*  .      ;^  \ 

or  interest  appertaining  to  land,  and  a  right  or  interest  ^in  •        J  ; 
l^d.    In  the  former  case,  the  owner  of  the  land  is  the  owner  of    *       |.    ^    ,  , 
it,  plus  a  certain  right.    In  the  latter,  he  is  the  owner  of  it,  .  •  * 

minus  a  certain  right.  f  .  f  . 

f  '     ^-   ^  '  • 

The  criterion  is  the  nature  of  the  thing  claimed,  and  not    ^  , 
that  of  the  thing  by  virtue  of  which  the  claim  is  made.    I    »  " 
quite  concur  with  Mr,  Justice  Roe  that  it  may  be  said  that  the     *    '  ^ 
owner  or  occupier  of  the  land  for  the  time  being  is  suing,  not        .■  ^  ' 
on  behalf  of  himself,  but  on  behalf  of  the  land ;  but  this  fact  * 
cannot,  in  my  judgment,  affect  in  any  way  the  nature  of  the 
thing  claimed,  which  it  derives  from  itself  and  not  from  the 
person  or  thing  by  whom,  or  by  virtue  of  which,  it  is  claimed. 
To  hold  otherwise  would,  in  my  opinion,  operate  to  revolution- 
ise the  nature  of  claims. 

I  would  therefore  reply  to  the  question  referred,  that  the 
nit  is  not  a  land-suit. 

Bob,  J. — The  reasons  given  by  my  learned  colleagues  for  i^^nd  Jamf.  1892. 
diSering  from  the  view  previously  expressed  by  myself  are 
very  forcible.    I  cannot  say  that^  I  am  wholly  convinced  by  '  ^ 
iham.  The  question,  what  was  the  true  meaning    the  Legisla- 
ture in  using  the  words    right  or  interest  in  land,''  is  certainly 
a  very  difficult  one,  and  I  have  searched  the  proceedings 
connected  with  the  passing  of  the  Punjab  Courts  Act  and  the 
Punjab  Tenancy  Act  in  vain  for  anything  that  would  indicate 
the  meaning.    I  am  by  no  means  certain  that  the  interpreta- 
tion given  to  the  words  by  my  learned  colleagues  is  not  the 
correct  one,  but  I  am  hardly  prepared  to  say  expressly  that  j 
I  concur  in  it.    The  answer  to  the  reference  must  be  as  pro*  i 
posed. 
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No.  2. 

BISHEN  SINGH  &  AUTAR  SINGH,-(Difbni)Aht8),— 
APPELLANTS, 

Versiis 

KISHEN  CHAND,— (PLAiNriFF),-RESPONDENT. 
Case  No.  1061  of  1889. 

(FrIZELLB  &  RiVAZ,  JJ.) 

Hindu  law  ^  Joint  undivided  family— Survivor  $hip — Principle$  governing 
que$tion  whether  a  partition  hae  taken  place. 

Plaintiff  sned  to  recover  the  amount  of  principal  and  interest  alleged 
to  be  dne  on  a  bond  exeonted  by  E.  S.,  deceased,  who  died  in  1884, 
leaving  a  widow  and  two  brothers,  all  three  being  made  defendants  in 
the  Bait. 

The  first  Court  decreed  the  claim  against  the  two  brothers  only  to 
the  extent  of  the  principal  sum  named  in  the  bond,  together  with  simple 
interest. 

The  two  brothers  appealed  to  the  Chief  Court,  contending  that  they 
and  the  deceased  formed  a  joint  Hindu  family,  and  that  they  oonsequentljr 
took  the  whole  of  the  joint  property  by  survivorship,  and  were  therefore 
not  liable  for  the  present  debt  of  the  deceased. 

Eeld,  after  enquiry  upon  remand,  that  the  previous  litigation  which 
had  taken  place  between  the  parties  effected  such  a  separation  of  interests 
as  to  have  destroyed  the  jointness  of  the  estate  according  to  the  principle 
enunciated  by  the  Privy  Council  in  Appov  ier's  case  and  other  subsequent 
decisions. 

The  principles  and  authorities  governing  the  question  whether  a 
partition  can  in  any  case  be  held  to  have  taken  place,  in  fact  or  in  Uw, 
stated  and  discussed. 

First  appeal  from  the  decree  of  Rat  Buta  Maly  District  Judgej 
Ferozepore,  dated  dlst  May  1889. 

Rattigan,  for  appellants. 
Gouldsbnry,  for  respondent. 

The  facts,  and  the  questions  of  law  arising  in  connection 
therewith,  are  fully  stated  in  the  judgment  of  the  Chief  Court 
which  was  delivered  by 

RiVAZ,  J. — This  is  a  suit  by  plaintiff  to  recover  the  amount 
of  principal  and  interest  alleged  to  be  due  upon  a  bond 
executed  by  the  late  Guru  Kabal  Singh.  Kabal  Singh  died 
in  October  1884,  leaving  a  widow,  Mussammat  Ganga  Devi, 
and  two  brothers,  Gurus  Bishen  Singh  and  Autar  Singh,  him 
surviving.  These  are  the  three  defendants  in  the  case.  It 
appears  that  after  the  death  of  Kabal  Singh,  vu.,  in  May  1885, 
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Bishen  Singh  and  Autar  Singh  instituted  a  suit  against 
Mussammat  Ganga  Devi  for  one-third  of  the  whole  family 
estate,  alleging  that  the  property  was  joint  and  undivided,  and 
that  the  defendant's  right  was  to  receive  maintenance  only, 
and  not  a  share  of  the  estate.  It  was  admitted  that  on  Kabal 
Singh's  death,  daJchil  hharij  of  his  one-third  share  took  place 
in  favour  of  the  widow.  This  suit  was  settled  by  a  written 
agreement,  dated  the  2l8t  January  1886,  under  which  Ganga 
Devi  accepted  a  cash  maintenance  for  herself  and  her  mother- 
in-law,  and  a  house  to  live  in,  and  renounced  all  rights  in  the 
immoveable  property  of  her  husband's  share,  except  a  lien 
thereon  for  the  maintenance  agreed  upon.  It  was  also  agreed 
that  the  brothers,  and  not  the  widow,  would  be  liable  for  all 
the  debts  due  by  the  deceased  Kabal  Singh. 

The  first  Court  has  decreed  the  present  claim  to  the 
extent  of  the  principal  sum  named  in  the  bond,  together  with 
simple  interest,  against  Bishen  Singh  and  Autar  Singh  only  ; 
and  these  two  last  named  defendants  are  the  appellants 
before  us. 

The  main  question  raised  by  the  appeal  is  an  amplification 
of  the  original  pleas  of  defendants  1  and  2  in  the  first  Court, 
to  the  effect  that  they  and  the  deceased  formed  a  joint  Hindu 
family,  and  consequently  take  the  whole  of  the  joint  property 
by  survivorship,  and  are  therefore  not  liable  for  the  personal 
debts  of  the  deceased.    It  is  contended  before  us  that  the 
above  plea  is  a  good  answer  to  the  suit,  for  the  reasons  stated 
by  Mr.  Mayne  in  Sections  305—307  of  the  4th  edition  of  his 
Treatise  on  Hindu  Law  and  Usage,  and  the  decision  of  the 
Privy  Council  in  Suraj  Bunsi  Koer's  case  (I.  L.  R.,  5  Calc.  148) 
was  specially  relied  upon. 

The  foundation  of  the  appellant's  argument  admittedly 
is,  that  the  two  defendants,  who  are  appealing,  and  their 
deceased  brother,  were  joint  in  estate  when  Kabal  Singh  died 
in  1884  ;  but  it  appears  that  this  statement  of  fact  is  denied 
by  the  respondent's  counsel,  and  an  examination  of  the  record  in 
the  present  case  shows  that  the  question,  whether  the  brothere 
were  undivided  coparceners  or  not,  has  not  been  put  in  issue, 
or  decided,  nor  is  there  any  evidence  upon  the  present  record 
throwing  any  light  upon  the  question.  The  defendant,  no 
doubt,  pleaded  the  jointness  of  the  brothei-s,  and  the  plaintiff*s 
pleader  contented  himself  with  a  general  statement  that  he 
traversed  all  the  pleas.    It  is  to  be  regretted  that  the  Court 
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accepted  such  a  general  replication.  It  should  have  examined 
the  parties,  and  thus  ascertained  the  exact  points  upon  which 
they  were  at  issue.  The  consequence  of  this  neglect  on  the 
part  of  the  Court  to  obey  the  injunctions  contained  in  Section 
117,  Civil  Procedure  Code,  is  that,  before  proceeding  further 
with  the  case,  we  must  send  down,  under  Section  566,  Civil 
Procedure  Code,  the  following  issue  to  the  lower  Court  for 
trial :  Were  Kabal  Singh  and  his  two  brothers,  the  present 
defendants,  joint  owners  in  an  undivided  estate  at  the  time 
of  Kabal  Singh's  death  in  1884 ;  or  were  all  or  either  of  them 
(separate  the  one  from  the  other  ? 

Before  recording  the  evidence  which  either  party  may 
wish  to  produce  upon  the  above  issue,  the  Court  should 
carefully  examine  each  party,  so  as  to  elicit  exactly  what  are 
the  respective  allegations  of  each  side  with  regard  to  the 
property  being  joint  or  separate.  Especially  the  plaintifE 
should  be  required  to  state  with  precision  the  nature  of  the 
separation  which  he  alleges  to  have  taken  place  between  the 
brothers. 

The  lower  Court,  after  trying  the  above  issue,  will  return 
its  finding  thereon,  together  with  the  evidence,  to  this  Court, 
with  as  little  delay  as  possible. 

On  receipt  of  a  return  to  the  above  order  of  remand,  the 
judgment  of  the  Court  was  delivered  by 

2nd  Jany  1892.  RiVAZ,  J. — ^We  have  now  considered  the  return  to  our 
order  of  the  6th  January  and  heard  full  arguments.  It  is 
conceded  on  behalf  of  the  respondent  that  if  the  fact  be  establish- 
ed that  the  defendants  and  their  brother,  Kabal  Singh,  formed 
an  undivided  family,  then  the  plaintiff's  suit  must  fail, 
upon  the  principle  stated  in  our  former  order,  and  recently 
I'eafl&rmed  by  their  Lordships  of  the  Privy  Council  in 
Madho  Parshad  v.  Mehrban  Singh  (I.  L.  R.,  18  Calc,  157).  For 
in  such  case  the  defendants,  having  taken  by  survivorship 
the  undivided  share  of  their  deceased  brother,  cannot  be  held 
responsible,  even  to  the  extent  of  that  share,  for  the  personal 
debts  and  obligations  of  that  brother.  The  main  cont^  in 
the  case,  as  presented  to  us,  has  therefore  been  as  to  whether 
or  no  a  partition  has  taken  place,  and  this  question,  as  weH  as 
that  relating  to  the  consequeiices  of  a  partition  having  or  not 
having  taken  place,  has  been  argued  before  us  on  both  sides 
as  one  governed  by  the  Hindu  law  of  the  Mitacshara  as  in<- 
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terpreted  by  the  rulings  of  the  Privj  Council,  neither  party 
having  suggested  that  any  of  the  matters  of  controversy  is 
governed  by  a  custom  opposed  to  the  Hindu  law.  Lastly,  it 
may  be  noted  that  no  other  ground  for  interfering  with  the 
lower  Court's  decree  in  plaintifE*s  favour  was  urged,  except 
the  non-liability  of  the  defendants  to  pay  their  deceased 
brother's  debts,  for  the  reasons  already  stated. 

The  return  is  to  the  effect  that  no  partition  has  been 
established,  but  that  the  three  brothers  remained  a  joint 
undivided  family  up  to  the  death  of  Kabal  Singh.  This  find- 
ing is  challenged  by  the  respondent's  counsel,  who  urges  that 
what  amounts  to  a  partition  under  Hindu  law  has  been 
established  in  at  least  three  ways  : 

(1)  by  proof  of  a  separation  of  interests,  and  actual 

separate  enjoyment  by  each  brother  of  his  one- 
third  share,  the  family  being  also  separate  in 
food,  though  no  division  of  the  property  by  metes 
and  bounds  is  alleged  ; 

(2)  by  the  fact  that  the  entries  in  the  revenue  papers 

define  the  ehare  of  each  brother,  though  the  estate 
is  entered  as  joint ; 

(3)  by  previous  litigation  between  the  parties,  which  has 

of  itself  effected  a  partition  of  the  family  property. 

It  may  be  well,  before  proceeding  further,  to  state  clearly 
the  leading  principles,  as  enunciated  by  the  J udicial  Committee, 
which  govern  the  decision  of  the  question,  whether  a  partition 
can  be  held  to  have  taken  place  in  fact  or  in  law.  The  leading 
case  is  Appovier  v.  liama  Suhba  Atyan  (11  Moore's  Ind.  App.,  75), 
and  the  gist  of  what  their  Lordships  said  upon  the  subject 
in  that  case  is  as  follows  :  When  the  members  of  an  undivided 
family  agree  among  themselves  with  regard  to  particular 
property,  that  it  shall  thenceforth  be  the  subject  of  ownership 
in  certain  defined  shares,  then  the  character  of  undivided 
property  and  joint  enjoyment  is  taken  away  from  the  subject 
matter  so  agreed  to  be  dealt  with  ;  and  in  the  estate  each 
member  has  thenceforth  a  definite  and  certain  share,  which  he 
may  claim  the  right  to  receive  and  enjoy  in  severalty,  though 
the  property  itself  has  not  been  actually  severed  or  divided. 
There  may  be  a  division  of  title,  without  division  of  the  sub- 
ject to  which  the  title  is  applied :  a  division  of  the  right 
without  a  division  of  the  property  by  actual  partition  by 
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metes  and  bonnds.    The  fair  inference  from  the  decision  (say 
^  '  '     their  Lordships  in  a  later  case,  Boorga  Per  shad  v.  Mussammat 

'  '  '  .  f  Koondun  Koowar,  13  B.  L.  R.,  235)  seems  to  be  that,  inas- 
^     li^  '  ^  much  as  there  may  be  a  division  of  the  kind  there  spoken  of, 

^  '  t?i5.,  a  division  which,  though  not  carried  out  by  a  partition  by 

metes  and  bonnds,  would  nevertheless  alter  the  status  of  the 
family,  the  question  in  every  particular  case  must  be  one  of 
intention,  whether  the  intention  of  the  parties,  to  be  inferred 
from  the  instruments  which  they  have  executed  and  the  acts 
they  have  done,  was  to  effect  such  a  division. 

To  return  to  Mr.  Gouldsbury's  three  main  contentions. 
The  first  is  almost  entirely  a  question  of  evidence,  and,  in  my 
opinion,  fails,  because  there  is  no  reliable  testimony  of  any 
separate  enjoyment  by  mutual  consent  by  each  shareholder  J 
of  the  proceeds  of  his  share,  while  the  indirect  evidence  as  to 
the  state  of  feeling  prevailing  among  the  brothers,  and  the 
litigation   which    followed    their    father's  death,  strongly 
negatives  the  idea  of  any  mutual  arrangement,  or  separate 
enjoyment  of  profits  having  taken  place.    It  seems  clear  that 
separation  from  commensality  had  taken  place ;  but  this  alone 
does  not,  as  a  necessary  consequence,  effect  a  division  of  property 
or  at  least  of  the  whole  undivided  property, — Itewan  Pershad  v, 
Mussammat  Badha  Beehy  (4  Moore's  Ind.  App.,  137). 

As  to  the  second  point  urged,  that  also  appears  to  me 
inconclusive.    The  rulings  of  the  Allahabad   High  Court, 
which  were  relied  upon,  Bam  Lai  v.  Vehi  Dat  (I.  L.  R.,  10  All, 
490,  and  the  earlier  cases  therein  cited),  establish  no  more 
than  this,  that  separation  as  to  estate  may  be  inferred  from 
evidence  of  definement  of  shares  followed  by  entries  of  separate 
*  interests  in  the   revenue    records,   if  there  be  nothing  to 
explain  it.    The  actual  point  decided  was  that  a  separation 
might  be  proved  in  the  case  of  property  in  the  hands  of  mort- 
gagees, proof  of  separate  enjoyment  by  the  shareholder  in  such 
case  not  being  essential.    The  case  is  no  authority  for  the 
proposition  that  the  mere  definement  of  shares  will  amount  to 
a  separation,  and  the  earlier  case,  Ambika  Dat  v.  Sukhmani  Kaur 
(I.  L.  R.,  1  All.,  437),  which  is  approved,  is  directly  opposed  to 
any  such  contention.    It  seems  obvious,  too,  that  where  the 
test  is  whether  there  has  been  an  unmistakable  intention  on  the 
part  of  the  shareholders  to  separate  their  interests,  a  mere 
entry  made  for  fiscal  purposes   in  the  revenue  records  can 
scarcely  be  held  sufficient  to  establish  any  such  intention. 
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But  Mr.  Gouldsbury's  third  contention  requires  much 
more  serious  consideration,  and  to  understand  the  force  of  his 
argument,  it  is  necessary  to  examine  closely  into  the  litigation 
which  took  place  between  the  brothers  after  their  father's 
death,   which    occurred  upon    the  23rd    October  1878.  It 
appears  that  in  1877,  Guru  Fatteh  Singh,  the  father  of  the  pre- 
sent defendants,  Bishen  Sinqh  and  Autar  Singh  and  Kabal 
Singh,  being  displeased  with  his  elder  sons  (the  defendants), 
executed  a  will,  disinheriting  the  latter,  and  appointing  his 
youngest  son,  Kabal  Singh,  his  heir  and  successor.    This  led 
to  a  suit  being  filed  in  October  1879  by  Bishen  Singh  (the 
eldest  son)  against  Kabal  Singh  and  Autar  Singh,  in  which 
the  plaintiff,  as  eldest  son,  claimed  possession  of  the  whole  of 
his  father's  propeity,  moveable  and  immoveable,  alleging  that 
the  will  was  invalid,  and  that  the  property  went  with  the 
gaddi-nashin,  as  to  which  he  further  asked  for  a  declaration  of 
his  right  to  succeed.    This  suit  resulted  in  a  decree  in  plain-  , 
tiff's  favour,  passed  by  the  Judicial  Assistant  Commissioner  of 
Ferozepore  on  the  17th  May  1880,  giving  him  (as  against 
Kabal  Singh  only)  "  one-third  of  the  land  and  house  sued  for, 
"  and  that  the  remainder  of  the  claim  for  the  land  and  house 
"  be  dismissed ;  and  that  the  suit  in  respect  of  the  moveable 
"  property  and  also  in  respect  of  the  office  of  Guru,  and  for  the 
"  book  and  beads  of  Guru  Nanak,  be  dismissed."    Bishen  Singh 
appealed  to  the  Commissioner,  with  reference  to  the  moveable 
property  and  the  succession  to  the  gaddi  and  the  custody  of 
the  book  and  beads.    Kabal  Singh  urged,  by  way  of  cross- 
appeal,  that  the  property  should  have  been  divided  by  the 
ckvmlavand  rule.    I  should  have  mentioned  that  Guru  Fatteh 
Singh  had  two  wives,  and  that  Bishen  Singh  and  Autar  Singh 
were  the  offspring  of  one  wife,  and  Kabal  Singh  of  the  other. 
The  Commissioner  dismissed  Bishen  Singh's  appeal  as  to  the 
moveable  property,  but  reversed  the  Judicial  Assistant  Com- 
missioner's order  as  regards  the  succession  to  the  gaddi  and 
the  custody  of  the  book  and  beads.    The  pagwand  division  of 
the  immoveable  property  w^as    upheld.    Kabal  Singh  then 
appealed  to  the  Chief  Court  as  to  the  succession  and  the  book 
and  beads  only,  but  his  appeal  was  rejected  on  the  25th  Janu- 
ary 1883.    Meanwhile,  Autar  Singh  had  filed  a  suit  against 
Kabal  Singh  for  possession  of  his  one -third  share  of  Guru 
Fatteh  Singh's  estate,  reciting  that  Bishen  Singh  had  obtained 
a  decree  for  his  third.    The  claim  was  decreed  on  the  20th 
October  1880,  and  the  final  decree  ordered  that  "  plaintiff  bo 
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. ,     pnt  in  possession  of  S7.766  kanals,  one-third  of  the  estitte  of 
! '  "  Gnra  Fatteh  SingK,  and  haq  malikamn  as  claimed."  There 
I :  is  nothing  to  show  that  either  of  the  final  decrees  in  the  above 
•    litigation  was  followed  hj  anr  actual  partition  in  execution. 
Kabal  Singh  died  in  October  1SS4,  and  in  Maj  1885  Bishen 
Singh  and  Antar  Singh  joined  in  a  soit  against  his  widow, 
Mnssammat  Gan^  Devi,  the  object  of  which  was  to  oust  the 
defendant  from  Kabal  Singh's  one-third  share  of  the  familj 
propertjT,  the  allegation  being  that  the  propertj  was  still 
undiTided,  and  the  widow,  therefore,  only  entitled  to  maxDte- 
nance.    This  suit  resulted  in  a  compromise,  as  has  been  sisted 
in  our  farmer  order. 

The  effect  of  the  above  litigation  upon  the  question  whi(di 
we  hare  to  decide  must  be  determined  with  due  attention  to 
the  decision  of  the  Privy  Council  in  Joy  Xarain  Giri  QiriA 
CkmmderMyH  (I.  L.  B.,  4  Calc,  4^).  In  that  case,  their 
Lordships  held  that  although  a  suit  by  a  member  of  a  joint 
Hindu  family  against  his  co-sharers  for  a  separate  share  of  the 
joint  estate  be  not  in  terms  a  suit  for  partition,  yet,  if  it 
appear  that  the  intention  of  the  plaintiff  ¥ras  to  obtain  the 
share  which  he  would  be  entitled  to  on  a  separation,  and  the 
decree  passed  in  the  suit  assigns  him  that  share,  such  decree 
does,  in  fact,  effect  a  partition,  at  all  events  of  rights,  which 
under  the  doctrine  laid  down  in  Appovier's  case  is  effectual  to 
destroy  the  joint  estate. 

Their  Lordships  in  their  judgment  distinguished  and 
approved  of  a  case  to  which  their  attention  had  been  called  ia 
the  argument,  Debee  Perthad  v.  Phool  Koeree  (12  W.  R.,  510), 
pointing  out  that  the  suit  in  that  case  was  for  a  declaration  of  a 
right  to  a  share  in  the  estate,  which  suit  would  not  be  inconsis- 
tent with  an  intention  on  the  part  of  the  plaintiff  to  obtain  a 
declaration  of  his  being  entitled  to  a  joint  interest  in  a  joint 
estate.  I  have  also  referred  to  the  case  of  Chidambaram  Cheitiar 
V.  Gamri  Kachiar  (I.  L.  B,,  2  Mad.,  83),  where  the  Judicial 
Committee  construe  a  decree  as  tantamount  to  a  declaratoiy 
decree  determining  that  there  was  to  be  a  partition  of  the 
.  estate  into  moieties,  and  making  the  brothers  separate  in 
!  estate  from  that  date  according  to  the  prindple  of  Appovier's  j 
case,  though  the  actual  division  of  the  property  was  not  com- 
plete. 

After  carefully  considering  the  whole  question,  I  have 
eome  to  the  conclusion  that  the  litigation  referred  to  must  be 
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held  to  have  effected  such  a  separation  of  interests  as  to  have 
destroyed  the  jointness  of  the  estate  according  to  the  principle 
enunciated  in  Appovier's  case,  and  in  subsequent  decisions. 
In  considering  the  effect  of  litigation  between  members  of  the 
fomilynpon  the  question,  we  must,  I  think,  specially  regard  two 
main  points,  first,  the  intention  of  the  parties  as  evinced  by 
ihcir  conduct  and  pleadings  ;  secondly,  the  actual  terms  and  ( 
result  of  the  final  orders  passed  in  the  litigation.  As  to  the  first 
point,  I  think  a  great  deal  may  be  said  upon  either  side  as  to 
whether  the  parties  intended  separation  or  to  establish  joint 
interests  in  a  joint  estate.    But  as  to  the  second  point,  I  think  it  i 
most  be  held  that  the  final  decrees  effected  a  separation  of  rights,  y 
irhatever  may  have  been  the  intention  with  which  the  partiesX 
started  the  litigation.    For  not  only  are  the  ^^^^g^^lorms  for 
separate  possession,  but  the  result  of  ^^^^^^igation  was  to 
decide,  as  regards  the  ancestral  esta^?''^  ^^^^  whereas  the 
immoveable  property  was  divisible  eqr^   between  the  three 
brothers,  the  moveable  P^oper*^7j|jf  virtue  of  Guru  Fatteh 
Singh's  ^1,  all  descended  toJlir^^^         ^,,ther,  .u.,  Kabal 
!fLi        ''tr'^jf^at  a  joint  family  owning  the 
rf^/r  a  ceHained  shares,  but  in 

which  all  the  movoah^F^P^^J^  i.  fn  one 

member  alone,  wouj^  P'-^P^'^*^  ^      °  ^  tW 

fo«  thiuk  thlt  Jlrbe  a  contradiction  in  terms  ;  and  I  he^j 

^  to  l^veJhe  litigation  between  the  t-*^- 
iKtWoJfeecteda  disrnption  of  ' 
fel  oi  the  ITthe  rale  of  survivorship  is  inapplicable  to  the 
^  S^^^^^^      case.    AS  to  the  snbsequent  snit  against 
«^ev3E'B-dow,this  might  be  considered  a.  affording 
ZZflL  of  the  intention  of  the  parties  to  the  previou 
suchintentionthe  cracialtest  forth~^^^^ 
B.r;t  case,  which  1  have      ^  ^^^/^  J/^^^vZ 

L  need  any  fnrther  coment. 

[       I  would  dismiss  the  appeal  with  costs. 

k       Feizbllb  J.— I  concur.  ,      ,        •  j 

■  Appeal  dum%t$ea. 
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No.  3. 

KHAN  MUHAMMAD  &  OTHERS,— (Defendants),— 
▲mtLATi  SiD%.<^  APPELLANTS, 

Versus 

JALAL.UD-DIN,-.(Plaintiff),— RESPONDENT. 
Case  No.  1348  of  1890. 
(Benton  &  Rivaz  JJ.). 

Arlilrniion^Consent  of  all  the  parties  to  the  suit — Section  50G,  Ciril 
Procedure  Code— Appellate  CouH  remanding  an  appeal  under  Section  562 
as  regards  one  defendant  and  diamiifsing  the  appeal  as  rrgards  the  other 
defendints — More  than  one  decree  in  same  suit. 

J.  sued  n.  R7\tlio  mother  of  the  girl,  and  the  girl's  three  uncles, for 
Rs.  1,000  dnmagesxor  an  alleged  breach  of  a  betrothal  contiact. 
After  settlement  of  issbies,  the  plaintiff  and  the  three  male  defendants 
agreed  to  refer  the  mattersJn  dispute  to  arbitration  under  the  provisions 
of  the  Civil  Procedure  Code.  xP.  ^  i  the  mother,  did  not  sign  the  agree- 
ment, but  K.  M.,  one  of  the  und^stated  that  ho  was  representing  her 
and  that  he  joined  her  in  the  roJiV^nce  to  arbitration  with  her  full 
knowledge  and  consent. 

An  award  was  given  in  favour  of  the  plaisptiff,  upon  which  judgment 
and  decree  followed  against  all  four  defendants.  \ 

Upon  appeal  by  the  defendants,  the  DivisionaTsJudge  held  that  the 
award  was  inoperative  as  regards  D.  B.,  unless  it  cwild  be  shown  that 
she  had  ratified  the  submission  to  arbitration,  but  tlhat  the  award  trti 
good  as  regards  the  parties  who  had  consented  to  thot  reference.  Tbo 
Divisional  Judge  accordingly  remanded  the  case  under  Section  562,  Civil 
Procedure  Code,  for  decision  as  regards  D.  B.,  and  dismissefl^  the  appeal  as 
regards  the  three  male  defendants. 

Held,  on  further  appeal,  that  the  decree  of  the  Divisional  Judge  was 
bad  in  law.  He  could  not  legally  dispose  of  the  apj)eal  finally  regards 
the  throe  male  defendants  and  reopen  the  case  by  a  remand  as  ^regards 
the  fourth,— the  almost  inevitable  result  of  such  procedure  beiiW  that, 
eventually,  there  would  be  more  than  one,  and  possibly  conflicting  Aecrecs 
in  the  one  suit. 

\ 

Observations  on  the  question  whether  D.  B.  was  a  party  to  tke 
reference  to  arbitration.    Punjab  Record^    No.  4  of  1882  (F.  B.) 
No.  170  of  1883,  referred  to.  ^ 

Further  appeal  from  the  decree  of  (7.  P,  Bird  Esquire,  Additioifal 
Divisional  Judge,  Amrilsar,  dated  l9thJuly  1890. 

Fazl  Din,  for  appellants. 
Ganpat  Bai,  for  respondent. 
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The  facts  arifling  in  connectioD  with  this  appeal,  and  the 
qacstions  of  law  incidental  thereto,  sufficiently  appear  from 
the  jadgment  of  the  Chief  Court  which  was  delivered  by 

RtYAZ,  J. — This  was  a  suit  for  damages  for  an  alleged  8th  Jany,  1692 
breach  of  a  betrothal  contract,  the  defendants  being  Mnssam- 
mat  Danlat  Bibi,  the  mother  of  the  girl,  and  her  three  unclesy 
Jan  Mnhammad,  Khan  Muhammad  and  Jamal-ud-din.  After 
issaes  had  been  fixed,  the  plaint iiS  and  the  three  male  defen- 
danis  agreed  to  refer  the  matters  in  dispute  to  arbitration  under 
the  provisions  of   the  Civil  Procedure    Code.  Mussammat 
Daulat  Bibi  did  not  sign  the  agreement,  but  Khan  Muhammad 
stated  that  he  was  representing  her,  and  had  joined  her  in  the 
reference  with  her  full  knowledge  and  consent.    An  award  was 
eventncdly  given  in  favour  of  the  plaintiff,  and  the  first  Court, 
after  bearing  objections,  gave  judgment  in  accordance  th^with 
agunst  all  four  defendants.    The  latter  appealed  to  the  Diri- 
skmal  Judge,  and  urged,  inter  aliOy  that  the  decree  was  appeal- 
able and  open  to  objection   because  all  the  defendants  did 
not  join  in  the  reference.    The  Divisional  Judge,  citing  the 
Full  Bench  Ruling,  No.  4,  Punjab  Becord,  1882,  and  other 
decisionB  of  this  Court,  came  to  the  conclusion  that  the  award 
wafl  inoperative  as  regards  Mussammat  Daulat  Bibi,  unless  it 
could  be  shown  that  she  had  ratified  the  submission  to  arbi- 
tration«    But  he  held  that  the  award  was  good  as  regards  the 
parties  who  had  consented  to  the  reference.    The  Divisional 
Judge,  therefore,  remanded  the  case  for  decision  as  regards 
KoBsammat  Daulat  Bibi,  and  dismissed  the  appeal  as  regards 
ihe  other  three  defendants. 

The  latter  appeal  to  this  Court,  and  one  of  the  grounds 
of  Iheir  appeal  is  that  the  Divisional  Judge's  order  is  bad  in 
law,  as  be  could  not  remand  the  case  for  redecision  quoL  one  (A 
the  appellants,  and  uphold  the  decree  as  against  the  other  three. 
We  think  that  this  contention  is  perfectly  correct,  and  we 
regret  that  the  Divisional  Judge  should  have  failed  to  see  the 
piU«nt  illegality  of  such  an  order,  and  the  anomalous  results 
wiuclx  would  almost  certainly  arise  therefrom.  The  Divisional 
Judge  could  not  remand  the  case  for  a  fresh  decision  with 
regard  to  any  of  the  parties,  inasmuch  as  the  first  Court  did 
not  dispose  of  the  case  upon  a  preliminary  point,  and  a  first 
appellate  Court  cannot  remand  a  case  for  a  second  decision, 
exeqii  as  provided  in  Section  562,  Civil  Procedure  Code  {vidfl 
SectioiQ  664).   Nor  could  the  Divisional  Judge  legally  dispose 
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finally  of  the  appeal  before  him  as  regards  three  of  the 
defendants  and  reopen  the  case  by  a  remand  as  regards  the 
fourth,  the  almost  inevitable  result  of  such  procedure  beiug  that 
erentually  there  would  be  more  than  one  decree,  and  possibly 
conflicting  decrees  in  the  case.  The  Divisional  Judge's  order 
must  be  set  aside  as  bad  in  law. 

We  give  the  following  directions  to  assist  the  Divisional 
Judge  in  the  final  disposal  of  the  case,  it  being  understood  that 
the  observations  which  are  about  to  be  made  do  not  purport  to 
dispose  finally  of  any  of  the  matters  touched  upon. 

The  first  question  appears  to  be  whether  Mussammat 
Daulat  Bibi  was  really  a  party  to  the  reference.  There  is 
evidence  on  the  record  that  she  was,  vir.,  the  statement  of 
Shan  Muhammad  to  the  effect  that  he  was  representing  her 
in  the  matter  of  the  reference  at  her  request.  The  Divisional 
Judge  should  first  come  to  a  decision  upon  this  question  after 
any  further  inquiry  (which  he  can  order  under  Section  566, 
Civil  Procedure  Code) ,  that  he  may  deem  necessary.  He  can  also 
inquire  (if  he  thinks  fit)  whether  there  is  any  reason  to  believe 
that  Mussammat  Daulat  Bibi  subsequently  ratified  the  refer- 
ence. If  Khan  Muhammad  was  really  acting  as  Mussammat 
Daulat  Bibi's  recognised  agent  when  the  agreement  to  refer  to 
arbitration  was  filed,  there  appears  to  us  to  be  nothing  in 
Section  606,  Civil  Procedure  Code,  to  prevent  the  application 
from  being  effective.  There  are  (we  are  aware)  conflicting 
rulings  of  this  Coui*t  as  to  whether  a  recognised  agent,  as  such, 
can  legally  submit  a  matter  in  dispute  to  arbitration  under 
the  Code  (vide  Civil  Judgments  Nos.  1  of  Punjab  Becord  for 
1882  and  48,  Punjab  Record,  1882,  on  the  one  hand,  and  No.  170, 
Punjab  Reeordj  1883,  contra)^  but  we  cannot  think  that  the 
latter  decision  intended  to  rule  that  a  recognised  agent  spe- 
cially authorised  to  submit  to  arbitration  cannot  legally  and 
effectively  join  in  an  application  with  such  object.  Speakiog 
for  ourselves,  we  approve  of  the  view  expressed  in  No.  1 
Punjab  Eecordj  1882,  as  otherwise  the  result  might  be  that 
under  no  circumstances  could  a  recognised  agent  join  in  an 
application  for  a  reference  to  arbitration,  which  we  think  could 
not  have  been  the  intention  of  the  Civil  Procedure  Code.  If 
the  Divisional  Judge  finds  that  Mussammat  Daulat  Bibi  is 
bound  by  the  agreement  to  refer,  he  will  next  have  to  consider 
whether  the  award  is  void  for  illegality  upon  any  grounds 
uffged  in  the  petition  of  appeal,  or  which  he  may  (in  his  dis* 
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cretion)  allow  to  be  ui'ged,  though  not  set  forth  in  the 
memorandum  of  appeal.  He  will  then  either  uphold  the  decree 
passed  in  accordance  with  the  award,  or  send  down  issues 
for  the  trial  of  the  case  on  the  merits. 

If,  on  the  other  hand,  the  Divisional  Judge  finds  that 
Mussammat  Daulat  Bibi  is  not  bound  by  the  award,  he  must 
consider  more  carefully  the  effect  of  the  Full  Bench  Ruling, 
No.  4,  Punjab  Record,  1882,  and  the  other  decisions  quoted. 
We  would  observe  that  the  general  effect  of  the  above  rulings 
is,  that  when  all  the  parties  have  not  joined  in  the  reference, 
a  decree  passed  in  accordance  with  the  award  which  hat 
followed  is  not  final  but  is  open  to  appeal,  and  in  disposing  of 
the  case  it  is  open  to  the  Court  to  admit  the  award  as  relevant 
eridence  as  regards  the  actual  parties  to  the  reference.  Some- 
times the  award  will  be  regarded  as  conclusive  evidence,  as, 
for  instance,  when  the  suit  caxL  be  wholly  and  equitably  disposed 
of  as  between  the  parties  to  the  reference  only.  But  when 
an  award  purports  to  bind  (as  in  the  present  case)  all 
four  defendants,  and  one  has  to  be  excluded,  because  she 
took  no  part  in  the  proceedings  which  led  to  the  award,  it 
appears  scarcely  equitable  to  accept  the  award  as  conclusive 
evidence  in  plaintiff's  favour,  justifying  a  decree  in  full  against 
three  defendants,  and  at  the  same  time  to  give  the  plaintiff  a 
chance  of  obtaining  further  relief  against  the  fourth  defendant. 
Nor  would  it  be  just  to  the  three  defendants  to  allow  tht 
plaintiff  to  elect  to  accept  a  decree  against  the  three  defendants 
only,  and  relinquish  their  claim  against  the  fourth  defendant. 
These  considerations  point  to  the  conclusion  that,  unless  the 
award  can  be  enforced  against  all  four  defendants,  a  trial  of  the 
case  on  the  merits  is  the  proper  procedure  to  follow,  it  still,  per* 
baps,  being  open  to  the  Court  when  weighing  the  evidence  to 
remember  that  an  award  was  made  after  a  submission  to  arbi* 
tration  by  the  plaintiff  and  three  of  the  defendants,  in  whioh 
the  majority  of  the  arbitrators  found  a  breach  of  betrothal  at  a 
fact  proved,  and  that  Rs.  1,000  were  a  suitable  measure  of 
damages. 

With  the  foi'egoing  remarks,  wc  accept  this  appeal,  set 
aside  the  Divisional  Judge's  order,  and  remand  the  case  to  his 
Court  for  redecision. 

The  stamp  on  this  appeal  will  be  refunded  and  other  costs 
be  costs  in  the  cause. 


ft  . 
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No.  4. 

JERAM  AND  OTHERS,— (PuLiNTiPrs),— APPELLANTS, 


MANPHUL,-(Defendant),— RESPONENT. 
Case  No.  1094  of  1889. 
(Benton  and  Riviz,  JJ.). 

Cutiom^Adoption— Appointment  of  heir^Sonlett  proprietor^Bindu 
JatSt  Tank  g6t,  Sonepat  tahsil^  Delhi  Dittrict. 

M.  6.,  a  childleBS  proprietor  and  an  old  man,  wished  to  appoint  M.,  a 
collateral  related  in  the  fourth  degree  from  the  common  ancestor,  aa  sole 
heir  to  his  property  to  the  exclusion  of  his  other  heirs,  who  were  related 
in  the  same  degree  as  M. 

M.  S.  executed  and  registered  a  deed  in  which  he  recited  that  he  ad 
adopted  M.  and  gifted  him  his  land.  He  further  made  some  sort  ol 
declaration  before  the  brotherhood,  accompanied  probably  by  some  shnpls 
ceremonies  for  the  purpose  of  giying  publicity  to  his  already  expressed 
intention  to  make  M.  his  heir. 

M.  was  about  twenty  years  of  age  at  the  time,  and  up  to  this  period 
he  had  not  been  brought  up  as  a  son  by  M.  S.,  nor  had  he  lived  with  him, 
or  been  married  by  him,  but  after  the  deed  was  executed  H.  resided  with 
M.  S.,  who  died  very  shortly  afterwards. 

The  parties  were  Hindu  Jats  (Tank  g6t)  of  the  Sonepat  tahsil,  Delhi 


Found,  that  the  adoption  or  appointment  of  M.  as  heir  of  M.  8.  was 
valid  by  custom. 

Fur^er  appeal  from  the  decree  of  E,  W.  Parker  Esquire^  Divi* 
iional  Judge,  Delhi,  dated  24/^  July  1889. 

Madan  Gtopal,  fen*  respondent. 

Thaonly  question  in  this  appeal  was  as  to  the  validity,  or 
othermse,  of  an  adoption  or  appointment  of  an  heir  by  a  child- 
lesiB  proprietor  of  a  collateral  in  the  fonrth  degree  from  the 
edmmon  ancestor,  to  the  exclusion  of  other  collaterals  related 
in  the  same  degree. 

The  parties  were  Hindu  Jats  of  the  Tank  g6t,  residing 
in  the  Sonepat  tahsil  of  the  Delhi  District. 

At  the  first  hearing  of  the  appeal,  the  Court  (Frizelle  and 
Biyaz,  JJ.)  directed  a  remand  under  Section  666,  Civil  Pro- 
cedure Code,  by  the  following  interlocutory  order  made  by 

Kiviz,  J. — The  question  here  is  as  to  the  validity  of  an 
alleged  adoption  among  Hindu  Jats  (Tank  got)  of  the  Sonepat 
tahsil. 

We  find  ourselves  (after  hearing  counsel  on  both  sides) 
liilgbleto  come  to  any  satil^factory  decision  on  the  present 
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District. 
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record,  and  we  must,  therefore,  remand  the  case  for  further 
inquiry  under  Section  566,  Civil  Procedure  Code. 

The  facts  appear  to  us  to  he  that  Man  Singh,  a  childless 
proprietor  and  an  old  man,  wished  to  appoint  the  defendant, 
Manphul,  a  collateral  related  in  the  fourth  degree  from  the 
common  ancestor,  as  sole  heir  to  his  property,  to  the  exclusion 
of  his  other  heirs  (the  plaintiffs),  who  are  related  in  the  same 
degree  as  the  defendant.  On  the  21st  Jane  1888,  Man  Singh 
executed  and  registered  a  deed  in  which  he  recited  that  he  had 
adopted  Manphul  and  gifted  him  his  land.  He  also  made  at 
least  some  sort  of  declaration  before  the  brotherhood,  accom- 
panied probably  by  some  simple  ceremonies  for  the  purpose 
of  giving  publicity  to  his  already  expressed  intention  to 
make  Manphul  his  heir.  Manphul  was  about  twenty  years 
of  age  at  the  time.  Up  to  this  period  he  had  not  been  brought 
up  as  a  son  by  Man  Singh,  nor  had  he  lived  with  him,  nor  had  he 
been  married  by  him ;  but  after  the  deed  was  executed  Manphul 
did  reside  with  the  donor,  who,  however,  himself  died  very 
shortly  after  the  event. 

The  questions  for  decision  appear  to  us  to  be : 

(1)  Whether  by  the  custom  of  Hindu  Jats  of  tha  Tank 

got  J  residing  in  the  Sonepat  and  neighbouring 
tahsils,  a  sonless  proprietor  can  validly  appoint 
one  of  his  collaterals  as  heir,  by  acting  in  the 
manner  in  which  we  have  "found  Man  Singh  to 
have  acted  in  the  present  case,  so  that  the  heir 
go  appointed  will  succeed,  to  the  exclusion  of  the 
other  collaterals,  on  the  appointer's  death. 

(2)  Whether,  by  the  same  custom,  if  the  transaction  is 

not  effective  as  a  valid  appointment  of  an  heir,  it 
can  be  upheld  as  a  valid  gift. 

Neither  of  the  above  questions  have  as  yet  been  properly 
investigated.  There  is  no  reference  in  the  judgment  of  either 
Court,  or  anywhere  on  the  record,  to  any  Wajib-ul-arz  or 
Riioaj'i-am  bearing  on  the  case,  though  we  think  some  such 
documentary  evidence  of  cnstom  must  exist.  Nor,  in  fact,  has 
any  effort  been  made  to  ascertain  what  are  the  incidents  of  the 
customary  power  of  adoption,  or  the  restrictions  (if  any)  on  the 
power  of  gift  among  the  tribe  to  which  the  parties  belong. 

We  retRim  the  case  to  the  District)  Judge,  with  a  rvqnest 
that  he  will  make  himself,  or  cause  to  be  inade^  a  tiioroagh 
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inyestigation  into  the  points  noted  above,  and  when  the 
inquiry  is  complete  retnm  the  case  to  this  Court  through  the 
Dirisional  Judge,  -who  is  requested  to  add  his  opinion  as  to  the 
result  of  the  inquiry. 

On  a  return  being  made  to  the  above  order  of  remand,  the 
final  judgment  of  the  Court  was  delivered  by 
Hh  /any.  1892.         Riviz,  J. — The  return  to  the  Court's  order  of  remand  is  in 
favour  of  the  validity  of  the  adoption,  and  no  objections  have 
been  filed  by  the  appellant. 

The  District  Judge  had,  we  consider,  no  good  grounds 
for  misunderstanding  the  previous  order  of  the  Court,  and 
the  references  therein  to  the  appointment  of  an  heir. 
The  phrase  was  used,  as  it  frequently  is  used,  as  synony- 
mous with  the  term  ''adoption"  as  that  expression  is 
applied  to  the  customary  adoption  common  in  the  Punjab. 
There  was  no  intention  of  drawing  any  distinction  between 
what  is  sometimes  called  an  adoption  and  sometimes  (and 
perhaps  not  less  inaccurately)  an  appointment  of  heir.  This 
misapprehension  on  the  District  Judge's  part  has,  however,  for- 
tunately not  led  to  the  inquiry  being  defective  or  less  ezha^stiye 
than  it  would  otherwise  have  been. 

That  inquiry  shows,  we  think,  satisfactorily  that  Manphul  is 
the  validly  adopted  son,  or  appointed  heir,  of  the  deceased  Man 
Singh,  and  therefore  entitled  to  succeed  to  his  property.  The 
only  ground  upon  which  any  serious  attempt  was  made  to  dis- 
credit the  adopti(tti  was  on  account  of  the  absence  of  the 
collaterars  consent.  We  agree,  however,  with  the  lower  Couria 
that  such  consent  is  not  shown  to  be  one  of  the  essentials  of  a 
valid  adoption  among  the  parties  concerned.  The  JStuM^'-i-am  is 
in  favour  of  the  validity  of  the  adoption  in  the  present  case. 

The  appeal  is  dismissed  with  costs. 

Appeal  dimiutd. 

No.  5. 

IALI  MIR,— (Plaintiff),— APPELLANT. 
Ver9us 
GULAB  DIN  4  OTHERS,— (Defendants),— EESPDTS. 
Case  No.  1041  of  1890. 
(Benton  &  Rivaz,  J  J.) 

Suit  Jor  land  awarded  at  partition  of  whole  calturahle  land  of  village^ 
Part%i$"Duty  of  appellate  Court, 

The  plaintiif  sued  eleven  defendants  for  poBsession  of  a  small  corner 
of  gcrah  land  whioh  bad  been  awarded  to  him  at  a  partition  of  the  wboto 
onltnrable  land  of  the  village* 
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The  Court  of  first  instance  impleaded  the  whole  proprietary  bodj  as 
co-defendants. 

In  his  appeal  to  the  Divisional  Court,  the  plaintiff  again  made  the 
eleren  original  defendants,  respondents. 

The  Diyisional  Judge  rejected  the  appeal  on  the  ground  (tiller  alia) 
ihat  the  whole  of  the  proprietary  body  had  not  been  made  respondents. 

HM,  that  the  Diyisional  Judge  was  not  justified  in  rejecting  the 
•ppeal  for  want  of  parties,  there  beiiig  no  reason  why  the  principle  of 
Section  81,  Ciril  Procedure  Code,  should  not  be  applied,  so  far  as  may  be, 
by  appellate  Courts.  Two  courses  were  open  to  the  Court : 

(1)  to  decide  the  appeal  as  between  the  parties  before  it,  leaving 

with  the  plaintiff-appellant  the  risk  of  not  haying  brought  the 
other  defendants  before  the  Court ;  or 

(2)  to  have  used  the  power  given  it  by  Section  559,  Civil  Procedure 

Code,  if  the  Court  considered  it  necessary,  and  to  have  direct* 

ed  that  the  other  defendants  be  made  respondents. 
HMf  also,  that  the  suit  (which  was  instituted  while  the  Punjab  Land 
Berenue  Act,  1871,  was  in  force)  was  not  excluded  from  the  cognizance  of 
the  Civil  Courts  by  the  provisions  of  that  Act. 

Further  appeal  from  the  decree  of  Colonel  H,  J.  Lawrence,  Divt' 
eiowil  Judge,  Ferozepore,  dated  7th  July  1890. 
K.  P.  Roy,  for  appellant. 
Madan  Gopal,  for  respondents. 

The  plaintiff's  appeal  to  the  Divisional  Judge  having  been 
rejected  upon  two  preliminary  points,  he  preferred  a  further 
appeal  to  the  Chief  Court.  The  points  of  law  involved  are 
stated  in  the  judgment  of  the  Chief  Court  which  was  delivered  by 

EivAZ,  J.— The  Divisional  Judge  has  rejected  the  plaintiff's  6th  /any.  1893. 
appeal  upon  two  grounds : 

(1)  because  he  appealed  against  eleven  defendants  only 

whereas  the  lower  Court  had  impleaded  the  whole 
proprietary  body  of  Pana  as  co-defendants ; 

(2)  because  the  plaintiff's  suit  is,  in  his  opinion,  not 

maintainable. 

We  think  that  the  Divisional  Judge  is  wrong  upon  both 
pointfl. 

Plaintiff  sued  eleven  defendants  only,  and  maintained,  and 
still  maintains,  that  he  can  obtain  full  relief  against  them  alone. 
For  this  reason,  when  his  suit  was  dismissed  by  the  first  Court, 
he  lodged  an  appeal  against  the  same  eleven  defendants  only. 
Now,  we  consider  that  two  courses  were  open  to  the  Divisional 
Judge,  first,  to  decide  the  appeal  as  between  the  parties  before 
him,  leaving  with  the  plaintiff  the  risk  of  not  having  brought 
the  other  defendants  before  the  Court;  secondly,  to  use  tho 
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power  given  by  Section  559,  Civil  Procedure  Code,  if  he  con- 
sidered it  necessary,  and  direct  that  the  other  defendants  bo 
made  respondents.    The  Court  was  not  justified  in  dismissing 
I  the  appeal  for  want  of  parties,  and  we  see  no  reason  why  the 
I  principle  of  Section  31,  Civil  Procedure  Code,  should  not  be 
I  applied,  so  far  as  may  be,  by  appellate  Courts. 

Aft  to  the  second  ground  of  the  Divisional  Judge's  decision^ 
what  we  presume  he  means  is  that  the  suit  being  one  for  pos- 
session of  property  awarded  to  the  plaintiff  at  a  partition  by  the 
revenue  authorities,  and  not  subsequently  taken  possession  of, 
is  not  cognizable  by  the  Civil  Court.  The  suit  was  filed  before 
the  Land  Revenue  Act  of  1887  came  into  force,  and  the  point 
must,  therefore,  be  decided  under  the  law  as  it  stood  previous  to 
the  passing  of  that  Act.  Under  Section  65  (2)  of  Act  XXXIII 
of  1871,  the  Civil  Courts  were  forbidden  to  take  cognizance  of 
"  claims  against  one  another,  as  to  partition,  by  persons  who 
**  do  not  contest  the  correctness  of  the  entries  in  the  record  of 
"  rights,"  and  this  section  has  been  interpreted  in  Civil  Judg* 
ments  Nos.  164,  Pun/db  Record,  1882,  and  134,  Punjab  Becord 
1879.  We  do  not  consider  that  the  above  clause  forbids  the 
Civil  Courts  to  entertain  a  claim  for  possession  of  a  small 
comer  of  gorah  land  awarded  to  plaintiff  at  a  partition  of 
the  whole  culturable  land  of  the  village,  merely  because  he 
cannot  affirm  that  he  took  physical  possession  of  that  particular 
plot.  There  is  no  reason  to  doubt  in  the  present  case  that  th^ 
partition  was  completed,  and  that  actual  possession  followed  of 
the  greater  part  of  the  subject  of  the  partition.  Surely  it  may 
be  presumed  that  plaintiff  got  at  least  formal  possession  of  the 
portion  of  land  now  in  dispute,  and  that,  as  it  is  now  occupied 
by  the  defendant,  he  can  sue  to  oust  the  latter  in  the  Civil 
Courts,  and  is  entitled  to  succeed  in  his  suit,  unless  the  defen- 
dant can  rebut  the  case  set  up  in  the  plaint. 

This  appeal  must  be  accepted  and  the  case  returned  to  the 
Divisional  Judge  that  he  may  dispose  of  the  appeal  to  his  Court 
upon  the  merits. 

The  Divisional  Judge  can  use  his  own  discretion  in  the 
matter  of  parties.  He  can  either  allow  the  appeal  to  proceed 
as  between  the  parties  already  on  the  record,  or  take  action 
under  Section  559,  Civil  Procedure  Code. 

The  stamp  on  this  appeal  will  be  refunded,  and  other  costs 
will  be  oosts  in  the  cause. 

Cause  remanded. 
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No.  6. 


MUSSAMMAT  MAKHAN  DEVI,— (Depkndant),' 
APPELLANT, 

Versus 


APriLLATI  SiDI. 


ASA  SINGH,— (Plaintiff),— RESPONDENT. 
Case  No.  929  of  1891. 
(RiYAZ,  J.) 


Remand  order  made  under  Section  562,  Civil  Procedure  Oode^Duty  of 
•ppeUcUtf  Court  hearing  appeal  from  euch  order  under  Beetion  588  (28). 

Aa  appellate  Court  hearing  an  appeal  preferred  under  Section  688  (28), 
Civil  Procedure  Code,  1882,  from  an  order  of  remand  paseed  under  Sec- 
tion 562  by  a  eabordinate  appellate  Court,  is  not  neoeasarily  confined  to  con- 
sidering the  question,  whether  the  order  of  remand  impugned  is  jnttified  by 
the  terms  of  the  section,  but  may,  when  a  preliminary  point  is  found  to  exist, 
enter  into  and  decide  upon  the  merits  of  such  preliminary  point.  But  as 
loon  aa  it  is  held  that  the  remand  order  appealed  from  is  not  warranted  by 
the  terms  of  Section  562,  inasmuch  as  the  case  has  not  been  disposed  of  by 
the  lower  Court  upon  a  preliminary  point,  the  Court  hearing  the  appeal 
under  Section  588  (28)  cannot  enter  upon  or  in  any  way  deal  with  the 
meritfl  of  such  remand  order. 

L  L.  B.,  7  All.,  136  and  17  Calc,  168,  followed. 

Jppeal  under  Section  688  (28),  Civil  Procedure  Code,  from  an 
order  of  remand  under  Section  662  made  by  E,  W,  Parker 
Esquxrey  Divisional  Judge,  Lahore. 

Grey,  for  appellant. 
Higgins,  for  respondent. 

This  appeal  raised  the  question  as  to  the  duty  of  an 
appellate  Court  hearing  an  appeal  preferred  under  Section  688 
(28),  CivU  Procedure  Code,  1882,  from  an  order  of  remand 
passed  by  a  subordinate  appellate  Court  under  Section  662. 
The  facts  sufficiently  appear  from  the  judgment. 


RiTAZ,  J.— The  plaintiff  Asa  Singh  sued  three  defendants  gth  Deer.  1891. 
(1)  Attar  Singh,  (2)  Mussammat  Makhan  Devi,  and  (.3) 
Teja  Singh,  for  possession  of  various  separate  properties,  which 
each  defendant  was  alleged  to  have  taken  under  the  will  of 
one  Ganda  Singh,  who  died  in  1883,  the  allegation  being  that 
the  said  will  was  void  and  of  no  effect. 

The  first  Court  after  investigating  the  case  upon  the 
merits  decreed  the  claim  as  against  defendants  (1)  and  (3), 
and  dismissed  it  as  against  defendant  (2). 
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Three  separate  appeals  were  then  filed  in  the  Divisional 
Court  by  defendants  (2)  and  (3)  and  plaintifF,  respectively. 
The  Divisional  Judge  disposed  of  all  the  appeals  in  one  judg- 
ment.   He  held  that  plaintiff  had  improperly  joined  three 
distinct  causes  of  action  against  three  different  defendants,  and 
that  such  misjoinder  was  fatal  to  the  maintenance  of  the  lower 
Court's  decree.    The  Divisional  Judge  was  also  of  opinion 
that  the  merits  of  the  case  had  not  been  fully  investigated. 
Apparently  the  plaintiff's  pleader  was  asked  to  elect  which  of 
the  defendants  he  would  proceed  against  in  the  present  case,  if 
it  was  found  necessary  to  exclude  two  put  of  the  three  claims, 
and  he  then  elected  to  proceed  against  Attar  Singh  (defen- 
dant 1).    The  Divisional  Judge  then  proceeded  to  pass  final 
orders.    He  held  that  the  plaint  must  be  returned  to  the 
plaintiff  to  enable  him  to  exclude  from  the  suit  the  claims 
against  Mussammat  Makhan  Devi  and  Teja  Singh,  and  he  was 
of  opinion  that  the  District  Judge  who  tried  the  case  was  the 
proper  oflBcer  to  carry  this  order  into  effect.    The  Divisional 
Judge  finally  accepted  all  three  appeals,  and  remanded  the  case 
under  Section  662,  Civil  Procedure  Code,  in  order  that  the 
claims  against  Makhan  Devi  and  Teja  Singh  might  be  excluded 
from  the  suit,  and  the  claim  as  against  Attar  Singh  be  redecided 
on  the  merits,  after  the  plaint  had  been  amended  and  a 
proper  opportunity  been  given  to  both  parties  to  produce  their 
evidence. 

From  the  above  order  Mussammat  Makhan  Devi  (defen- 
dant 2),  and  plaintiff,  Asa  Singh,  have  filed  separate  appeals 
in  this  Court.  The  main  contention  of  each  appellant  is  the 
same,  inz.,  that  the  first  Court  not  having  disposed  of  the  suit 
upon  a  preliminary  point,  the  remand  under  Section  562, 
Civil  Procedure  Code,  was  illegal,  and  under  Section  564, 
Civil  Procedure  Code,  the  Divisional  Judge  could  not  remand 
for  a' second  decision,  except  as  provided  in  Section  562. 

This  contention  is,  I  think,  certainly  correct.  The  first 
Court  decided  the  suit,  not  upon  a  preliminary  point,  which 
either  was'or  could  be  reversed  on  appeal  by  the  Divisional 
Judge,  but  on  the  merits.  The  Divisional  Judge  held  that  the 
decision  was  open  to  the  objection  that  the  lower  Court  had 
contrary  to  the  provisions  of  the  Civil  Procedure  Code,  permitted 
different  causes  of  action  against  different  defendants  to  be  joined 
in  the  same  suit.  The  remand  under  Section  562,  Civil  Procedure 
Code,  was  therefore  not  justified  by  the  terms  of  the  section, 
was  illegal,  and  must  be  set  aside. 
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On  the  above  view  of  the  case,  there  is,  in  my  opinion,  no 
other  point  left  for  me  to  decide,  sitting  as  a  Jndge  hearing  the 
appeal  allowed  by  Section  688  (28),  Civil  Procedure  Code,  from 
orders  of  remand  under  Section  562.  For  while  I  think  it  is 
clear  that  a  Judge  hearing  such  appeal  is  not  necessarily  con- 
fined to  considering  the  question,  whether  the  order  impugned 
is  justified  by  the  terms,  of  the  section,  but  may,  when  there 
is  a  preliminary  pointy  enter  into  and  decide  upon  the  merits  of 
that  preliminary  point,  I  consider  it  equally  clear  that  as  soon 
as  the  Judge  holds  that  the  order  appealed  is  not  warranted  by 
the  terms  of  the  section,  inasmuch  as  the  case  has  not  been 
disposed  of  by  the  lower  Court  upon  a  preliminary  point,  he 
cannot  enter  upon  or  in  any  way  deal  with  the  merits  of  the 
spurious  preliminary  point  which  the  Divisional  Judge  has 
virrongly  held  to  justify  his  remand  order.  All  that  can  be 
done  is  to  set  aside  the  order  under  Section  562,  Civil  Pro- 
cedure Code,  as  ultra  vires,  and  to  direct  the  lower  Court  to 
proceed  in  accordance  with  law.  The  above  view  of  the  law  is 
very  clearly  laid  down  by  a  Division  Bench  of  the  Calcutta 
High  Court  in  Ahrahim  Khan  v.  Faitunnessa  (I.  L.  R.,  17  Calc, 
168),  in  which  decision  I  fully  concur.  See  also  Sohan  Lai  v. 
Azizunnissa  (I.  L.  R.,  7  AH.,  136). 

At  the  same  time,  in  sending  back  the  case  to  the 
Divisional  Judge  to  be  disposed  of  in  accordance  with  law,  I  may 
make  the  following  remarks  for  his  guidance.  If  the  Divisional 
Jadge,  who  will  now  have  to  hear  the  appeal,  is  of  opinion  that 
there  has  been  a  misjoinder  of  different  causes  of  uction  against 
different  defendants,  such  as  Section  45,  Civil  Procedure  Code, 
does  not  permit,  and  that  the  proper  order  to  pass  is  one 
amending  the  plaint  under  Section  53,  Civil  Procedure  Code, 
by  striking  out  two  of  the  misjoined  causes  of  action,  the 
Court  should  consider  whether  Section  582  of  the  Code  does  not 
enable  it  to  take  the  necessary  action.  It  will  then  of  course 
be  open  to  the  Court  before  passing  final  orders  to  direct  any 
farther  inquiry  under  Section  566,  Civil  Procedure  Code,  which 
may  appear  to  be  necessary  for  the  proper  disposal  of  the  case 
on  the  merits. 

There  is  one  other  point  to  be  noticed  with  special  refer- 
ence to  plaintiff's  appeal  to  the  Divisional  Court  against 
Mossammat  Makhan  Devi.  I  am  informed  that  a  preliminary 
objection  was  taken  to  the  hearing  of  this  appeal  on  the  ground 
that  it  was  not  filed  within  the  period  of  limitation.   I  can 
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find  no  order  of  the  Divisional  Judge  disposing  of  this  objection, 
and  the  question  must  therefore  be  decided  before  any  other 
orders  are  passed  upon  this  particalar  appeal. 

I  accept  both  the  appeals  preferred  to  this  Coni-t,  and 
setting  aside  the  Divisional  Jadge's  orders  of  remand  under 
Section  562,  Civil  Procedure  Code,  I  direct  him  to  rehear  and 
dispose  of  all  three  appeals  to  his  Court  vrith  reference  to  the 
foregoing  remarks. 

The  stamp  on  each  appeal  to  this  Court  will  be  refunded. 
Other  costs  incurred  by  any  party  in  this  Court  will  be  borne 
by  that  party. 


No.  7. 

.  BADHAWA  SINGH  &  SOCHKT  SINGH,— (Defendants),— 
APPELLANTS, 


Udasi  faqir — Abandonment  of  worldly  affairs — Loss  of  rights  oj  inhsri* 
tance. 

By  Hinda  law,  if  a  man  becomes  an  Udasi  faqir,  he  abandoni 
worldly  affairs  and  loses  his  civil  rights  of  inheritanoe  in  his  natural 
family.  But  it  is  yet  possible  that  a  man  may  resolve  to  become  a  faqir 
of  the  Udasi  sect  and  yet  resolve  not  to  abandon  worldly  affairs  and  his 
civil  rights  of  inheritance,  the  effect  that  such  a  course  might  hav« 
npon  his  status  as  a  faqir,  in  the  eyes  of  other  Udasi  faqirs,  not  being 
material. 

The  true  issue  in  such  cases  is,  did  the  man  on  becoming  a  faqir  also 
intend  to  renounce  and  did  he  renounce  the  world,  the  burden  of  proof 
that  he  did  not,  being  upon  him. 

Further  appeal  from  the  decree  of  Khan  Muhammad  By  at  Khatiy 
(7.5. r..  Divisional  Judge^  Ferozepore,  dated    Ibth  August 


The  plaintiff,  who  was  an  Udasi  faqir,  sued  his  two 
brothers  for  his  share  of  the  estate  left  by  their  father. 
At  the  first  hearing  of  the  appeal  the  Chief  Court  (Plowden 
&  Frizelle,  .TJ.)  remanded  the  case  under  Section  566,  Civil 
Procedure  Code,  for  trial  of  the  issue  whether  the  plaintifE 
on  becoming  a  faqir  also  intended  to  renounce  and  did  renounce 
the  world.   The  following  judgments  were  delivered. 


Cause  remanded. 


Appillatk  Siob.< 


Versus 

ANAUKHA,-(  Plaintiff),— RESPONDENT. 
Case  No.  1212  of  1889. 
(Roe  &  RiVAz,  JJ.) 


1889. 


Jant.  1893.  } 


CIVIL  JUDQMBNTS-Ho.  7. 


2ft 


Frizklle,  J. — The  question  in  this  case  is  whether  ihB  7ih  Mofvh  1891. 
plaintiff,  who  sues  his  two  brothers  for  his  share  of  the  estoie  of 
his  father  (who  died  shortly  before  suit),  has  lost  his  rights: 
of  inheritance  by  becoming  an  Udasi  faqir.  He  admits- that 
he  is  an  TJdasi  and  has  inherited  the  property  left  by  his 
Qura.  It  appears  that  he  has  been  a  faqir  for  the  last  tweixty 
years  and  resided  away  from  his  native  village  at  the  place 
where  he  has  been  leading  the  life  of  an  Udasi  and  succeeded 
to  property  as  such.  He  pleads,  however,  that  he  has  not 
abandoned  worldly  affairs  and  therefore  has  not  deprived  himself 
of  his  right  of  succession  in  his  own  family.  The  inquiry  mada 
is  very  meagre,  and  on  the  real  point  at  issue  there  has  been 
no  inquiry  at  all.  That  is,  whether  as  a  fact  plaintiff  has 
renounced  the  world  since  he  became  a  faqir  or  not.  If  he 
has,  prima  facie  ho  is  governed  by  the  ordinaiy  Hindu  law 
on  the  subject,  according  to  which  he  would  forfeit  his  rights 
of  inheritance  in  his  natural  family.  But  before  coming  to  a 
final  decision  we  desire  that  further  inquiry  should  be  made 
on  this  point : — Has  plaintiff  renounced  worldly  affairs,  or  to 
what  extent  has  he  renounced  them?  It  should  be  ascer- 
tained in  particular  whether  he  has  engaged  in  any  worldly 
business  besides  those  of  the  sect  to  which  he  belongs,  carried 
on  trade,  acquired  other  property,  married,  and  if  he  has 
married,  what  wife  ho  has  married,  that  is,  in  the  class  ot 
caste  into  which  he  would  ordinarily  have  married  had  he  , 
not  become  an  Udasi.  The  case  is  remanded  accordingly 
ander  Section  566. 

Plowdbn,  J,— The  plaintiff  is  undoubtedly  a  co-heir  unlese  March  189lr 
he  has  lost  his  rights  by  becoming  an  Udasi  faqir* 

Now,  it  may  be  conceded  that  by  the  Hindu  law,  as  has 
been  decided  in  this  Court  (No.  1  of  Vvnjah  Record^  1868,  and. 
No.  15  of  Punjab  Record,  1874)  if  a  man  becomes  an  Udasi 
faqir,  he  abandons  worldly  affairs  and  loses  his  civil  rights 
of  inheritance  in  his  natural  family.  But  it  is  yet  possible 
that  a  man  should  resolve  to  become  a  faqir  of  the  Udasi 
sect  and  yet  resolve  not  to  abandon  worldly  affairs  and  his 
civil  rights  of  inheritance.  What  effect  that  would  have 
upon  his  statas  as  a  faqir,  in  the  eyes  of  Udasi  faqirs,  is  not 
material.  In  a  judgment  of  this  Court  No.  29,  Punjab  Record^ 
1881,  it  was  found  that  in  the  Jullundur  District  persons  be« 
came  Udasi  faqirs  and  did  not  abandon  worldly  matters ;  and  aa 
Udasi  faqir  waa  held  competent  to  hold  and  dispose  o£  prirate-^ 
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. '  •  -  *  property  acquired  by  himself.  There  is  eyidence  in  the  case 
of  Jahana  and  Lihal  v.  Jiwan  cited  in  the  first  Court,  a 
case  of  the  Moga  tahsil,  that  Udasi  faqirs  in  the  Ferozepore 
District  do  not  necessarily  abandon  the  world. 

The  plaintiff  asserts  before  ns  that  he  is  a  Jat  of  the 
Sidhn  gdt^  which  is  admittedly  his  father's  gdt^  and  that  he 
is  married  to  a  Jat  woman  of  the  Snnni  got  and  has  a  son  by 
her.  The  respondent  states  that  this  wonld  not  be  a  valid 
marriage,  bnt  can  give  no  reason  why  it  should  not  be,  and 
that  in  fact  plaintiff  is  not  married,  and  the  woman  is  his 
mistress. 

Neither  Court  has  perceived  or  put  in  issue  the  real  point, 
namely,  whether  the  plaintiff  has  abandoned  the  world.  The 
onus  of  this  lies  upon  him,  and  he  asserts  that  he  has  become 
a  faqir  of  the  Udasi  sect,  and  with  them  the  proper  course 
is  to  abandon  the  world,  and  he  onght  to  have  a  fair  oppor- 
tunity of  proving  that  he  has  not. 

It  may  be  added  that  the  plaintiff  does  not  appear  to  be 
very  conversant  with  spiritual  matters,  for  he  asserts  that 
there  is  no  difference  between  the  Udasis  and  the  Bairagis, 
though  he  also  says  that  he  is  an  Udasi  and  not  a  Bairagi. 
The  cases  in  this  Court  (No.  29  of  Funjab  Record,  1881, 
No.  24  of  Punjab  Becord,  1880)  seem  to  show  that  Bairagis 
and  Udasis  in  this  Province  agree  in  not  necessarily 
abandoning  the  world  on  becoming  faqirs.  However,  the 
true  point  is  whether  the  plaintiff  on  becoming  a  faqir  also 
Intended  to  renounce  and  did  renounce  the  world ;  and  this 
is  the  point  for  inquiry. 

On  a  return  being  made  to  the  above  order  of  remand 
the  final  judgment  of  the  Court  was  delivered  by 

2nd  Deor.  1891.  Rivaz,  J.  (Rob,  J.,  concurring).— A  return  has  now  been  re- 
ceived to  this  Court's  order  of  the  7th  March  and  is  to  the  effect 
that  plaintiff  has  failed  to  establish  that  he  has  not  severed  his 
connection  with  the  world.  No  written  objection  has  been 
put  in  by  either  party  to  this  finding,  but  the  plaintiff  orally 
contests  its  accuracy. 

We  consider,  however,  that  the  finding  is  fully  justified  by 
the  whole  result  of  the  enquiry  and  should  be  maintained. 
Plaintiff  has  adduced  no  satisfactory  evidence  to  show  that 
he  f  oUowa  worldly  pursuits  or  what  those  pursuiti  are.  The 
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presnmption  is  against  him  and  the  burden  of  proving  that  he 
has  not  renounced  the  world  (as  already  noted)  lies  upon  him. 

The  appeal  is  accepted  and  the  plaintiff's  suit  dismissed* 
Bach  party  will  pay  his  own  costs  throughout. 

Appeal  allowed. 

No.  8. 

EAEIMAN  &  SOHNA,— (Plaintiffs),— APPELLANTS,  ^ 

Versus  \  Appillati  Sidi. 

BALA  &  OTHERS,— (Defendants),— RESPONDENTS.  ) 
Case  No.  1088  of  1891. 
(Rob  and  Frizellb,  JJ.) 

Ouitom — Wajxh'Ul-ars^Evidene$ — Modifieaiion  of  cuiitm. 
The  parts  of  a  Wajih'Ul-an  referring  to  custom  are  not  provisions  in- 
tended to  be  in  force  for  a  limited  period  only, — they  are  statements  that 
a  certain  Ciistom  exists.  The  statement  may  or  may  not  be  correct,  bot  if 
it  is  correct,  there  would  be  a  natural  presnmption  that  the  custom  con- 
tinned  to  exist,  and  it  would  be  for  those  alleging  that  a  change  had  sub- 
sequently taken  place  to  prove  the  allegation. 

The  production  of  a  later  Record  of  Bights  containing  entries  opposed 
to  the  earlier  one  woald  no  doabt  be  some  proof  of  such  a  change,  but  there 
would  then  merely  be  a  balance  of  evidence  on  either  side  :  it  could  not 
be  said  that  the  second  Record  destroyed  or  abrogated  the  earlier  out. 

Punjab  R9cord,  No.  107  of  1887,  referred  to. 
Further  appeal  from  the  decree  of  Colonel  0.  H,  T,  Marshall^ 
Divisional  Judge,  Lahore,  dated  I8th  April  1890. 

Grey  for  appellants. 
Golaknatb,  for  respondents. 

This  was  a  suit  for  pre-emption.  The  lower  Courts  dismissed 
the  suit,  holding  that  the  plaintiffs  had  no  preferential  right,  and 
that  they  had  failed  to  prove  any  special  custom  as  a  basis  for 
such  right.  The  Chief  Conrt  remanded  the  case  under  Section 
562,  Civil  Procedure  Code,  by  the  following  judgment  which  was 
delivered  by 

Rob,  J. — The  lower  Courts  have  dismissed  the  plaintiffs'  10th  Deer.  1891. 
suit  for  pre-emption  on  the  ground  that  they  have  no  pre- 
ferential right  under  Section  12  of  the  Pnnjab  Laws  Apt, 
and  that  they  have  failed  to  prove  a  special  custom  giving 
them  this  right.  The  pedigree  table  prepared  at  the  Settle- 
ment of  1868  shows  that  the  village  is  a  small  one  divided 
int^  two  tarafs,  Bupal  and  Khemi.   The  proprietors  in  each 
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tmf  sreifaedeseenduitB  of  one  oommon  anoeBtor,  and  taraf 
Kbend  was  then  stni  held  IB  aiiccBtralsharaB.  Ja  taraf  Rnpal 
tiwtonmliad  become  MofocWo,  not  by  the  intrnsion  of 
■trangen,  but  by  actual  poaseaakm  growing  so  different  from 
aham  tittt  the  latter  coald  no  longer  be  followed.  It  has 
been  contended  by  the  counsel  for  appellant  that  taraf  Bnpal 
is  further  snbdirided  into  pattis,  and  that  plaintiff,  as  a  pro- 
prietor of  the  patti  in  iriiich  the  land  sold  is  sitoated,  has  a 
snperior  right  to  defendant-vendees,  who,  if  proprietors  at  all, 
are  proprietors  in  another  patti  of  RnpaL  In  the  records  of 
ndther  of  the  two  Settlements  (of  1857  and  1868)  can  we  find 
any  trace  whatever  of  the  existence  of  pattis  or  other  snh- 
divisions,  inside  the  fiapal  Tumf,  and  we  therefore  think  that 
plaintiffii  cannot  succeed  on  the  ground  we  are  now  considering. 
But  we  are  clearly  of  opinion  that  they  have  proved  their  second 
grond, — the  special  eastern  as  provided  in  the  JTa/ib-icj-ars. 
It  is  not  denied  that  they  are,  and  that  defendant  vendees 
are  not  ^tmrtaydmjaddit  that  is,  proprietors  in  the  Tillage 
descended  from  the  same  ancestor  as  the  vendor,  or  that  the  * 
Wa/ib-wUan  gives  them  the  first  right  to  pre-emption.  Bat 
it  is  contended  (I)  that  the  Wajib-ul-ars  was  only  in  force  for 
the  term  of  settlement,  and  has  since  been  superseded  by  the 
Record  prepared  in  1868,  (2)  that  the  Wq/tb-ul^n  of  1857  is 
not  even  a  correct  exposition  of  the  custom  as  it  existed  then, 
at  rather  that  it  shows  that  no  special  custom  really  then 
existed. 

The  first  contention  is  clearly  incorrect.  The  parts  of  a 
Wm/Ohml-wrs  referring  to  custom  are  certainly  not  provisions 
intended  to  be  in  force  for  a  limited  period.  They  are  state- 
ments that  a  certain  custom  jexists.  The  statement  may  or 
may  not  be  correct,  but  if  it  is  correct,  there  would  be  a 
nataral  presumption  that  the  custom  continued  to  exist,  and  it 
would  be  for  those  alleging  that  a  change  had  subsequently 
taken  place  to  prove,  the  allegation.  The  production  of  a 
later  Record  of  Rights  containing  entries  opposed  to  the 
earlier  one  would  no  doubt  be  some  proof  of  such  a  change, 
bat  iheare  would  then  merely  be  a  balancing  of  evidence  on 
Other  side.  It  could  not  be  said  that  the  second  Record 
destroyed  or  abrogated  the  earlier  one.  But  in  the  present 
ease  there  has  been  no  contradiction  of  the  earlier  Record  by 
tile  second.  At  the  Settlement  of  1868,  the  form  of  the 
flattkmeat  Record  was  generally  altered;  as  a  rule  there  was 
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no  WaJib-uUars  prepared  in  ^he  old  form  as  a  separate  paper ; 
matters  which  used  to  be  recorded  in  the  Wajib-uUars  were 
in  the  1868  Settlements  recorded  in  other  parts  of  the 
Record   e,  ff.,  the  description  of  the  tenure  of  the  village, 
the  modo  of  distributing  the  revenue,  and  of  managing  the 
common  land,  were  recorded  at  the  foot  of  the  pedigree  table, 
and  matters  relating  to  castom  were  left  for  record  in  the 
Biw6j'i'am.    Thus,  in  the  pedigree  table   of    this  village 
there  is  a  note  that   matters  relating  to   the  transfer  of 
property  have  been  recorded  in  the  Riwaj-i-am.    The  entry 
in  the  latter   record  certainly  does  not  contradict  the  old 
Wajih'ul-arz :  on  the  contrary,  it  says  distinctly  that  trans- 
fers of  property  cannot  take  place  "  bidun "  that  is,  except 
to,  or  without  reference  to  the  heirs.    The  objection,  that  the 
entiy  in   the  old  Wajih-ul-ar:  does   not   really   show  the 
existence  of  a  custom,  is  equally  unfounded.    As  pointed  out  in 
Punjab  Record,  No.  107  of  1887,  instances  of  attempts,  whether 
successful  or  unsuccessful,  to  act  in  a  particular  manner  are 
not  essential  to  the  decision  of  the  question  whether  those  acts 
are  or  are  net  in  accordance  with  custom.    It  may  be  suflScient 
to  show  the  existence  of  a  state  of  things  from  which  inferences 
for  or  against  an   alleged   custom   may  be    fairly  drawn. 
In  the  present  case,  the  constitution  of  the  village  community 
already  described  raises  the  strongest  presumption  that,  as 
regards  pre-emption,   the   rights    of  shurkdydn  j'addi  would 
be  fully  recognised,  and  we  consider  that  the  entry  in  the 
W(ifib-ul'arz  recognising  it,  is  a  true  exposition  of  custom, 
notwithstanding  the  fact  that  up  to  that  time    no    sales  had 
actually  taken  place.    As  the  only  point  decided  by  the  lower 
Courts  is  that  plaintiffs  have  failed  to  prove  that  they  possess 
a  right  of  pre-emption  superior    to  that  of  the  defendant- 
vendees,  and  as  we  consider  this  decision  erroneous,  we  set 
aside  their  decrees  dismissing  plaintiff's  suit,  and  remand  the 
case  to  the  first  Court  under  Section  562,  Civil  Procedure  Code^ 
for  decision  according  to  law.    The    defendant- vendees  will 
pay  plaintiff's  costs  in  this  and  the  Divisional  Courts.  Costs- 
in  the  first  Court  to  be  costs  in  the  case. 


Cause  remanded. 


84 


CIVIL  judgments-No.  9. 


No.  9. 

(BUR  SINGH.— (Plaintipf),— APPELLANT, 
Versus 
RAM  SINGH  4  OTHERS— (Dbfendaht8)-RESP0NDBNTS- 
Case  No.  491  of  1890. 
(Bbnton  4  Stogdok,  JJ.) 

Custom^ Alienation^ Sindhu  Jatt,  Amritiar  IHttrict^Collateralg  in 
mghth  degree. 

Found f  thai  by  the  custom  of  the  Sindhu  JatB  of  the  Amritsar  District, 
eollateralfl  of  the  eighth  degree  were  not  entitled  to  contest  an  alienation 
of  his  ancestral  estate  made  by  a  childless  proprietor  as  being  made  with- 
out necessity  or  consideration. 

Punjab  Record,  No.  66  of  1890,  referred  to. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Hyat  Khan^ 
G.SA.t  Additional  Divisional  Judge^  Amritsjir,  dated  '?th 
January  1890. 
Shib  Das,  for  appellant. 
Lewin,  for  respondents. 

The  parties  were  Sindhu  Jats  of  the  Amritsar  District.  The 
plaintiff  soaght  to  contest  a  mortgage  of  176  kanals  8  marlas 
of  land  made  in  consideration  of  Rs.  1,000.  The  plaintiff  was 
a  collateral  in  the  eighth  degree,  and  the  qnestion  for  decision 
was  whether  he  had  any  locus  standi  to  contest  the  alienation. 

At  the  first  hearing  of  the  appeal,  the  Court  (Rivaz  and 
Stogdon,  JJ.)  directed  a  remand  tinder  Section  666,  Civil  Pro- 
cedure Code,  for  a  more  extended  inquiry  into  the  question  of 
custom,  bj  the  following  interlocutory  order  which  was  delivered 
by 

28tt  April  1891.  Stogdon,  J, — Plaintiff  is  a  collateral  of  the  mortgagor,  Ram 
Singh,  in  the  eighth  degree.  The  Courts  below  have  conenrred 
in  holding  that  he  has  failed  to  prove  that  he  is  entitled  to 
contest  the  alienation  made  by  him.  The  enquiry  made  was 
very  meagre,  and  we  are  not  satisfied  that  a  correct  conclusion 
has  been  come  to. 

If  plaintiffs  had  been  two  or  three  degrees  more  nearly 
related  to  Ram  Singh,  there  would  have  been  a  strong  presump- 
tion in  favour  of  their  right  to  contest  the  alienation.  As  it  is, 
they  are  Ram  Singh's  next  heirs.  They  are  not  very  remote 
collaterals  and  they  live  in  the  same  village.  Such  being  the 
casei  we  are  not  at  all  satisfied  that  there  is  no  presumption  in 
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their  favour.  Under  such  circumstances,  we  think  that  further 
enquiry  is  necessary  and  -we  remand  the  case  to  the  first  Court 
for  enquiry,  whether  by  the  custom  of  the  Sindhu  Jats  of  the 
Amritsar  District,  collaterals  of  the  eighth  degree  are  entitled  to 
contest  an  alienation  of  his  ancestral  estate  made  by  a  childless 
proprietor  on  the  ground  that  it  was  not  made  for  necessity  or 
that  no  consideration  passed.  Inquiry  should  be  made  from  the 
principal  men  of  the  tribe.  Instances  in  which  the  right  to 
contest  an  alienation  has  been  upheld  or  refused  should  be 
collated,  and,  if  necessary,  a  commission  issued  for  local  investi- 
gation. Return  to  be  made  within  three  months  through  the 
Divisional  Judge  who  is  requested  to  record  his  opinion. 


Upon  a  return  being  made  to  the  above  order  of  remand, 
the  final  judgment  of  the  Court  was  delivered  by 

Stogdon,  J. — The  further  enquiry  directed  by  this  Court's  Sth  Deer.  189I« 
order  of  the  28th  April  last  has  now  been  made.  The  Mnnsif 
examined  a  number  of  Zaildars  and  Chief  Headmen,  but  was 
unable  to  ascertain  a  single  instance  in  which  an  alienation  by  a 
sonless  Sindhu  Jat  proprietor  had  been  contested  successfully, 
or  otherwise,  by  a  collateral  so  remotely  related  as  the  eighth 
degree.  Appellant's  pleader  objects  that  enquiry  was  made 
only  from  persons  residing  in  the  Tarn  Taran  tahsil  and  that 
sufficient  time  was  not  allowed  for  it,  but  we  do  not  consider 
that  it  is  likely  that  farther  enquiry  would  tend  to  throw  any 
additional  light  on  the  case.  On  the  whole,  we  think  that  the 
decree  of  the  Courts  below  must  be  maintained.  Plaintiffs  are 
distant  collaterals  of  the  mortgagor  Ram  Singh.  In  1884,  two 
of  them.  Bur  Singh  and  Rur  Singh,  sued  him  and  Baga  Singh 
for  a  declaration  that  a  sale  of  51  ghamaos  effected  by  him  on 
the  22nd  November  1883  for  Rs.  900  was  without  valid  neces- 
sity and  would  not  affect  their  reversionary  rights  on  his  death, 
but  it  was  held  that  they  were  not  entitled  to  maintain  the  suit, 
and  it  was  dismissed.  The  vendee,  Baga  Singh,  belonged  to 
another  village,  while  the  mortgagee  in  the  present  case  is  a 
co-sharer  in  the  same  village  as  plaintiff  and  his  mortgagor, 
though  his  land  is  said  to  be  in  another  patti.  The  village 
is  no  longer  exclusively  owned  by  members  of  the  Sindhu  tribe, 
for  it  appears  that  some  Arains  hold  land  in  it.  In  a  case  of 
Pnnnun  Jats  of  the  Tarn  Taran  tahsil  published  as  Puvjab 
Becord,  No.  66  of  1889,  it  was  found  that  collaterals  of  the  sixth 
and  seventh  degrees  were  not  entitled  to  contest  an  alienation  in 
the  form  of  a  mortgage  made  by  a  sonless  proprietor,  and 
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:  plaintifb  in  the  present  ease  have  failed  to  show  a  single  instance 
in  iivbicli  collaterals  as  distantly  related  as  they  are  to  Ram 
Singh  have  successfully  contested  an  alienation  by  a  sonless^ 
proprietor  on  the  ground  that  it  was  not  made  for  valid  neces- 
sity. On  the  whole,  therefore,  we  ai'e  of  opinion  that  the  suit 
was  rightly  dismissed,  and  we  dismiss  this  appeal  with  costs. 

Appeal  dismissed^ 


No.  10 

I  MANSABDAR,-(Plaintikk),— APPELLANT, 

AvpiLLATi  SiDiJ  Versus 

I       SADAR-UD-DIN  &  AH]MAD  DIN,~(Dkkendants),— 
RESPONDENTS. 
Case  No.  1370  of  1889. 
(Roe  and  Fkizelle,  JJ.) 

Custom— Alienation  hy  tcidow — Kalezais  of  NaviherOf  tcihsil  Pasrur^^ 
Bialkot  District — Distinction  between  jmcer  of  gift  and  bequest. 

Found  J  that  among  Kakezais  of  the  village  of  Naushera  in  tahsil 
Pasrnr  of  the  Sialkot  District,  a  wid  was  empowered  to  make  a  valid' 
will  in  favour  of  her  daughters'  childroo.  Bat  independently  of  the 
mother's  act,  the  daughters  were  entitled  to  succeed  under  the  provisions 
of  their  father's  will. 

Bemhle.—lt  is  not  correct  to  say  that,  in  all  cases,  no  distinction  is 
ever  recognised  between  the  ;^ower  of  gift  infer  vivos  and  the  power  of 
bequest  by  will. 

Further  appeal  from  the  decree  of  M.  Macaulife  Esquirer 
Divisional  Judge,  Sialkot,  dated  2Sth  November  1889. 

Madan  Gopal,  for  appellant. 
Oertel,  for  respondents. 

The  parties  to  this  suit  were  Kakezais  of  the  village  of 
Nanshera  in  the  Pasrnr  tahsil  of  the  Sialkot  District. 

Exceptional  powers  of  transfer  by  widows  were  alleged  to 
exist  in  this  village.  This  power  was  challenged  by  one  of  the 
collaterals,  but  it  was  found  to  be  established  and  the  plaintiff's 
gnit  failed.  The  facts  appear  from  the  judgment  of  the  Court 
which  was  delivered  by 


Digitized  by 


FiBT.  1898.  ] 


CIVIL  JUDGMBNTS-No.  10. 


37 


Bob,  J.— The  following  pedigree  table  will  greatly  help  12th  Veer,  1891. 
US  to  nnderstaiid  the  points  of  the  present  dispute : — 

ABDULLAH 

f  r— ^  >  1 

Bam  Atta  Allah  Two  other 

Khan  Muhammad         Bakhsh         sons,  d.s.p. 

f  ^  Two  sons, 

Mantabdar,   Three     not  plaintiffs, 
plaintiff.  other 

SODS, 

not 
plaintifb. 


Mnssammat  Mussammat 

Hassn-  TaliaBibi- 
nahi  Bakhsh  Ghnlam 

I  Muhammad 


(  1  T  I 

8adar*Qd*din,      Ahmad  Din,        Muhammad  Mussammat 
defendant.         defendant.  Din,  Ali  Bakki. 

insane. 

The  parties  are  Eakezais  of  the  Tillage  of  Naoshera  in  the 
Pasmr  tahsil  of  the  Sialkot  District. 

On  the  17th  Jannary  1880,  Allah  Bakhsh  execnted  a  deed 
in  which  he  recited  that  he  was  "  ill  with  no  hope  of  life," 
and  declared  that  he  devised  (wanyat  iarke  tahrir  kartu  hun)  all 
his  property  of  every  description,  valned  at  Rs.  800,  thus:  "After 

my  death,  my  wife  Fazl  Bihi  will  remain  malikj  and  have 
"  power  over  it  daring  her  life,  and  whatever  property  of  mine 
^'may  remain  after  her  death,  of  this  my  two  daughters, 

Hussammats  Hassu  and  Talia  Bibi,  will  remain  maliks  in 
*•  equal  shares,  and  they  will  have  power  to  give  it  to  whom 
"  they  please  and  none  of  my  relations  will  have  power  to 
"interfere." 

Allah  Bakhsh  lived  some  five  years  after  executing  this 
deed,  and  on  his  death  was  succeeded  by  his  widow,  Mussammat 
Fazl  Bibi.  Mussammat  Hassu  had  apparently  died  in  the  life- 
time of  her  father,  leaving  the  sons  noted  in  the  pedigree  table. 
On  14th  October  1887,  Mussammat  Fazl  Bibi  executed  a  deed 
in  which  she  recites  the  deed  of  her  husband  devising  the  estate 
to  her  and  her  daughters,  and  the  fact  that  a  year  previously 
she  had  sent  word  to  the  patwari  to  enter  in  the  Government 
Becords  the  property,  half  in  the  name  of  Mussammat  Hassu's 
sons  and  half  in  the  name  of  Mussammat  Talia  Bibi,  but  she 
does  not  know  if  this  was  done :  as  Mussammat  Talia  Bibi  is 
now  dead,  therefore  she,  Mussammat  Fazl  Bibi,  writes  (Ukh  i^ti) 
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the  half  share  of  Talia  Bibi  in  the  name  of  Mnssammat 
Ali  Rakhi,  her  daughter,  a  minor. 

The  deed  goes  on  to  reoite  that  Ghalam  Mnhammad  and 
Ilahi  Bakhsh,  husbands  of  the  daughters,  have  a  charge  on  the 
property  for  Rs.  980,  money  advanced  for  the  support  of  her- 
self and  husband,  and  that  according  to  the  custom  of  the 
Kakezais  of  that  village  they  are  heirs  in  the  absence  of  daugh- 
ters and  their  sons,  therefore  she  Mnssammat  Pazl  Bibi  writes 
this  will  (wasiyatnamah),  that  the  children  (aulad)  of  her  two 
daughters  are  maliks  of  her  whole  property. 

Mnssammat  Fazl  Bibi  died  on  22nd  October  1887,  i.e., 
eight  days  after  executing  the  deed,  and  on  2nd  November 
1887  mutation  of  names  was  made  in  the  names  of  the 
sons  of  Mnssammat  Hassu,  Sadar-ud-din  and  Ahmad  Din, 
alone.  On  2nd  December  1887,  the  present  plaintiff  alone  of 
the  five  nephews  of  Allah  Bakhsh  instituted  this  suit  for  his 
share  (one-eighth)  of  the  estate.  His  claim,  which  was  decreed 
by  the  first  Court,  has  been  dismissed  by  the  Divisional  Court, 
and  he  appeals  to  this  Court  on  the  ground  (I)  that  neither  by 
custom  nor  by  her  husband's  will  had  Mnssammat  Fazal  Bibi 
any  power  to  dispose  of  the  estate  either  by  gift  or  will ;  (2) 
that  although  custom  allows  a  gift  to  a  daughter  by  a  father,  it 
does  not  allow  a  gift  to  a  daughter's  sons,  nor  are  the  latter, 
when  a  gift  has  been  made,  by  custom  entitled  to  succeed  on 
their  mother's  death  to  the  gifted  property ;  (3)  that  there  is  an 
important  distinction  between  gifts  and  bequests. 

To  take  the  last  point  first,  it  is  stated  in  Mr.  Rattigan's 
Customary  Law,  paragraph  65,  that  there  is  no  distinction  be- 
tween the  power  of  gift  and  the  power  of  bequest.  We  are  not 
prepared  to  say  that  such  a  distinction  is  never  recognised,  but 
we  do  not  think  that  it  was  contemplated  in  the  Biwaj'X'am  of 
the  Sialkot  District.  No  doubt  the  words  of  Question  13  are : 
When  there  are  no  male  children,  can  a  proprietor  in  his  lifetime 
transfer  his  property  to  his  daughter  by  a  written  or  verbal  act  ? 
And  after  his  death  can  his  widow  do  so  or  not  ?  Here  the  words 
in  italics  clearly  point  to  a  distinction  between  the  proprietor's 
own  acts  and  the  acts  of  his  widow. 

The  answer  to  the  question  is  generally  in  the  affirmative 
as  regards  the  man,  and  in  the  negative  as  regards  the  widow. 
But  on  the  latter  point  the  answer  of  the  specially  Muhammadan 
group,  viz.y  Sheikhs,  Sayads,  Moghals,  Patbans,  Kakezais  of  the 
Tasrur  tahsil,  is  this :    A  father  in  his  lifetime  can  transfer 
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"  to  his  daughter,  bo  can  his  widow.  Bnt  amongst  the  Kakezais, 
"  except  in  the  village  of  Naushera,  in  no  other  village  can  the 
"  widow  transfer."  Four  instances  are  then  given  of  transfers  by 
Kakezai  widows. 

We  should  be  prepared  to  hold  that  this  very  exceptional 
power  of  transfer  by  a  widow  is  proved  to  exist  in  this  particu- 
lar village,  and  it  appears  clear  to  us  that  Mussammat  Fazl 
Bibi  was  exercising  it  when  she  executed  the  deed  of  I4th 
October  1887.  But  even  if  this  deed  could  be  assailed,  we 
are  of  opinion  that  the  daughters  were  entitled  to  succeed, 
both  jointly  and  severally,  under  the  father's  will  of  17th 
January  1880. 

As  to  the  plea  that  daughter's  sons  do  not  succeed  their 
mothers,  this  is  quite  opposed  to  the  spirit  of  Question  16, 
which  clearly  contemplates  their  succession  as  a  matter  of 
course,  and  only  raises  doubts  as  to  whether,  if  the  direct  heirs 
of  the  daughters  fail,  the  estate  passes  to  their  father's  or  their 
husband's  collaterals. 

We  therefore  think  that  the  plaintiff's  Buit  has  been 
rightly  dismissed  by  the  Divisional  Judge,  and  dismiss  this 
appeal  with  costs. 

Appeal  diimissed. 


No.  11. 

THOMAS  BECK,— (PLAiNTirr),— APPELLANT, 
Versus 

THOMAS  SIDDLE,— (Defendant),— EESPONDENT. 
Case  No.  914  of  1890. 
(Rmz  &  Stogdon,  J  J.) 

VnregUtersd  Association — Personal  liability  of  Seerstary  of  Managing 
CommittUf  who  vjos  also  a  Member  thereof  and  a  depositor  in  the  Association, 

B.  goaranteed  the  honeaty  of  his  brother,  who  was  appointed  Manager 
of  the  8ind,  Panjab  and  Delhi  Railway  Oo-operatiye  Storei,  which  was  an 
unregistered  private  Assooiation  of  the  nature  of  a  Clab.  B.  further 
deposited  Bs.  3,000  under  the  guarantee. 

In  a  suit  hj  B.  against  8.,  who  was,  at  the  time  of  the  contract,  a 
depositor  in  the  Association,  a  Member  of  the  Managing  Committee  and 
also  its  Secretary,  for  a  refund  of  portion  of  his  guarantee  deposit,  held 
that  S.  was  personally  liable,  either  as  a  sole  promisor,  or  as  a  joint 
promisor  (Section  48,  Contract  Act),  and  that  a  suit  against  him  would 
pe. 


iAmiL&ATi  Side. 
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Further  appeal  from  the  decree  of  Colonel  0.  H.  T.  Manhall, 
Divisional  Judge,  Lahore,  dated  ^th  May  1890. 
Lee,  for  appellant. 
Rattigan,  for  respondent. 

Tlie  facts  of  this  case  and  the  points  of  law  arising  in  con- 
nection  therewith  snflEiciently  appear  from  the  judgment  of  the 
Chief  Court  which  was  delivered  by 


I2th  Fehy.  1892.       Stogdon,  J. — This  was  a  suit  brought  by  Mr.  Thomas  Beck, 


Fuel  Inspector,  North  Western  Railway,  against  Mr.  Thomas 
Siddle,  described  in  the  plaint  as  Managing  Director  and  Se- 
cretary of  the  North  Western  Railway  Co-operative  Association 
Stores,  Limited,  and  formerly  Managing  Director  and  Secretary 
of  the  Sind,  Punjab  and  Delhi .  Railway  Co-operative  Stores,  for 
refund  of  a  sum  of  Rs.  2,159-7-5,  balance  of  a  sum  of  Rs.  3,000 
deposited  by  plaintiff  with  defendant  as  security  for  the  due 
performance  by  plaintiff^s  brother,  John  Joseph  Beck,  of  his 
duties  as  Manager  of  the  Sind,  Punjab  and  Delhi  Railway  Co- 
operative Stores. 

From  Rule  I  of  the  Bye-laws  of  the  Stores  in  question,  it 
appears  that  they  were  established  for  the  purpose  of  supply* 
ing  stores  to  Railway  employes  at  cost  price^  and  had  not  for 
their  object  the  acquisition  of  gain  for  any  of  the  members. 

Rule  III  provides  that,  for  the  purpose  of  obtaining  stores, 
deposits  are  made  by  the  employes  of  the  Sind,  Punjab  and 
Delhi  Railway  Company  in  such  amounts  and  to  such  extent 
as  may  be  required  from  time  to  time  for  the  business  of  the 
Stores.  Rule  XII  provides  for  the  management  being  conducted 
by  a  Chairman,  Vice-Chairman,  Secretary  and  a  Managing 
Committee.  The  powers  of  the  Managing  Committee  are 
defined  in  Rule  XXI,  and  among  them  is  the  power  to  appoint 
a  Manager  and  fix  the  amount  of  security  to  be  taken  from 
him. 

The  Association  was  a  private  unregistered  one  of  the 
nature  of  a  Club. 

In  October  1884  a  Manager  was  wanted.  Mr.  Siddle  was 
at  that  time  a  depositor  in  the  Association  to  the  extent  of  one 
hundred  shares  of  the  value  of  Rs.  50  each.  Be  was  further 
a  Member  of  the  Managing  Committee  and  Secretary  to  it. 
Mr.  J.  J.  Beck  was  appointed  Manager,  and  he  entered  on  his 
duties  on  the  22nd  October  1884.   On  the  same  date  Mr. 
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Thomas  Beck  wrote  the  following  letter,  on  a  stamped  paper  of 
the  value  of  Rs.  5,  to  the  Secretary,  Sind,  Punjab  and  Delhi 
Railway  Co-operative  Stores,  i.  e.,  'to  Mr.  Siddle,  from  a  draft 
given  to  him  by  Mr.  Siddle 

"  Sib, — I  beg  to  hand  you  herewith  Rs.  3,000  to  be  in- 
"  vested  in  my  name  in  the  Sind,  Punjab  and  Delhi  Railway 
"  Co-operative  Stores,  bearing  interest  at  the  rate  of  Rs.  6 
"  per  cent,  per  annum,  and  I  have  to  ask  that  the  usual  deben- 
tnre  bond  may  be  issued  in  my  name. 

"  I  do  hereby  Also  assign  and  mortgage  the  said  debenture 
"bond.  No.  120,  dated  22nd  October  1884,  for  Rs.  3,000  to  the 
"  Committee  of  the  Sind,  Punjab  and  Delhi  Railway  Co-opera- 
"  tive  Stores,  for  the  due  and  faithful  performance  by  my  brotheri 
*^  John  Joseph  Beck,  of  the  dutids  of  Manager  of  the  said  Co- 
"  operative  Stores,  and  for  such  time  as  Mr.  J.  J.  Beck  may 
continue  to  hold  the  appointment  of  Manager  of  the  said 
"Stores. 

"  I  do  further  authorise  the  said  Committee  to  reco'up  from 
"  the  said  deposit  such  losses  as  may  be  caused  through  fraud, 
"  dishonesty,  or  negligence  of  the  said  Mr.  J.  J.  Beck,  under  the 
"terms  of  his  agreement  with  the  said  Stores,  always  provided 
*'that,  subject  to  any  prior  claim  the  said  Committee  may 
"  have,  the  whole  or  residue  of  the  said  deposit  of  Rs.  3,000 
"  shall  on  the  termination  of  Mr.  J.  J.  Beck*s  engagement  as 
"  Manager  of  the  said  Stores  be  paid  only  to  me,  my  heirs  or 
"  assigns.  Further,  that  all  interest  accruing  on  this  deposit 
"shall  likewise  be  paid  to  me  half-yearly,  on  the  1st  July  and 
"  1st  January  of  each  year.** 

Subsequently,  on  the  24th  February  1885,  Mr.  J.  J.  Beck 
entered  into  an  agreement  on  a  stamped  paper  of  the  value  of 
Rs.  5  with  the  Sind,  Punjab  and  Delhi  Railway  Co-operative 
Stores  for  the  due  performance  of  his  duties  as  Manager.  He 
resigned  his  post  on  the  lOth  or  11th  February  1886.  Shortly 
after  his  resignation,  the  Sind,  Punjab  and  Delhi  Railway  was 
taken  over  by  Qovemment,  and  the  Stores  were  taken  over  by 
an  Association^  which  was  registered  on  the  1st  June  1886  under 
the  style  of  the  North  Western  Railway  Co-operative  Stores 
Association,  Limited.  The  new  Association  took  over  the  liabi* 
lities  of  tho  old  one.  Plaintiff  pressed  for  the  refund  of  the 
sum  of  Rs.  3,000  deposited  by  him  as  security,  and  even* 
toally,  on  the  18th  June  1886,  Mr.  Siddle,  signing  himself  as 
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IfangmgDirecto  of  the  KorUi  Western  lUOw^j  Co-operttiTe 
Stom,  refimded  to  him  »  sum  of  Bs.  933-15^,  ttaiiDg  tliat 
tbe  balance  bad  been  kept  to  make  good  discrepancies  biongbt 
to  ligbt  on  stock-taking.  Tbe  present  suit,  wbicb  was  institnted 
on  tbe  I2tb  Jolj  1886,  was  Uie  result  Mr.  Siddle  defended  it 
on  tbe  merits,  and  tbe  reocH^  of  eridence  bad  been  nearly  com- 
pleted, wben  bis  Counsel,  Mr.  Gonldsbnry,  who  was  apparenilj 
under  tbe  impression  that  his  client  was  being  sued  as  Secre- 
tarjof  the  North  Western  Bailwaj  Co-opentiTe  Stores  Associa- 
tion, Limited,  objected  to  the  frame  of  tbe  suit  on  the 
ground ; 

(a)  thai  there  was  no  priTity  of  contract  between  the 
present  Company  and  plaintiff ; 

(h)  that  eren  if  there  had  been,  the  suit  should  bsTe 
been  brought  against  the  Company  and  not  agsinst 
the  Secretary. 

To  this,  Mr.  Bridges  Lee,  Counsel  for  plaintiff,  replied 
that  he  was  not  suing  the  North  Western  Railway  Co-opera- 
tire  Association  Stores,  Limited,  nor  the  Sind,  Punjab  and 
Delhi  Railway  Co-operative  Stores ;  he  was  suing,  as  his  plaint 
showed,  llr.  Siddlo  personally. 

On  the  28th  June  1887,  the  District  Judge  held  that  the 
plaintiff  could  proceed  against  Mr.  Siddle  alone  as  a  joint 
promisor  under  Section  43  of  the  Indian  Contract  Act,  and 
as  a  partner  in  the  Association  under  Section  249  of  the  said 
Act  On  the  I9th  January  1889,  he  passed  a  decree  in  plaintiff's 
favour  for  Rs.  2,159-7.0,  from  which  Mr.  Siddle  appealed 
to  the  Divisional  Judge,  who  found  that  no  cause  of  action 
was  disclosed  against  defendant  individually  as  a  member 
of  a  partnership,  and  that  there  was  no  privity  of  contract  be- 
tween plaintiff  and  defendant.  He  therefore  dismissed  tba 
suit.   Plaintiff  has  appealed  to  this  Conrt. 

It  is  dear  that  the  Sind,  Punjab  and  Delhi  Railway  Co- 
operative Stores  was  not  a  partnership  of  the  nature  defined  in 
Section  239  of  the  Contract  Act,  because  its  first  rule  states  that 
it  has  not  for  its  object  the  acquisition  of  gain  for  any  of  its 
members-  Defendant  cannot,  therefore,  be  held  to  be  liable 
Under  Section  249  of  the  Contract  Act ;  but  there  does  not 
appear  to  be  any  reason  why  he  should  not  be  held  to  be  liable 
either  as  a  sole  promisor  or  as  a  joint  promisor.  By  Rule  XXI 
of  tbe  Rules,  the  Managing  Committee  bad  power  to  appoint  a 
Manager  and  to  fix  the  security  to  be  taken  from  him.  Fl^' 
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tiff's  contract  of  gnarantee  was  .with  the  Committee  of  the  Sind, 
Fan  jab  and  Delhi  Railway  Co-operative  Stores,  and  not  with  the 
general  body  of  depositors.  He  pledged  a  debenture  bond  of 
the  yalne  of  Rs.  3,000  to  the  Committee  as  security  for  the  dae 
performance  by  Mr.  J.  J.  Beck  of  his  duties  as  Manager. 

The  Committee  had  a  lien  on  the  deposit  in  question,  and 
were  entitled  to  make  good  out  of  it  any  losses  caused  by  the 
Manager ;  but  if  there  were  no  losses  there  was  an  implied  pro- 
mise by  them  to  refund  the  sum  of  Rs.  3,000  to  plaintiff. 
This  is  the  construction  to  be  put  on  the  letter  D.  1  containing 
the  contract  of  guarantee ;  but  as  a  matter  of  fact  there  is  no  evi- 
dence to  show  that  any  member  of  the  Managing  Committee, 
except  Mr.  Siddle,  was  a  party  to  it,  or  knew  anything  about  it. 
The  learned  Counsel  for  respondent  contends  that  it  is  evident 
from  the  statement  of  facts  that  he  was  contracting  as  an  agent 
of  third  parties,  and  that  plaintiff  knew  that  he  was  not  pledging 
his  own  credit.  Section  230  of  the  Contract  Act  is  relied  on  as 
exonerating  him  from  liability,  and  reference  has  been  made  to  a 
recent  decision  of  this  Court  published  as  Punjab  Record,  No.  15 
of  1891,  but  there  are  very  few  points  of  similarity  between 
that  case  and  the  present  one.  In  my  opinion,  there  is  nothing 
whatever  to  show  either  that  defendant  was  acting  as  an  agent, 
or  that  plaintiff  had  reason  to  believe  that  he  was  acting  as 
such. 

The  contract  of  guarantee  was  with  the  Committee  which 
managed  the  Stores,  and  which  would  presumably  have  to 
decide  whether  the  Manager  should  be  called  upon  to  make 
good  any  losses,  and  whether  plaintiff's  deposit  should  be 
refunded.  There  is  nothing  to  show  that  he  was  informed 
that  the  Committee  were  acting  as  agents  in  the  matter, 
or  that  they  had  no  authonty  to  refund  the  money  without 
the  consent  of  the  members  of  the  Association.  They  impliedly 
promised  to  return  his  money  to  him,  which  they  probably 
held  for  their  own  security,  and  they  must  perform  their 
promise,  unless  they  can  show  that  they  are  entitled  to  keep 
the  money  under  the  terms  of  the  agreement.  Defendant 
was  one  of  the  Members  of  the  Managing  Committee  when  the 
promise  was  made,  and  as  a  joint  promisoi^'he  can,  nnder  the 
provisions  of  Section  43  of  the  Contract  Act,  be  compelled  to 
perform  the  whole  of  the  promise.  If,  as  is  very  possible,  the 
other  Members  of  the  Managing  Committee  knew  nothing 
about  the  promise,  then  defendant  is  liable  as  sole  promisor. 
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The  DiTisional  Judge  states  ip  his  judgment  that  plaintiff 
assigned  the  bond  to  the  Committee ;  and  unless  they  re-sign 
it  to  defendant,  he  has  no  power  whatever  over  it  individually. 
There  is  no  bond  on  the  file,  and  it  does  not  appear  that  plain- 
tiff did  anything  more  than  give  the  Committee  a  lien  on  an 
ordinary  deposit  in  the  Stores,  but  the  fact  that  plaintiff's  money 
may  not  now  be  in  defendant's  power  is  quite  immaterial.  The 
only  question  is  whether  he  has  rendered  himself  personally 
liable  to  plaintiff ;  and  I  consider  that  it  must  be  answered  in 
the  affirmative.  Some  reference  has  been  made  to  Club  law  as 
enunciated  in  such  Manuals  as  those  of  Daly  and  Wertheimer, 
but  in  reality  it  is  little  in  point. 

The  case  turns  principally  on  the  question  whether  defen- 
dant was  a  principal  or  an  agent  in  the  transaction.  The  facts 
show  that  he  was  a  principal,  or  more  probably  one  of  several 
principals.  If  he  was  an  agent,  he  did  not  disclose  the  name 
of  his  principal,  and  therefore  there  is  a  presumed  contract  of 
personal  liability  on  his  part. 

The  District  Judge  held  that  there  was  a  variation  between 
the  terms  of  the  contract  of  guarantee  and  those  of  the  agree- 
ment entered  into  by  Mr.  J.  J.  Beck  on  the  24th  February  1885, 
and  that  the  surety  was  therefore  discharged  in  regard  to  all 
the  transactions  subsequent  to  the  variance.  The  Divisional 
Judge  dissented  from  this  view,  and  pointed  out  that  there  was 
but  one  contract  in  which  J.  J.  Beck  was  principal,  and  the 
Stores  Committee  (he  should  have  said  the  Sind,  Punjab  and 
Delhi  Railway  Co-operative  Stores  Association)  the  creditor, 
and  that  as  that  contHbct  had  never  been  varied.  Section  133  of 
the  Contract  Act  was  inapplicable.  In  this  he  was  clearly  right. 
Plaintiff's  contract  of  the  22nd  October  1884  refers  to  the  terms 
of  Mr.  J.  J.  Beck's  agreement,  and  there  cannot  be  any  doubt 
that  he  knew  that  a  formal  agreement  would  be  drawn  up  sub- 
sequently.   There  is  nothing  in  it  prejudicial  to  his  interests. 

I  would  accept  this  appeal  on  the  ground  that  defendant 
is  personally  liable  to  plaintiff,  and  I  would  remand  this  case 
to  the  Divisional  Judge  for  decision  on  the  merits. 


The  stamp  on  this  appeal  will  be  refunded,  and  other  costs 
irjll  be  costs  in  the  pause. 


13th  FOy.  1892« 


BiVAZ,  J. — I  concur. 


Appeal  allowed :  came  remanded. 
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No.  12. 

SITA  RAM  &  OTHERS,— (Plaintiffs),— APPELLANTS, 


Venus 

EAJA  RAM,— (Defendant),— RESPONDENT. 
Cofie  No.  146  of  1890. 
(Roe,  Frizellb  &  Rivaz,  JJ.) 


»ArPBLLATI  8lDl. 


CustonfAgricuUurists^Customary  adoption  of  the  Punjah'-'SuecuMion 
of  collateral  heirs  in  hie  natural  family  of  person  adopted,  in  default  of  lineal 
descendants. 

Held,  by  tho  Full  Bench,  that  there  is  no  general  cnstom  preralent 
amongst  agricnlturists  in  the  Punjab  hj  which  the  collateral  heirs,  in 
his  natural  family,  of  a  man  who  has  been  adopted  nnder  a  customary  adop- 
tion, succeed,  in  default  of  his  lineal  heirs,  to  the  property  which  he  acquired 
or  inherited  by  virtue  of  his  adoption. 

Not  only  is  there  no  such  general  custom,  but  such  a  succession  is 
quite  opposed  to  the  general  principles  which  regulate  the  Buccession  to 
land  in  the  village  communities  of  the  Punjab. 

Further  appeal  from  the  decree  of  T,  Troward  Esquire^  Divisional 
Judge,  Jullundur,  dated  9th  January  1890. 
Lai  Chand,  for  appellants. 
Rattigan,  for  respondent. 

Thii  was  a  reference  to  a  Full  Bench  for  tlie  purpose  of 
conBidcring  the  question  whether  there  is  any  general  custom 
prevalent  in  the  Punjab  by  which  the  collateral  heirs,  in  tho 
natural  family,  of  a  man  who  has  been  adopted  under  a  cus- 
tomary adoption,  succeed,  in  default  of  his  lineal  heirs,  to  the 
property  which  he  acquired,  or  inherited,  by  virtue  of  his 
adoption. 

In  January  1889  the  case  came  before  a  Division  Rench 
of  the  Court  (Powell  and  Frizelle,  JJ.^  upon  appeal  from  a 
decree  of  Colonel  H.  J.  Lawrence,  aiid  was  remanded,  under 
Section  562,  Civil  Procedure  Co^e,  for  redecision  by  the 
following  judgment  which  was  delivered  by 

Powell,  J.  (Frizelle,  J.,  concurring). — We  think  the  18th  Jany.  1889. 
judgment  of  the  Divisional  Judge  cannot  be  sustained,  and  as 
it  has  proceeded  purely  on  a  preliminary  point,  which  has 
excluded  from  consideration  the  rest  of  the  case,  the  remand  we 
are  about  to  make  must  be  under  Section  562,  Civil  Procedure 
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The  parties  are  (Kalia)  Brahmins  of  the  Jullundur  District. 
The  relationship  is  this : 

JAMAYAT  KAH. 

Sister  of      ^         f  \  ) 

Anokha  married  j  ^Mutsaddi  Jhanda  2  others  (d.  8.  p.) 

I  -  '  '      Hi  ^ 


adopted 
Maya. 


Maya,  es- 
tate in  dispute. 


Sawan       Gormakh  Chnha 

I  I 
Bhagwana,  Ganda 
died  sonless,      plaintiff.  | 
leaTing  a  ( 
widow.  Sita  Bam,  Fala, 

plaintiffs. 

The  late  Maya  obtained  the  estate  in  dispute  from  Anokha, 
who  was  his  maternal  nncle :  this  point  is  not  in  dispute. 
The  question  is,  who  are  the  reversionary  heirs  to  Maya  as 
regards  this  eistate  P  Maya's  widow  has  assumed  to  make  a  gift, 
depriving  the  heirs  of  the  whole  or  a  part  of  the  estate,  and  the 
plaintiffs,  claiming  as  reversioners,  object  to  the  gift. 

There  is  of  course  the  further  question  whether,  among 
Brahmins  of  this  got  in  the  Jullundur  District,  there  is  any 
exceptional  power  residing  in  widows  to  alienate,  and  this  ques- 
tion may  of  course  require  to  be  disposed  of  by  the  Divisional 
Judge.  But  the  primary  question  is  about  the  adoption  and 
its  consequences,  as  determining  who  are  the  reversioners. 

On  the  table  of  relationship  above  stated,  it  is  quite  plain 
that  if  Anokha  really  adopted  Maya  formally,  in  such  a  way  as 
to  perfect  the  legal  fiction  of  Maya's  complete  transfer  out  of 
his  own  natural  family  and  into  Anokha's,  then  it  might  be  held 
that  Anokha's  collaterals  were  Maya's  heirs,  Maya  being  for 
all  intents  and  purposes  Anokha's  son. 

Ordinarily,  also,  it  would  be  true  that  if  Anokha  only  tn- 
formally  adopted  Maya,  without  ceremonies  and  in  such  a  way 
as  agriculturists  often  "appoint  an  heir"  in  this  Province, 
and  if  Maya  still  continued  a  member  of  Mutsaddi's  (his  own 
father's)  family  and  received  his  share  of  Mutsaddi's  land,  then 
it  would  be  reasonable  to  hold  that  Maya,  though  informally 
adopted  by  Anokha,  did  not  cease  to  be  a  member  of  his  own 
natural  family,  and  therefore  his  own  cousins  and  collaterals 
could  succeed  him.  But  uxafortunately  the  case  cannot  stop 
here,  for  there  are  a  number  oX^  cases  in  this  Court  in  which  it 
has  been  questioned,  and  an  issu<D  as  to  custom  raised,  whether, 
even  if  the  adoption  is  informal  ai^d  the  adopted  son  does  not 
leave  his  own  family  completely,  tihe  adoptive  father's  estate  i^ 
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not  tranfif erred  to  tlie  adopted  in  some  limited  mamier,  i,  e.,  on 
the  nnderstanding  that,  failing  sons  and  direct  descendants  to 
the  adopted,  the  land  shall  revert  to  the  adopter's  or  donor's 
family,  and  not  pass  to  that  of  the  adopted.  Such  an  issne 
was  sent  down  in  Punjab  Becord  No.  45  of  1884 ;  (see  also 
Nos.  146  of  1884,  and  82  of  1885). 

Neither  Court  has  noticed  this.  The  first  Court  says,  in 
effect,  Maya  was  not  adopted  :  he  only  got  a  gift  from  Anokha, 
and  it  assumes  that,  being  a  gift,  Maya's  personal  heirs  must 
succeed,  and  not  the  donor's  family.  The  Divisional  Judge,  on 
the  other  hand,  finding  that  Maya  was  Anokha's  adopted  son, 
assumes  that,  therefore,  the  heirs  of  Anokha  are  the  collaterals 
entitled  to  sue,  and  not  plaintiffs,  the  heirs  of  Maya.  Neither 
assumption  can  be  supported  without  an  opportunity  to  the 
parties  to  prove  (if  they  can)  their  custom. 

The  Divisional  Judge  should  decide :  11  Maya  was  really 
adopted,  was  it  a  formal  adoption  involving  all  the  consequences 
of  a  complete  transplanting  of  Maya  from  his  own  -family  to 
Anokha's  ?  Or  if  it  was  an  informal  adoption,  what  were  its 
effects  ?  Is  there  any  custom  that  on  the  failure  of  direct  heirs 
to  such  an  adopted  son,  the  property  reverts  to  the  donor's 
family  ? 

If  there  is  such  a  custom,  Anokha's  heirs  will  surely  bo 
able  to  quote  instances  of  such  reversion. 

And  then  when  the  Divisional  Court  has  come  to  a  con* 
elusion  as  to  the  effect  of  Anokha's  connection — of  whatever  sort 
it  may  be — with  Maya,  and  has  thus  determined  whether  the 
plaintiffs  are  entitled  to  stand  as  reversioners  or  not,  he  will 
still  have  to  go  into  the  question  (if  he  find  for  the  plaintiffs) 
whether  there  was  any  special  rule  that  the  widow  can  alienate. 
Snch  a  special  rule  will  be  the  exception  to  the  general  rule,  and 
therefore,  clearly,  the  defendant  would  have  to  prove  it. 
The  stamp  will  be  refunded,  and  the  costs  of  this  Court  will 
follow  the  result. 

The  Divisional  Judge  (Mr.  T.  Troward)  again  decided 
adversely  to  the  plaintiffs,  who  now  preferred  a  further  appeal 
to  the  Chief  Court  from  this  decree,  which  was  referred  for 
consideration  to  a  Full  Bench.  The  Division  Bench  (Benton 
4  Stogdon,  JJ.)  recorded  the  following  opinions  : 

Stogdon,  J. — The  facts  of  this  case  are  stated  in  the  QthDecr.  1891. 
judgment  of  this  Court,  dated  18th  January  1889,  remaading 
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it  under  Section  562,  Civil  Procedure  Code,  to  the  Divisional 
Judge  for  decision  of  the  following  points,  viz. : — 

If  Maya  was  really  adopted,  was  it  a  formal  adoption 
involving  all  the  consequences  of  a  complete  transplanting  of 
Maya  from  his  own  family  to  Anokha*s  ?  Or  if  it  was  an 
informal  adoption,  what  were  its  effects  ?  Is  there  any  custom 
that)  on  the  failure  of  direct  heirs  to  such  an  adopted  son,  the 
property  reverts  to  the  donor's  (should  he  adopter's)  family  ? 

The  Divisional  Judge  has  now  found  that  Maya  was  adopted 
by  Anokha,  but  the  adoption  was  not  of  such  a  nature  as  to 
involve  the  complete  transfer  of  Maya  from  his  own  family  to 
that  of  Anokha.  No  instances  having  been  proved  by  either 
party  as  to  what  is  the  custom  of  inheritance  in  such  a  case, 
he  considered  that  Punjab  Record,  No.  147  of  1889,  was  a  sufficient 
precedent  for  saying  that  the  estate  derived  from  the  adoptive 
father  would  revert  to  his  family.  He  therefore  accepted  the 
appeal  and  dismissed  plaintiffs*  sait.  They  have  again  appealed 
to  this  Court.  Their  learned  Pleader  contends  that  there  was 
fi  mere  handing  over  of  the  property  by  Anokha  to  his  sister's 
son,  Maya.  There  was  no  adoption  at  all.  If  there  was  one,  it 
was  a  customary  one  of  the  loosest  kind.  The  act  of  Anokha 
was  rather  one  of  alienation,  which  the  heirs  for  the  time  being 
did  not  care  to  contest.  The  heirs  of  Maya,  the  last  male  owner, 
are  primd  facie  entitled  to  the  reversion  and  the  collaterals  of 
Anokha  have  no  right  to  sue.  He  further  contends  that 
Punjab  Reeordf  No.  147  of  1889,  is  not  in  point,  and  urges  that 
this  Court  should  follow  Punjab  Record,  No,  89  of  1885. 

On  the  other  hand,  it  was  contended  that  Maya  was  validly 
adopted  by  Anokha,  and  that  he  was  at  least  a  Btcyamushy- 
ay  ana,  or  son  of  two  fathers,  and  that,  as  no  custom  regarding 
inheritance  had  been  proved,  Hindu  law  must  be  followed  as 
was  done  in  the  two  cases  reported  as  Punjab  Record,  No.  147  of 
1889  and  No.  21  of  1890. 

After  perusal  of  the  evidence,  I  am  of  opinion  that  there 
cannot  be  any  reasonable  donbt  that  Anokha  adopted  Maya. 
The  adoption  appears  to  have  been  a  customary  Punjab  adop- 
tion of  an  informal  nature.  Anokha  took  Maya  before  the  Sikh 
kardar,  Bawa  Gopal  Singh,  at  Dakhni,  and  stated  that  he  was 
his  son  and  heir.  This  fact  was  stated  by  some  of  the  witnesses 
from  the  very  first.  The  subsequent  evidence  that  Maya  gave 
the  Bawa  a  natar  of  one  rupee  and  that  the  Bawa  invested 
him  with  a  turban,  and  that  Anokha  on  return  to  Khewa  feasted 
Brahmans,  is  probably  false ;  but  there  cannot  be  much  doubt  of 
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the  main  fact,  that  Maya  was  brought  up  by  Anokha  and  con- 
stituted* his  heir.  Maya  having  died  sonless,  the  question  is 
whether  the  property  which  he  inherited  from  Anokha  reverts 
to  Anokha's  collaterals,  or  whether  it  passes  to  Maya's  blood 
relatives.  The  learned  Judges  who  passed  the  former  judgment  ^ 
of  this  Court  appear  to  have  considered  that  the  burden  of  prov- 
ing their  right  was  on  Anokha's  heirs;  but  the  Divisional 
Judge  considered,  on  the  authority  of  Punjab  Record,  No.  147  of 
1889,  that  it  was  on  Maya's  blood  relatives,  and  as  no  evidence 
regarding  custom  was  forthcoming,  he  dismissed  their  suit.  In 
this  I  think  he  was  right.  The  informal  Punjab  adoption 
involves  something  more  than  a  mere  appointment  of  an  heir  or 
of  an  indication  of  an  intention  on  the  part  of  a  sonless  proprietor 
that  a  certain  person  shall  succeed  to  his  property.  It  certainly 
involves  an  idea  of  sonship,  though  it  may  not  be  considered 
that  the  adopted  son  has  been  completely  transferred  from  his 
own  family  to  that  of  the  adopter.  Under  such  circumstances, 
I  see  noreason  whatever  why  the  adoptee  should  not  be  regarded 
as  a  son  of  two  fathers,  a  status  well  known  to  Hindu  law ; 
and  it  seems  to  me  recognised  by  Punjab  custom.  I  would 
therefore  follow  the  rulings  of  this  Court  published  as  Punjab 
Record,  No.  147  of  1889  and  No.  21  of  1890,  and  dismiss  this 
appeal  with  costs. 

Bbnton,  J. — I  am  unable  at  present  to  concur  in  the  result  I2th  Deer,  1891. 
arrived  at  by  my  learned  colleague,  following  previoxis  rulings 
of  the  Court,  Punjab  Record,  Nos.  147  of  1889  and  21  of  1890. 
I  entirely  concur  with  his  finding  as  to  the  manner  iu  which 
Maya's  adoption  by  his  maternal  uncle  Anokha  was  accoflaplished. 
The  parties  are  Brahman  agriculturists  and  petty  traders, 
but  there  is  no  good  reason  on  the  evidence  for  supposing  that 
any  special  ceremonies  were  performed,  or  that  the  adoption 
was  different  from,  or  intended  to  be  different  from,  the  adop- 
tion usually  practised  in  the  Punjab.  I  am  unable  to  accept 
the  contention  of  the  learned  Counsel  for  the  appellants,  that 
the  evidence  establishes  that  all  the  ceremonies  prescribed  by 
strict  Hindu  law  were  performed,  or  should  be  presumed  to  have 
been  performed,  under  the  circumstances.  He  also  endeavoured 
to  show  that,  according  to  strict  Hindu  law,  the  ceremony  of  Datta 
homam  is  unnecessary  to  effect  a  formal  adoption,  and  also  that 
I.  L.  B.  9,  Mad.,  148.  age  is  a  matter  of  no  consequence 
\]  6  Ali.,  276!  ihoit  this  was  a  proper  formal 
„  10  Bom.,  80,  adoption,  whatever  the  facts  might  be. 
With  this  object  the  cases  in  the  margin  were  cited. 
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The  first  three  rulings  go  to  show  that,  according  to  the 
view  taken  by  two  of  the  High  Courts  (Allahabad  and  Madras), 
this  particular  ceremony  is  not  necessary  to  effect  a  valid  adop- 
tion in  the  case  of  Brahmans  belonging  to  Madras.  The  last 
ruling  goes  to  show  that  in  Bombay  a  Brahman  who  is  married 
and  has  had  children  may  bo  validy  adopted.  It  must  be 
remembered  that  this  is  an  adoption  by  a  Brahman  of  a  sister's 
son  and  if  there  were  any  question  of  the  validity  of  this  adop- 
tion regarded  as  one  under  Hindu  law,  we  should  have  to  test 
it,  not  by  reference  to  the  laws  and  customs  of  Madras  or 
Bombay,  but  with  reference  to  the  Hindu  law  applicable  to  the 
Punjab.  This  being  a  case  of  Brahmans,  it  appears  from  paras. 
141,  142  and  143  of  Mayne's  Treatise,  and  the  authorities  there 
quoted,  that  due  attention  to  the  prescribed  ceremonies  was 
essential  to  effect  a  valid  adoption.  The  author  of  the  Tagore 
Law  Lectures  for  1888  seeks  to  minimise  the  importance  of 
ceremonies,  yet  he  nevertheless,  at  page  382,  admits  that  there 
is  a  catena  of  authorities  in  which  the  performance  of 
religious  ceremonies  is  stated  to  be  an  essential  element  in  an 
adoption  of  the  twice  born  classes ;  so  also  the  adoption  of  a 
sister's  son  amongst  Brahmans  could  not  be  maintained  in 
accordance  with  the  authoiities  cited  in  Jolly's  History  of 
Hindu  Law,  page  162,  and  Siromani's  Commentary  on  Hindn 
Law,  page  1 25.  Nevertheless,  I  do  not  for  a  moment  say  that  this 
adoption  is  not  as  valid  as  if  all  the  ceremonies  prescribed  had 
been  strictly  performed,  and,  as  it  would  have  been,  had  there 
been  no  relationship  whatever  between  the  parties  to  it,  nor  do 
I  think  that  the  performance  or  non-performance  of  these  cere- 
monies should  in  any  way  alter  its  effects.  I  say  so  with  all 
deference  to  any  authorities  there  may  be  to  the  contrary. 
There  are  several  misconceptions  with  regard  to  the  institution 
of  adoption  in  this  Province  according  to  my  view  of  the  matter, 
which  it  would  be  a  great  advantage  to  have  cleared  away. 
We  were  told  in  argument  by  the  learned  Counsel  for  the 
appellants  that  an  adoption  in  the  Punjab  was  merely  the 
appointment  of  an  heir.  I  am  glad  to  find  myself  in  accord 
with  my  learned  colleague  on  this  point,  when  he  says  :  "  It 
"  certainly  involves  an  idea  of  sonship,  though  it  may  not  be 
**  considered  that  the  adopted  son  has  been  completely  trans- 
"  f erred  from  his  own  family  to  that  of  the  adopter."  If  the 
mere  appointment  of  an  heir  were  the  whole  matter,  a  declara- 
tion or  a  deed  of  adoption  would  be  sufficient  to  effect  a  valid 
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adoption,  bat  so  far  as  jadicial  authority  goes,  this  is  not  the  case. 
1  may  refer  to  Punjab  Record  No.  36  of  1884,  Punjab  Eecord 
No.  72  of  1882,  and  unpublished  appeal  No.  720  of  1890. 

I  would  maintain  that  the  institution  of  adoption  in  this 
Province  is  an  institution  of  exactly  the  same  character  as  that 
which  passes  under  the  same  name  in  other  Provinces,  and  that 
it  should  be  treated  with  similar  consideration,  although  its 
exact  features  may  vary  among  different  classes  and  in  different 
localities,  and  although  they  itay  not  have  been  elucidated 
by  a  long  list  of  learned  commentators.  It  seems  to  be  out  of 
the  question  that  there  should  be  different  forms  of  the  same 
institution  among  the  same  people,  differentiated  by  the  fact 
that  particular  ceremonies  were  and  were  not  had  recourse  to. 
I  would  urge  that,  if  in  any  particular  instance  any  incident  bo 
doubtful,  we  should  presume  that  the  prevailing  rule  for  the 
Province  is  applicable,  and  that  we  should  not  rush  away  to  a 
form  of  the  institution  prevailing  in  other  Provinces  and  borrow 
from  the  latter  a  rule  to  apply.  This  proceeding  appears  to 
me  very  unphilosophical  and  likely  to  lead  to  much  confusion. 
I  am  glad  that  the  method  of  treating  this  matter  I  am  now 
advocating  is  no  notion  of  my  own,  and  that  it  has  been  insisted 
on  in  dealing  with  an  adoption  case  reported  as  Punjab  Becord^ 
No.  43  of  1879.  I  do  not  think  that  the  course  I  wish  disap- 
proved of  is  justified  by  Section  6  of  the  Punjab  Laws  Act. 

In  the  argument  in  the  present  case,  we  inquired  of  the 
learned  Counsel  for  the  appellant,  when  it  was  ascertained 
that  the  adopted  son  had  succeeded  to  his  father's  property, 
whether  the  plaintiffs  would  have  been  entitled  to  succeed  to 
that  property  had  it  been  still  in  existence.  He  did  not  say 
they  would,  but  candidly  admitted  that  there  was  no  rule 
providing  for  the  matter,  and  expressed  an  opinion  that  it  would 
be  equitable  that  his  natural  heirs  should  succeed  to  that 
portion  of  the  estate.  This  was,  in  fact,  what  Punjab  Becord, 
No.  147  of  1889  decided  should  take  place.  This  result  is 
somewhat  startling,  as  judicial  decision  is  thus  made  to  enforce 
a  new  scheme  of  succession  hitherto  unheard  of.  Over  and  above, 
it  makes  no  provision  for  self-acquired  property  by  the  adopted 
•on,  whether  it  shall  go  in  the  one  family  or  in  the  other. 

The  position  of  the  son  of  two  fathers  (Dtvyamuthyayana) 
as  regards  the  two  families  with  which  he  is  connected  is  not 
clearly  determined  in  any  of  the  Hindu  law  books.  The  adop- 
tion in  the  Kritrima  form  is  of  this  {Dwyamuihyayana)  type,  and 
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the  position  of  the  adopted  son  is  clearly  enough  defined.  Ho 
inherits  his  natural  father's  estate  and  retains  his  position  in 
his  own  family,  so  that  he  would  succeed  to  collaterals  ;  and  as 
regards  the  adopted  father,  he  succeeds  to  him,  but  not  to 
collateral  relations.  Our  Punjab  adoption,  so  far  as  ascertained, 
generally  corresponds.  As  regards  adoption  of  a  Btvyamuthy' 
ay  ana  in  the  Battaka  form,  I  conceive  that  it  would  be  the  con- 
verse of  this.  The  adopted  son  would  succeed  to  his  adopted 
father  and  adopted  collator^  relations,  but  he  would  succeed 
his  own  natural  father  alone  in  his  natural  family.  His  posi- 
tion in  the  adopted  family  is  according  to  the  general  rnle,  and 
the  exception  is  his  succession  to  his  own  natural  father,  which 
is  necessary  for  religious  purposes.  The  exception  should  not 
be  extended  further  than  the  necessity  demands.  There  is 
nothing  unworkable  in  either  scheme  as  thus  set  forth.  We 
must  remember  that  in  any  workable  scheme  of  succession  the 
principle  of  mutuality  must  be  observed,  that  is  to  say,  if  it  bo 
laid  down  by  any  rule  that  any  member  of  a  family  in  a 
pedigree  table,  say  A,  succeeds  to  another  member,  B,  then  B 
must  also  be  allowed  to  succeed  to  A.  It  follows  that  a  man 
may  succeed  to  two  fathers  at  once,  but  he  cannot  at  one  time 
be  a  member  of  two  families  and  succeed  in  both,  because  a 
conflict  immediately  arises  between  the  members  of  the  two 
families  when  the  adopted  son  dies  without  heirs  and  there  is 
no  deciding  between  them.  Wo  must  cither  adopt  the  ono 
scheme  or  the  other  if  we  wish  to  avoid  a  rule  that  cannot  be 
always  applied,  and  in  adopting  either  we  should  not  be 
travelling  away  from  authority  and  analogous  systems. 
The  scheme  into  which  the  ruling  which  my  learned  colleaguo 
would  give  in  this  case  has  this  most  serious  defect.  I  was 
not  aware  of  it  when  I  sat  as  a  member  of  the  Bench  which 
is  responsible  for  Punjab  "Record  No.  21  of  1890.  There  was 
nothing  in  that  case,  such  as  there  is  in  the  present,  to  make  one 
feel  the  exceeding  incongruity  of  attempting  to  apply  a  rule  of 
Hindu  law  to  an  adoption  which  Hindu  law,  for  many  reasons, 
could  not  recognise  ;  and  that  is  my  excuse  for  not  having  put 
forward  these  views  on  the  previous  occasion. 

It  is  to  be  regretted  that,  when  the  case  was  remanded  by 
this  Court  on  the  previous  occasion,  the  attention  of  the  lower 
Court  was  chiefly  directed  to  ascertaining  whether  certain 
ceremonies  had  been  performed.  I  do  not  say  that  the  perfor- 
mance  of  ceremonies  is  absolutely  devoid  of  importance  even  in 
this  Province.   If  we  found  parties  carefully  performing  the 
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ceremonies  prescribed  for  an  adoption  by  Hindu  law,  there 
would  be  a  presumption  that  the  consequences  of  that  adoption 
were  in  accordance  with  the  custom  of  the  family  regulated  by 
strict  Hindu  law.  The  Privy  Council  drew  a  similar  conclusion 
with  regard  to  a  family  migrating  from  the  territory  governed 
by  the  Miiaishara  in  Bengal  to  that  govenied  by  the  Dayahhaga^ 
from  its  retaining  the  services  of  a  Mitahshara  purohit  in 
Ratcheeputty  Dutt  Iha  r.  Rajindar  Narain  Roy  (II  Sutherland's 
P.  C.  Judgments,  1.),  but  1  may  observe  the  conclusion 
does  not  follow  of  necessity.  It  would  have  been  very  much 
preferable  if  the  lower  Court  had  been  directed  to  ascertain 
whether,  in  cases  of  adoption  amongst  these  Brahmans,  there 
were  any  instances  of  the  adopted  sou  succeeding  to  collaterals 
in  either  family,  or  of  collaterals  on  either  side  succeeding  to 
him.  Instances  of  either  sort  would  have  determined  the 
question  in  accordance  with  the  principle  of  mutuality,  which 
I  have  above  endeavoured  to  explain.  Adoptions  are  not 
infrequent.  There  must  be  a  mle  on  the  subject,  and  it  would,  I 
believe,  be  quite  easy  to  discover  it,  if  the  method  I  recommend 
be  a  correct  one.  However,  I  dislike  repeated  remands,  and  I 
do  not  propose  another  remand  in  the  present  case  as  I  do  not 
tbink  that  it  is  absolutely  necessary. 

I  think  that  this  case  should  have  been  decided  in  the  same 
way  as  Punjab  Becord  No.  42  of  1886  was  decided,  which  was  a 
case  of  agricultural  Brahmans  of  the  Hoshiarpur  District  and 
of  an  ordinary  Punjab  adoption.  It  appears  to  have  been 
decided  in  favour  of  the  natui'al  collaterals  merely  on  the 
ground  that  the  adoption  was  of  the  customary  sort,  and  the 
decision  is  said  to  be  in  accordance  with  a  long  coarse  of 
decisions  of  this  Court.  This  is  the  fact.  1  have  read  most  of 
the  decisions  reported,  and  I  find  they  all,  with  a  veiy  few 
exceptions,  in  which  a  different  rule  was  established  by  evidence, 
follow  the  principles  enunciated  in  Punjab  Becord  No.  43  of 
1879,  and  that  the  only  decisions  on  the  other  side  are  those 
later  ones  followed  by  my  learned  colleague,  viz.,  Punjab  Eecord 
No.  147  of  1889  and  Punjab  Record  No.  21  of  1890.  I  would, 
therefoi'e,  pi'opose  that  there  should  be  a  reference  to  a  Full 
Bench  on  the  following  point :  Whether,  in  the  case  of  an  adop- 
tion in  families  of  Brahman  agriculturists  or  petty  traders  of  the 
JuUnndnr  District  which  has  been  ascertained  to  be  of  the  type 
customary  in  the  Province,  when  the  adopted  son  has  died 
childlehs  and  there  is  a  contest  between  the  uatui-al  heirs  of  thg 
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adopted  son  and  the  collaterals  of  the  adopted  father  with 
regard  to  the  estate  which  the  adopted  son  inherited  from  the 
adoptive  father,  and  no  rule  of  custom  has  been  established, 
what  is  the  proper  rule  to  apply  for  decision  of  the  question  ? 
Should  we  apply  the  prevalent  rule  in  the  case  of  Punjab 
adoptions  in  favour  of  the  natural  heirs  ;  or  should  we  have 
recourse  to  Hindu  law,  and  apply  the  rule  applicable  to  adop- 
tions nnder  Hindu  law  in  favour  of  the  collaterals  of  the 
adoptive  father  ? 

12th  Deer,  1891.  Stogdon,  J.— I  agree  to  the  proposed  reference  to  a  Full 
Bench. 

The  opinion  of  the  Court  was  delivered  as  follows — 

29th  Jany,  1892.  Roe,  J.  (Frizelle  &  Rivaz,  JJ.,  concurring).— The  form 
in  which  the  reference  has  been  made  does  not  appear  to  us  to 
embody  the  real  question  on  which  the  learned  Judges  referring 
the  case  are  at  issue  or  in  doubt.  It  is  found  that  the  parties 
are  not  governed  by  any  special  custom  of  their  own.  It  is 
therefore  clear  that,  if  there  is  not  what  is  called  a  general 
custom  of  the  Punjab  applicable  to  the  case,  the  parties  must 
be  governed  by  Hindu  law.  The  formal  answer  to  be  made  to 
the  reference  would  be  that,  if  it  is  found  that  there  is  a  general 
custom  of  the  Punjab  prescnbing  a  rule  of  succession  in  cases 
like  the  present,  the  parties  would  be  governed  by  it  rather 
than  by  Hindu  law.  It  is,  however,  perfectly  clear  to  us  that 
the  question  we  are  really  asked  to  decide  is  one  which  is  stated 
as  an  assumption  in  the  order  of  reference,  viz.,  whether  there 
is  any  general  custom  prevalent  amongst  agricultui*ists  in  the 
Punjab  by  which  the  collateral  heirs  in  the  natural  family  of 
a  man  who  has  been  adopted  under  a  customary  adoption, 
succeed,  in  default  of  his  lineal  heirs,  to  the  property  which  he 
acquired  or  inherited,  by  virtue  of  his  adoption  ? 

The  pleader  for  appellants  states  that  he  is  not  prepared 
to  argue  the  reference,  if  stated  in  this  form.  We  think,  how- 
ever, that  it  is  perfectly  clear  fi'om  the  judgments  proposed,  or 
opinions  recorded  by  the  referring  Judges,  that  this  is  the 
question  to  which  they  desire  an  answer,  and  that  counsel  on 
both  sides  should  have  been  prepared  to  argue  it.  We  must 
therefore  call  on  the  pleader  for  the  appellants  to  do  so. 
He  proceeds  to  do  so  accordingly,  and  after  hearing  argument 
on  both  sides  we  reserve  judgment. 

6tk  Feby*   1692.       K,oe,  J.  (Feizelle  and  Ri  vaz,  JJ.,  concunnng). — I  think  that 
the  answer  to  be  given  to  the  reference,  in  the  form  in  which 
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we  have  stated  it,  should  be  considered  (1)  with  reference 
to  the  preyions  decisions  of  this  Coort ;  (2)  with  reference  to 
the  general  principles  which  govern  the  cnstoms  regulating 
succession  to  land  in  Punjab  village  communities. 

As  regards  decided  cases,  it  is  observed  in  Punjab  Btcwrd 
No.  21  of  1890  that  the  result  to  be  deduced  from  published 
authorities  would  appear  to  be  that,  at  all  events  amongst  Jata 
"  of  this  Province,  the  more  usual  rule  is  that  the  estate  passes 
"  to  the  natural  heirs  of  the  adopted  son."  Punjab  Record 
No.  9  of  1880,  No.  89  of  1885,  and  an  unpublished  case,  No.  1235 
of  1886,  are  quoted  in  support  of  the  remark,  and  other  cases 
are  also  referred  to  as  showing  that  a  similar  rule  has  been 
generally  held  to  apply  to  the  succession  to  estates  left  by 
daughters'  sons  or  daughters'  husbands  who  have  left  no  lineal 
male  heirs. 

In  Punjab  Becord  No.  9  of  1880  the  land  then  in  dispute  had 
originally  belonged  to  one  Dal  Singh,  a  Bhular  Jat  of  the  Lahore 
District.  He  died  sonless,  but  leaving  two  daughters  and  a 
stepson,  Amir  Singh,  who  was  allowed  to  succeed  him,  on  what 
title  it  was  not  clear,  but  apparently  as  an  adopted  son,  for 
Amir  Singh  called  himself  henceforth  a  Bhular  Jat  (he  was 
by  birth  a  Man  Jat),  and  his  succession  was  accepted  by 
Dal  Singh's  collaterals.  He  in  turn  was  sonless,  and  ho 
adopted  Sawan  Singh,  the  son  of  one  of.  Dal  Singh's  daughters, 
who  had  married  a  Manhes  Jat.  On  Sawan  Singh's  death 
without  issue,  his  estate  was  taken  by  the  male  collaterals 
of  Dal  Singh  (who,  however,  claimed  as  heirs  male  of  Amir 
Singh),  and  was  claimed  by  Sawan  Singh's  brothers'  sons, 
who  were  also  through  his  daughter,  great-grandsons  of 
Dal  Singh.  Their  claim  was  allowed  because,  no  custom 
on  the  point  being  proved,  it  was  held  (1)  by.  Lindsay,  J., 
that  the  adoption,  which  had  been  found  to  have  been  an 
informal  customary  adoption,  must  be  held  to  be  an  adoption 
in  the  Kritrima  form,  the  effect  of  which  was  to  create  a  purely 
personal  tie  between  the  adoptive  father  and  the  adopted  son  : 
(2)  by  Smyth,  J.,  because,  as  the  informal  customary  adoption 
only  created  a  personal  tie  giving  the  adopted  son  no  right  to 
succeed  collaterally  in  his  adoptive  father's  family  {Punjab 
Reeord^  No.  97  of  1879)  and  not  depriving  him  of  any  right  to 
succeed  in  the  family  of  his  natural  father  {Punjab  Becord^ 
No.  43  of  1879),  the  land  received  by  the  adopted  son  must  be 
held  to  have  been  taken  by  him  as  a  g^ft  absolutely,  and  as  in 
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ihe  c&se  oi  son\e^s  khanah  Jamads  (Punjab  Record  No.  122  of 
1879)  the  heirs  mast  be  looked  for  in  the  natural  family  of  the 
last  holder  of  the  estate. 

* 

In  Punjab  Record  No.  89  of  1885  the  adopted  son  was  a 
nephew  (brother's  son).  The  succession  was  claimed  by  two 
brothers  of  his  adoptive  father,  against  his  own  brother  (i.e., 
son  of  the  thiini  brother  of  the  adoptive  father,  who  was  admit- 
tedly entitled  to  one-third  of  the  estate).  It  was  again  found 
that  no  custom  was  pi»oved,  and  in  the  absence  of  custom, 
Punjab  Record  No.  9  of  1880  was  followed,  and  the  succession 
awarded  to  the  brother.  The  parties  were  Jats  of  the  Lahore 
District,  tribe  not  stated. 

In  No.  1235  of  1886,  the  parties  to  which  weix)  apparently 
Jats  of  Amritsar,  tribe  not  stated,  the  facts  were  much  the 
same  as  in  Punjab  Record  No.  9  of  1880.    The  adopted  son  was 
al.so  a  daughter's  son,  who  had  beon  succeeded  by  a  son  who  had 
died  childless;  the  estate  had  been  taken  by  his  uncles,  i.e.,  other 
daughter's  sons  of  the  adoptei*.    It  was  again  found  that  the 
adoption  was  the  customary  informal  one,  and  that  no  cr.stom 
as  to  the  rule  of  succession  was  proved.    Punjab  Record  No.  9 
of  1880  was  followed  by  the  learned  Judges,  who  decided  the 
case  (Rattigan  and  Frizelle,  JJ.),  but  tlie  remarks  of  the  learned 
Senior  Judge   who   admitted   the  appeal  to  a  Bench  (Sir 
Meredyth  Plowden)  ceHainly  pointed  to  a  different  conclusion. 
Ho  observed:    "  I  entertain  a  strong  opinion  that,  according  to 
"  genei*al  popular  sentiment,  the  verdict  would  be  in  favour 
•'of  the  plaintiffs  (the  male  collaterals  of  the  original  adopter). 
"  I  have  lately  sent  a  case  to  a  Bench  in  which  the  question 
"  arose  as  to  succession  when  the  married  daughter  and  her 
**  husband  have  received  land  from  her  father  and  have  died 
•*  childless.  The  deeper  we  go  into  khanah  damad  cases,  the  more 
**  apparent  it  is  that  all  the  khanah  damad  takes  is  in  right  of 
**his  wife,  and,  as  a  conduit,  to  let  in  the  daughter's  children, 
'*  and  thus  the  true  intention,  in  all  these  cases  of  daughters' 
"  offspring,  is  to  benefit  the  direct  descendants  of   the  old 
**  stock  (although  through  females),  and  not,  on  the  failure  of 
"  heirs,  to  benefit  the  family  of  the  husband.    The  same 
"  applies  to  the  appointed  heir.    Punjab  Record  No.  9  of  1880 
*  is  a  very  peculiar  case,  and  will  I'arely  form  a  real  precedent. 
^*  Punjab  Record  No.  9  of  1885  follows  it,  and  little  more  can 
bo  said," 
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The  case  jnst  referred  to  (Punjab  Tlecord  No.  9  of  1885)  was 
one  in  which  the  plaintiffs  were  Rhular  Jafs  of  the  Lahore 
District.  A  Tillage  had  been  founded  by  two  Bhnlar  Jats,  Sndh 
Singh  and  Budh  Singh.  One  Godh  Singh  had  married  their 
sister,  and  had  received  two-thirds  of  the  village  as  a  gift.  He 
was  SQcceeded  by  his  sou  Bulaka  Singh,  who  o.  s.p.  His  estate 
was  claimed  by  the  male  representatives  of  Budh  Singh  and 
Sodh  Singh  against  the  male  collaterals  of  Godh  Singh.  A 
remand  was  made  by  this  Court  for  a  full  inquiry  on  this 
issue: — Is  thei'e  a  custom  amongst  Bhular  and  Puna  Jats, 
or  amongst  Jats  generally  in  the  Kasur  tahsil  and  its  neigh- 
bourhood, under  which,  on  a  gift  of  land  to  sisters  or  daughters 
or  sisters'  or  daughters*  husbands,  and  on  failure  of  male  issue 
of  the  donees,  the  property  reverts  to  the  heirs  of  the  donors, 
and  does  not  descend  to  the  heira  of  the  donees  ? 

The  return  was  a  finding  by  the  Additional  Commissioner 
that  there  was  such  a  custom;  it  was  recorded  in  the  Biwaj" 
x-am ;  it  was  attested  by  the  opinion  of  the  leading  men  of  the 
tribe  ;  and  there  were  two  judicial  decisions  which  supported  it. 
The  Court,  however,  held  that  the  Riwaj-i-am  was  not  entitled 
to  much  weight,  as  there  were  no  instances  given  to  illustrate 
tho  entry,  and  there  was  no  reference  to  the  custom  in  the  old 
WcE/ib'ul-arz,  The  opinion  of  the  leading  men  was  also  treated 
as  of  little  value,  because  it  was  unsupported  by  instance?. 
And  tho  two  judicial  decisions  were  held  to  be  merely  echoes 
of  the  Biwaj-i-am,  It  was  therefore  held  that  plaintiffs  had 
failed  to  prove  a  custom  in  their  favour  excluding  the  natural 
heirs  of  the  donees. 

The  other  cases  referred  to  in  Punjab  Eecord  No.  21  of 
1890  are  Punjab  Becord  No.  122  of  1879,  No.  53  of  1882 
No.  163  of  1882,  No.  146  of  1884,  No.  9  of  1885,  No.  82  of  1885 
and  No.  1  of  1886. 

In  No.  122  of  1879,  the  pai-ties  in  which  belonged  to  the 
Ludhiana  District  (their  tribe  is  not  stated),  there  was  a  gift 
to  a  daughter  and  her  husband,  and  they  were  succeeded  by 
their  son,  who  o.  j3.  His  estate  was  claimed  by  (1)  the 
collaterals  of  the  husband  ;  (2)  the  collaterals  of  the  donor. 

The  issue  framed  by  the  Additional  Commissioner  for 
inquiry  on  remand  was :  Does  the  land  lapse  to  the  family  of 
the  giver  if  the  son-in-law  dies  without  lineal  descendants  f 
The  return  was  a  finding  by  the  lower  Court,  based  on  reports 
of  tho  Tahsildars,  to  whom  commissions  for  local  inquiry  had 
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been  issned,  and  an  examination  of  the  instances  of  succession 
whicli  had  actually  occurred,  that  the  castom  was  established. 
The  Additional  Commissioner,  however,  held  that  the  instances 
failed  to  prove  the  existence  of  a  custom  by  which  the  natural 
heirs  of  the  khanah  darnad  would  not  succeed  to  the  land,  and 
this  finding  was  accepted  by  this  Court  in  a  judgment  of  a  few 
lines  only. 

In  Punjab  Record  No.  53  of  1882  (the  parties  belonged  to 
the  Umballa  District,  tribe  not  stated)  there  had  been  a  gift  to 
a  daughter's  son,  who  o.  s.  p.  His  widow  alienated  the  land,  and 
the  collaterals  of  the  original  donor  sued  to  restrain  her. 
It  was  held  that  they  had  failed  to  prove  a  custom  by  which  the 
land  would  revert  to  them,  to  the  exclusion  of  the  natural  heirs 
of  the  daughter's  son,  and  that  therefore  they  had  no  locus 
standi.  Some  inquiry  was  apparently  made  as  to  custom  by 
the  Naib-Tahsildar.  No  detail  of  the  evidence  taken  is  given, 
but  the  result  is  said  to  have  been  unfavourable  to  the 
plaintiffs. 

In  Punjab  "Record  No.  163  of  1882  in  which  the  parties  were 
Chunda  Jats  of  the  Jagraon  Tahsil  of  the  Ludhiana  District,  a 
brother  had  gifted  land  to  his  sister,  and  she  was  succeeded  by 
her  son.  On  his  death  s,  p,  the  estate  was  claimed  (1)  by 
the  donor's  collaterals  ;  (2)  by  the  deceased's  half  brother,  %,  e., 
a  son  of  the  sister's  husband  by  another  wife.  The  lower  Court 
decided,  basing  its  decision  on  what  it  found  by  local  inquiry  to 
be  a  general  consensus  of  opinion  as  to  what  was  the  proper 
rule  of  succession,  in  favour  of  the  collaterals  of  the  donor. 
This  Court  held  that,  as  there  were  no  well  proved  instances  to 
support  the  opinion  as  to  custom — most  of  the  witnesses  stating 
that  no  such  case  had  hitherto  occurred — the  custom  in  favour 
of  the  right  of  the  donor's  family  to  succeed  was  not  proved. 

In  Punjab  Record  No.  146  of  1884  the  parties  were  Muham- 
madan  Jats  of  the  Gujrat  tahsil ;  an  issue  was  framed  by  this 
Court  for  further  inquiry  on  remand  whether,  **  in  cases  where 
land  has  been  gifted  to  a  daughter's  son,  do  the  heirs  of  the 
donor,  or  the  heirs  of  the  donee,  succeed  ?"  This  Court  held, 
concurring  with  the  lower  Courts,  that  plaintiffs  had  failed  to 
discharge  the  onus  of  proving  that  they,  as  heirs  of  the  donor, 
had  a  right  to  succeed.  No  detail  is  given  of  the  evidence,  but 
it  is  said  that  the  Riwaj-i'am  does  not  provide  for  such  a  case, 
Punjab  Record  Nob.  53  and  163  of  1882  are  cited  as  precedents 
for  tbis  judgment* 
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In  Punjab  Becord  No.  82  of  1885,  the  parties  in  which  were 
Bfaais  of  Sonepat  in  the  Delhi  District,  there  had  been  a  gift 
to,  or  an  adoption  of,  a  daughter's  husband.  This  Court  found 
aft-er  an  inquiry  on  remand,  that  no  analogous  case  had  ever 
occurred  in  the  parties*  brotherhood,  and  that  the  plaintiffs  had 
failed  to  prove  any  special  custom  by  which  ihey,  as  heirs  of  the 
donor,  were  entitled  to  succeed  to  the  exclusion  of  the  heirs  of 
the  donee. 

In  Punjab  Record  No.  1  of  1886,  the  parties  in  which  were 
Muhammadan  Jats — Varaitchs  of  the  Phalian  Tahsil  of  Qujrat — 
there  had  been  a  gift  to  a  son-in-law.  On  the  failure  of  his  lineal 
descendants,  the  estate  was  claimed  against  his  collaterals  by  the 
collaterals  (second  cousins)  of  the  donor.  The  lower  Courts 
found  in  favour  of  the  claim  of  the  collaterals  of  the  donor, 
basing  their  decision  on  paragraph  13  of  the  BiwaJ-i-amy  and 
six  instances  given  in  support  of  it.  This  Court  held  that  two 
of  these  instances  were  not  proved,  that  two  were  doubtful, 
and  that  two  had  occurred  in  the  time  of  the  Sikhs  and  could 
not  be  trusted  as  precedents.  The  learned  Judges  (Tremlett  and 
Smyth,  JJ.)  were  of  opinion  that  the  published  cases  of  this 
Court  noted  in  the  margin  of  their  judgment,  which  are  the 
cases  which  have  just  been  examined,  were  sufficient  authority 
for  holding  that  the  succession  passed  to  the  heirs  of  the  donee, 
unless  the  heirs  of  the  donor  could  prove  a  special  custom  by 
which  it  passed  to  them. 

It  appears  to  me  quite  clear  that  the  above  decisions  do 
not  show  that  there  is  any  general  custom  amongst  Jats  in  the 
Punjab  in  favour  of  the  succession  of  the  cdlateral  of  a  person 
who  has  been  adopted  by  an  informal  customary  adoption,  or 
who  has  received  a  gift  as  a  daughter's  husband  or  a  daughter's 
son,  to  succeed,  in  default  of  the  lineal  heirs  of  the  adopted  son,, 
or  donee,  to  the  exclusion  of  the  collaterals  of  the  person  fi*om 
whom  the  adopted  son  or  donee  derived  his  title.  In  no  case 
has  it  been  found  that  their  right  has  been  proved  affirmatively 
by  an  examination  of  numerous  instances  of  actual  succession. 
On  the  central^,  where  custom  has  been  most  fully  inquired 
into,  the  findings  of  the  lower  Coni-ts  have  been  against  the 
supposed  right,  and  these  findings  have  been  overruled  by  this 
Court  on  the  ground  that  entries  in  the  Riwaj-i-am  and  a  general 
consensus  of  opinion  are,  in  the  absence  of  sufficiently  numerous 
instances  of  actual  succession,  insufficient  to  rebut  the  presump- 
tion which  the  Court  has  held  to  exist  in  favour  of  the  sncceBsiou 
of  hoirs  of  the  adopted  son,  or  donee. 
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The  question  then  arises,  has  the  Court  been  right  in  mak- 
ing this  presumption  ?  I  think  it  most  certainly  has  not.  The 
ground  on  which  it  was  originally  made,  in  Punjab  Record 
No.  9  of  1880,  was  that,  as  the  customary  adoption  or  appoint- 
ment of  heir  created  only  a  personal  tie  between  the  parties 
concerned,  and  involved  no  ti*ansplanting  of  a  person  from  one 
family  to  another,  therefore  it  mast  be  assumed,  until  the 
contrary  is  proved,  that  the  heirs  of  the  person  who  last  held 
the  estate  are  his  natural  heii*s.  This  is  the  principle  which 
has  been  followed  in  all  the  cases  which  have  been  examined. 
And  it  might  be  a  perfectly  connect  principle  if  the  estate 
consisted  of  a  property  over  which  the  donor,  or  adoptive 
father,  had  an  absolute  power  of  disposal.  Where,  I  think, 
the  published  decisions,  go  wrong  is  that  they  one  and  all  fail 
to  consider  the  nature  of  the  property  in  dispute.  A  similar 
failure  led  to  wrong  principles  being  applied  to  the  decision 
of  cases  in  which  a  sonless  proprietor's  power  of  alienation 
was  in  dispute.  This  last  mistake  was  corrected  by  the 
Full  Bench  ruling  of  this  Court  in  Punjab  Record  No.  107  of 
1887,  and  I  think  that  the  principles  therein  laid  down  afford 
us  the  proper  guide  for  the  decision  of  the  class  of  cases  now 
before  us.  The  whole  principle  underlying  the  enjoyment  of, 
and  succession  to,  land  in  villages  held  by  a  body  of  proprietors 
belonging  to  one  tribe,  or  descended  from  a  common  ancestor, 
is  that  the  land  does  not  belong  absolutely  to  the  individual 
holder  for  the  time  being — it  belongs  to  the  family,  or  commu- 
nity. Where  this  is  the  case,  it  is  only  natural  to  presume 
that,  as  the  power  of  the  holder  for  the  time  being  to  alienate  the 
land  during  his  life  is  restricted,  so  also  will  be  his  power  of 
altering  the  rule  of  succession.  It  is  indeed  this  power  of 
altering  the  succession  which  is  restricted,  for  the  power  of 
a  proprietor  to  alienate  his  undoubted  right,  i,  e.,  the  right  to 
enjoy  the  pi'ofits  of  the  land  for  his  life,  would  hardly  bo 
disputed.  We  find  that  in  some  tribes,  custom,  at  any  rate 
as  declared  in  the  Rivoaj-i-amj  allows  no  alteration  of  the 
strict  rule  of  succession  at  all;  it  will  not  allow  even  the 
adoption  of,  or  a  gift  to,  a  yak-jaddi.  Other  tribes  allow  such 
adoptions,  or  gifts,  but  no  others.  Other  tribes  go  further, 
and  allow  gifts  to,  or  adoption  of|  certain  males  closely 
connected  with  them  in  the  female  line  such  as  daughteis' 
sons  or  husbands'  or  even  sisters'  sons.  But  1  entirely 
concur  with  the  remarks  of  Sir  Meredyth  Plowden,  which 
I  have  already  quoted,  that  whcx*o  this  is  done  it  is  douo 
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from  a  tender  feeling  to  benefit  the  direct  descendants  of  the 
old  stock,  and  not  in  order  to  benefit  the  family  into  which  a 
danghter  of  the  tribe  happens  to  have  married.    When  the 
tribe  or  village  conimanity  thns  breaks  its  mle  of  rigid  exclu- 
siveness,  it  certainly  never  contemplates  the  admission  into  its 
body  of  a  stream  of  unknown  strangers.    I  feel  certain  that,  to 
an  ordinary  Jat  tribe,  the  idea  of  the  right  of  the  collaterals 
of  a  daughter's  husband  to  enter  the  daughter's  father's  village, 
and  take  his  share  of  the  tribal  or  family  land,  would  be  re- 
garded as  quite  as  preposterous  as  a  similar  claim  on  the  part 
of  the  father's  collaterals  to  succeed  to  land  in  the  husband's 
village.    It  also  appears  to  me  that  these  ideas  or  feelings, 
which,  as  already  noted,  have  been  found  in  several  inquiries 
to  exist  in  fact,  in  favour  of  the  heirs  of  the  donor  or  adopter, 
should  not  be  lightly  set  aside  as  mere  sentiment.    It  must  be 
remembered  that  the  persons  examined  in  these  inquiries  as  to 
custom  are  uneducated  men,  and  when  asked  the  reason  for 
their  opinions  they  can  give  none  ;  they  can  only  repeat  that  it 
if  the  custom.    Were  they  educated  men,  they  would  be  able 
to  give  ample  reasons.    They  would  trace  the  history  of  the 
property  in  dispute,  showing  how  it  had  been  acquired,  and 
how  it  had  descended  to  its  last  holder  :  they  would  show  that 
it  had  never  been  the  absolute  property  of  any  individual,  but 
formed  part  of  a  large  estate,  which,  though  subdivided,  either 
temporarily  or  permanently  for  the  purposes  of  enjoyment  of 
profits,  was  ultimately  the  property  of  a  community,  whose 
only  known  law  was  custom,  which  custom  was  based,  not  on 
caprice,  but  on  perfectly  intelligible  principles,  having  for  their 
object  the  maintenance  of  the  integrity  of  the  community. 
They  would  thus  explain  that,  when  any  question  arose  for  the 
solution  of  which  there  were  no  actual  precedents,  they  were 
still  able  to  deduce  logically  from  the  broad  general  principles 
which  governed  the  community,  the  manner  in  which  the  new 
question  should  be  solved,  and  they  would  maintain  that  the 
right  of  the  collaterals  of  the  donor,  or  adopter,  to  succeed  was 
a  logical  deduction  from  these  principles. 

Such  an  answer  seems  to  be  not  only  a  perfectly  reasonable 
one,  but  the  only  reasonable  answer.  If  the  learned  Judges 
who  dealt  with  Punjab  Pecord  No.  9  of  1880  were  asked  on 
what  ground  ihey  decided  that  there  was  any  natural  presnmp- 
tion  in  favour  of  the  natural  heirs  of  the  donee,  or  adopted  son, 
tb^  would  have  replied  that,  according  to  their  ideas,  founded 
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on  their  experience  of  the  manner  in  which  property  is  in  fact 
held  in  most  civilised  commanities,  the  holder  of  an  estate  is 
an  absolute  owner,  with  an  unrestricted  power  of  alienation, 
and  when  he,  by  any  act  to  take  effect  either  daring  his  life- 
time, or  at  his  death,  transfers  the  estate  to  another  persojdy.it 
follows  that  this  person  in  turn  becomes  an  absolute  owner,  and, 
nnless  he  himself  makes  a  similar  transfer  of  the  estate,  it  will 
pass  on  his  death  to  his  natural  heirs.  Had  the  true  nature  of 
the  property  been  pointed  out  to  the  learned  Judges,  and  had 
they  considered  this,  as  was  done  in  Punjab  Eeeord  No.  107  of 
1887,  they  would  no  donbt  have  fonnd  that  the  last  holder  of 
the  estate  was  not  an  absolute  owner,  that  he  held  it  subject 
to  the  reversionary  rights  of  the  community,  and  that^  on 
failure  of  direct  heirs,  the  heirs  would  be  the  members  of  the 
community  who  stood  next  in  succession. 

The  general  principle  which  regulates  succession  to  ances- 
tral land  in  a  Punjab  village  community  is  fully  explaineid  in 
the  Full  Bench  case  No.  4,  Punjab  Becord  of  1891.  It  is  there 
shown  that  the  property  of  a  man  who  dies  without  issue  fiivt 
reverts  to  the  ancestor,  aod  then  descends  to  the  male  liiieal 
descendants  of  that  ancestor.  Thus  a  brother  succeeds  a  SQpless 
brother,  not  as  a  brother,  but  because  the  estate  reverts  to  the 
father  and  descends  again  to  his  sons.  So,  too,  a  mother  suc- 
ceeds, not  as  a  mother,  but  as  the  widow  of  the  father  to  whom 
the  estate  has  ascended.  This  also  explains  what  is  called 
",the  principle  of  representation."  Applying  this  rule  to  the 
case  of  adopted  sons,  or  donees,  who  have  left  no  lineal  heiro,  it 
is  clear  that  the  estate  would  be  treated  as  ascending  to  the 
person  from  whom  the  adopted  son  or  donee  derived  his  title  : 
if,  as  would  almost  invariably  be  the  case,  that  person  left  no 
male  lineal  descendants,  the  estate  would  ascend  still  higher  in 
his  line,  until  an  ancestor  was  found,  who  had  held  the  estate,  and 
had  left  descendants.  I  think  that  there  can  be  no  doubt  that 
the  principle  laid  down  in  No.  4  of  1891  is  the  true  principle  of 
succession,  and  under  it  the  persons  called,  in  the  cases  before 
us,  the  collaterals  of  the  donor  or  adopter  have  an  undoubted 
right  to  succeed  in  preference  to  the  collaterals  of  the  donee,  or 
adopted  son,  who  have  really  no  right  of  succession  at  all. 

It  was  remarked  in  Punjab  Eeeord  No.  9  of  1880,  and  indeed 
this  formed  one  of  the  grounds  of  the  decision,  that  a  person 
adopted  in  the  customary  Punjab  manner  acquired  no  right  pf 
ooUateral  suQcesaion  in  hi3  new  family,  nor  did  he  lose  his  rights 
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itt  his  old  family.  I  am  by  no  means  prepared  to  say  that  this  is 
the  nniyersal  mle.  I  think  tbat  a  fuller  inquiry  would  show 
that  the  practice  of  the  Jat  tribes  varies  greatly,  and  that  some 
tribes  do  treat  an  adoption  as  transplanting  the  person  adopted 
from  one  tribe  or  family  to  another.  Thus,  in  No.  9  of  1880, 
Amir  Singh,  who  was  originally  a  Man  Jat,  became  after  hig 
adoption  a  Bhular  Jat.  It  is  also  frequently  put  forward  as 
an  argument  that  an  alleged  adoption  did  not,  in  fact,  take 
place,  that  the  person  said  to  have  been  adopted  had  succeeded 
to  his  natural  father's  estate,  or  that  he  continued  to  belong  to 
his  old  tribe.  Bat  I  do  not  think  the  question  of  a  right  of 
collateral  succession  in  the  new  family,  or  of  retaining  rights 
in  the  natural  family,  really  affects  the  point  now  before  us,  ri»., 
who,  in  default  of  lineal  heirs,  are  the  heirs  of  the  adopted  son? 
It  appears  to  me  clear  that,  althongh,  if  such  a  son  has  been 
incorporated  into  the  new  tribe  or  family,  the  right  of  the 
members  of  that  family  to  sacceed  him  would  be  still  further 
beyond  dispute,  the  fact  that  he  has  not  been  so  incorporated 
cannot  possibly  give  his  own  collaterals  a  right  to  enter  the  new 
tribe  and  hold  part  of  its  land.  It  has  been  noticed  as  a  difficulty 
by  the  learned  Judge  making  the  present  reference,  that  in  cases 
where  an  adopted  son  has  taken  the  estate  both  of  his  adoptive 
and  his  natural  father,  he  would,  if  the  rule  of  succession,  which 
I  believe  to  be  the  correct  one,  were  followed,  have,  on  failure  of 
lineal  descendants,  two  sets  of  heirs.  I  see  no  difficulty  in  this. 
I  think  he  would  certainly  have  two  sets.  If  there  were  no 
blood  relations  at  nil,  either  of  himself  or  of  the  adoptive  father, 
it  is  clear  that  the  two  estates  he  held  would  pass  into  the 
shamilat  of  their  respective  villages,  that  is,  they  would  be 
taken  by  two  separate  sets  of  heirs,  the  proprietary  body  of  the 
two  villages.  The  existence  in  either  village  of  intermediate 
heirs  does  not  appear  to  me  either  an  anomaly  or  a  difficulty. 

It  is  unnecessary  to  discuss  what  would  be  the  rule  of 
succession  ander  Hindu  law.  Punjab  Record  No.  147  of  1889 
might  be  referred  to  on  this  point ;  but  I  think  it  is  one  which 
.  has  little  bearing  on  the  class  of  cases  before  us.  What  might 
be  excellent  law,  when  the  estate  to  which  succession  is  claimed 
consists  of  a  fortune  in  Government  securities,  may  be  very 
bad  law  when  the  estate  is  a  holding  in  a  village  community. 
The  question  before  us  is,  whether  there  is  any  general  custom 
prevalent  amongst  agriculturists  in  the  Punjab  by  which  the 
coUateral  heirs,  in  his  natural  family,  of  a  man  who  has  been 
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adopted  under  a  customary  adoption  succeed,  in  default  of  hi* 
lineal  heirs,  to  the  property  which  he  acquired,  or  inherited,  by 
virtue  of  his  adoption  ?  I  would  reply  that,  not  only  is  there 
no  such  general  custom,  but  that  such  a  succession  is  quite 
opposed  to  the  general  principles  which  regulate  the  succession 
to  land  in  the  Punjab  village  communities. 

On  the  appeal  again  coming  before  a  Division  Bench 
(Benton  and  Stogdon,  JJ.),  the  appeal  was  disposed  of  as 
follows — 

Ihe  plaintiffs,  who  are  collaterals  of  Maya  by  blood,  have 
failed  to  prove  that  they  are  by  custom  entitled  to  succeed  to  the 
property  inherited  by  Maya  from  his  adoptive  father,  Anokha. 
Their  appeal  therefore  fails  and  is  dismissed  with  costs. 

Appeal  dtsrnissed. 


▲ppbllati  Slot. 


Pull  Bench. 
No.  13. 

NAWABZADA  MUHAMMAD  KAMAR-UD-DIN  KHAN,— 

(JUDGMENT-DEBTOU),— APPELLANT, 

Versus 

PIARI  LAL,— (Decree-holder)— RESPONDENT. 
Case  No.  198  of  1691. 
(Roe,  Bexton  and  Stogdon,  JJ.) 

Civil  Procedure  Code^  Section  230  (6) — Annual  or  monthly  payments  — 
Dscres  directing  payment  at  a  certain  date. 

Decrees  for  nnnual  or  monthly  payments  fall  fvithin  and  are  gOTeroed 
by  the  provisionB  of  Section  230  (6;,  Civil  Trocedare  Code,  1882.* 

First  appeal  from  ihe  decree  of  H.  E.  A.   Wakefield  Esq^tire, 
Subordinate  Judge,  Karnalf  dated  *6l8t  December  1890. 
K.  P.  Roj,  for  appellant. 
RattigaD,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  made  by  Roe, 
sitting  in  Chambers,  to  consider  whether  decrees  for  annual  or 
monthly  payments  do  or  do  not  fall  within  the  purview  of 
Section  230  (6),  Civil  procedure  Code. 

•  Section  230—  •  •  •  • 

Where  an  application  to  execute  a  decree  for  tfae  payment  of  money  or  delivery  of 
other  property  hai  been  made  nnder  this  noction  and  granted,  no  subsequent  appliea* 
tion  to  execute  the  tame  decree  shall  be  granteil  after  the  expiration  of  twelve  years 
from  any  of  the  following  dates  (namely)  :— 

•  *  •  •  • 

(ft)  Where  the  decree  or  any  tabscquent  order  direct!  any  payment  of  money,  or 
the  delivery  of  any  property,  to  be  made  at  a  certain  date— the  date  of  the  default  in 
making  the  payment  or  deliT^ring  the  property  in  respect  of  which  the  applicast  aeelrt 
to  tnfbrot  the  deorte. 
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The  facts  sofficiently  appear  from  the  order  of  reference. 

Roe,  J.— On  24th  March  1876  the  decree-holder  obtain^  a  7th  Novr.  1891, 
decree  against  the  jndgment- debtor  for  Rs.  5,672-13-6  "  accord- 
ing to  his  confession," — this  clearly  meant  according  to  the  writ- 
ten statement  filed  by  defendant,  and  called  an  ikhaUdawaf 
which  recites  the  plaintiff's  consent  to  the  terms  contained  in  it. 
And  it  mast  be  hold,  as  was  held  when  the  case  was  previonsly 
before  this  Court  (see  the  order  of  May  14jth,  1883),  that  the 
decree  is  on  the  same  footing  as  if  it  had  been  one  for  the 
payment  of  Rs.  5,672-13-6  by  annnal  instalments  of  Rs.  400  to 
be  raised  to  Rs.  800  on  the  announcement  of  the  new  jama. 

The  ikbal'datca  also  contained  further  detailed  explanations, 
or  provisions,  as  to  the  source  from  which  the  annual  inst-alments 
were  to  be  paid,  and  for  their  payment  harvest  by  harvest,  but 
these  are  not  material  for  the  point  now  before  me,  for  it  i« 
admitted  by  Mr.  Rattigan  that  if  the  main  provisions  of  the 
decree  regarding  annnal  instalments  do  not  make  it  one  payable 
on  a  certain  date  within  the  meaning  of  clause  (6),  Section  230, 
Civil  Procedure  Code,  it  is  not  made  so  by  the  reference  to  a 
payment  "harvest  by  harvest." 

This  Court's  order  of  14th  May  1883  was  passed  on  an 
appeal  from  the  order  of  the  Commissioner,  holding  that  an 
application  by  the  decree-holder  for  execution,  dated  19th 
May  1880,  was  barred  by  limitation,  not  having  been  made 
within  three  years  from  what  the  Commissioner  considered  the 
last  order  or  step  in  execution.  This  Court  held  (1)  that  the 
application  was  one  falling  under  clause  6,  Article  179,  of  the 
Limitation  Act,  for  the  realisation  of  an  instalment  falling  due 
in  December  1879  or  January  1880, and  was,  in  fact,  within  time; 
(2)  that  as  no  appeal  was  made  from  the  order  of  attachment 
passed  on  29th  Juno  1880,  on  the  application  of  19th  May,  and 
therefore  treating  that  application  as  within  timo,  the  question 
whether  it  was  within  time  or  not  was  res  judicata. 

Farther  steps  continued  to  be  taken  in  execution,  apparently 
down  to  1889.  On  the  last  application,  that  of  16th  June  1890, 
it  was  objected  by  the  judgment-debtor  that  the  decree  was 
barred  under  Section  230.  Civil  Procedure  Code.  This  objection 
was  overruled,  the  Court  holding  that  the  decree  is  one  payable 
on  a  certain  date,  within  the  meaning  of  section  230,  clause  (6). 
The  judgment-debtor  appeals  on  the  ground  that  this  claaae 
does  not  apply. 
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It  is  not  contended  that  the  question  is  m  Judicata  by  this 
Court's  order  of  I4th  May  1883,  but  it  is  urged  that  the  Court 
was  then  right  in  holding  that  the  application  then  before  it 
was.  one  under  clause  6  of  Article  179,  the  words  of  which,  so 
far  as  they  refer  to  a  "  certain  date  "  are  identical  with  those 
of  clause  (b)  of  Section  230,  and  that  consequently  the  Court 
would  now  be  right  in  holding  that  the  decree  does  fall  under 
the  proviso  last  quoted. 

For  the  decree-holder,  the  cases  reported  in  I.  L.  B.,  7  Had., 
80  and  83,  are  relied  on  as  authorities  for  the  proposition  that 
directing  a  decree  to  be  paid  by  annual  instalments  is  not 
directing  a  payment  to  be  made  on  a  certain  date.  No.  19 
of  1889,  Punjab  Eecord,  is  also  quoted  in  its  favour. 

As  already  stated,  Mr.  Rattigan  does  not  treat  the  reference^ 
to  the  harvests  as  affecting  his  case.  I  understand  him  to 
contend  that,  even  if  the  decree  had  been  merely  made  payable 
by  annai^  instalments  of  Rs.  400,  it  would  have  directed 
payments  to  be  made  at  a  certain  date,  within  the  meaning 
of  clause  6,  and  he  points  out  that  in  No.  19  of  1889,  the 
learned  Judges,  of  whom  he  was  one,  were  not  prepared  to 
go  the  length  of  the  Madras  High  Court.  But  his  main  point 
is  that  the  decree  distinctly  directed  the  payment  of  Rs.  800 
a  year  at  a  certain  date,  viz.^  the  announcement  of  the  new 
jama — an  event  which  was  known  when  the  decree  was 
passed  to  be  about  to  occur,  and  which  has,  in  fact,  occurred 
since.  The  date  has  not  been  stated,  but  it  had  occurred  before 
this  Court's  order  of  14th  Hay  J  883,  and  it  is  admitted  that  it 
did  not  occur  twelve  years  before  the  date  of  the  application 
of  16th  June  1890.  This  date,  the  announcement  of  the  new 
jama,  was,  he  contends,  a  certain  date  within  the  meaning  of 
clause  (6)  of  Section  230  and  No.  159  of  1889,  Punjab  Becord, 
is  quoted  in  support  of  this  contention. 

I  am  inclined  to  think  that  the  order  raising  the  instal- 
ments to  Rs.  800  per  annum  from  the  date  of  the  announcement 
of  the  new  jama  hardly  alters  the  nature  of  the  decree,  but  I 
am  not  sure  on  this  point.  But  what  I  doubt  still  more  is  the 
oorreotnesB  of  the  rulings  in  the  Madras  cases,  that  a  decree  for 
aa  annual  or  monthly  payment  is  not  a  decree  for  payment  on 
a  certain  date,  within  the  meaning  of  clause  (6),  Section  230, 
Civil  Procedure  Code,  and  clause  6,  Article  179  of  the  Limitation 
Aoi» .  The  judgments  in  both  the  cases  are  very  brief,  and  the 
only  reason  given  for  them  is  that  the  learned  Judgea  felt  bound 
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tQ  follow  a  previous  deoiBion  of  their  Court.  The  judgment  in 
4  AIL,  156,  is  also  very  brief,  and  it  is  not  clear  whethw  the  Court 
meant  to  mle  that,  as  the  instalments  fixed  in  the  case  before 
it  were  not  ordered  by  the  original  decree,  bnt  were  agreed  to 
by  the  parties  after  decree,  as  set  forth  in  a  petition  on  which 
Hhe  Conrt  merely  passed  an  order  that  it  shonld  be  filed,  the 
informality  prevented  the  decree  from  being  one  directing  pay- 
ment on  a  certain  date,  or  whether,  taking  it  as  a  fact  that 
there  was  a  valid  decree  ordering  monthly  instalments,  such 
an  order  was  not  an  order  for  payment  on  a  certain  date.  Al- 
though, as  already  stated,  the  learned  Jadges  in  Punjab  Record 
No.  19  of  1889  expressly  refused  to  commit  themselves  to  the 
Madras  ruling,  still  the  decree  before  them  was,  like  the  one 
before  me  now,  a  decree  for  annual  instalments  payable  harvest 
by  harvest,  and  they  held  that  it  was  not  a  decree  for  payment 
on  a  certain  date. 

The  question  whether  such  decrees,  t.  e.,  decrees  for  annual 
or  monthly  payments,  do  or  do  not  fall  under  clause  (6),  Section 
S80,  Civil  Frocedare  Code,  is  one  of  considerable  importance 
and  frequent  occurrence,  and  as  I  am  not  at  present  prepared 
to  hold  that  they  do  not,  I  think  it  right  to  refer  it  to  a  Full 
Bench.  Should  the  answer  to  this  question  be  in  the  negative, 
Z  would  refer  to  the  same  Bench  the  further  question,  whether 
the  order  in  the  present  case,  that  from  the  date  of  the 
Mnouncement  of  the  new  jama  Rs.  800  is  to  be  paid  annually, 
bxings  the  decree  under  the  clause  quoted,  and  if  so,  whether 
ibe  "  certain  date  "  fixed  by  it  is  the  date  of  the  announcement 
nf  the  new  jama,  or  any,  or  what,  subsequent  date. 

The  opinion  of  the  Full  Bench  was  delivered  by 

Bbntok,  J.  (Rob  and  Stogdon,  JJ.,  concurring).— The 
question  which  has  been  referred  to  the  Full  Bench  is — 

Whether  decrees  for  annual  or  monthly  payments  do  or 
do  not  fall  under  clause  (6),  Section  230  of  the  Civil  Procedure 
Code? 

Should  this  question  be  answered  in  the  negative,  thm 
is  a  further  question  to  be  disposed  of  by  us,  viz,,  whether  the 
order  in  the  present  case,  that  from  the  date  of  the  announce- 
ment of  the  new  jama  Bs.  800  is  to  be  paid  annually,  brings  the 
decree  under  the  above  quoted  clause,  and  if  so,  whether  the 
certain  date  fixed  by  it  is  the  date  of  the  announcement  of 
fte  jwus  or  any,  or  what»  subsequent  date  ? 
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Ab  regards  the  prior  question,  we  baTe  had  the  benefit  of 
having  heard  it  very  f ullj  argued  on  both  sides.  The  learned 
pleader  for  the  appellant,  in  the  coarse  of  bis  argnment, 
referred  to  the  two  cases  reported  in  I.  L.  R.,  7  Mad.,  80  aTid  83 ; 
to  rulings  of  this  Court,  Punjab  Becord  No.  19  of  1889,  Funjah 
Eeeord,  No.  159  of  1889,  also  to  I.  L.  R.,  4  All.,  155.  On  tbe 
other  side,  the  learned  Counsel  referred  us  to  I.  L.  R.,  12 
Bom.,  65—68,  and  1.  L.  R.,  14  Mad.,  396. 

The  last  quoted  case  had  to  deal  with  the  same  words  (a 
certain  date)  in  Article  179  (6)  of  the  Limitation  Act,  which 
are  to  all  intents  and  purposes  of  tbe  same  import  as  they 
have  in  Section  230,  clause  (6)  of  the  Procedure  Code. 

In  the  report  tbe  Bombay  case  above  cited  is  referred  to, 
and  also  the  previous  rulings  of  the  Madras  High  Court,  which 
were  not  followed.  In  Punjab  Becord  No.  19  of  1889  the 
payments  were  to  be  made  "  harvest  by  harvest,  "  and  reasons 
were  given  for  holding  that  such  payments  were  not  payments 
to  be  made  at  a  certain  date,  but  it  was  expressly  indicated  that 
the  Court  was  not  prepared  to  go  the  full  length  of  the 
Madras  rulings.  In  the  later  case,  the  question  to  be  decided 
was  whether  property  having  to  be  delivered  after  a  certain 
date,  the  date  of  delivery  was  sufficiently  ascertained  for 
the  purpose  of  Section  230  of  the  Procedure  <3ode,  and  the 
learned  Judge  who  decided  that  case,  in  finding  in  the  affirma- 
tive, was  able  to  quote  in  support  of  his  decision  the  words  of 
I.  L.  R.,  7  Mad.,  83  :  "A  certain  date  in  Article  179  (6)  of 
"  the  Limitation  Act  requires  that  au  actual  date  should  have 
been  specified  either  absolutely  or  in  relation  to  some  con- 
tingency."  These  words,  however,  appear  to  involve  a 
virtual  surrender  of  the  position  contended  for  by  the  appel- 
lant, for  if  a  date  be  certain  which  may  be  ascertained  by 
reference  to  the  occurrence  of  a  contingency,  it  does  not  appear 
why  we  should  not  hold  another  date  to  be  a  certain  date 
which  can  be  ascertained  beyond  all  doubt  by  other  means. 

As  regards  authority,  it  is  clear  that  the  rulings  in  I.  L.  R., 
7  Mad.,  have  been  dissented  from  both  by  the  Bombay  High 
Court  and  in  the  later  rulings  of  the  Madras  High  Court 
it«elf.  The  learned  pleader  for  the  appellant  contended  that, 
admitting  that  a  payment  ordered  to  be  made  annually  was 
equivalent  to  a  payment  to  be  made  that  day  year,  with 
an  option  to  pay  earlier  within  the  year,  this  was  not 
equivalent  to  a  payment  to  be  made  on  a  certain  day  of  the 
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montli  in  a  certain  year,  because  it  laid  on  the  creditor  the 
obligation  of  receiving  money  at  times  when  it  might  not  be  at 
all  convenient  to  do  so,  which  was  inequitable  and  not  in 
accordance  with  law.  This  objection  is  alluded  to  and  antici- 
pated in  1.  L.  R.,  12  Bom.,  where  we  find  the  words  (p.  67) 
"  conBtming  the  decree,  as  it  ought  to  be  construed,  most  f  avour- 
"  ably  to  the  party  on  whom  it  bore,  we  must  say  that  he 
"  became  liable  to  pay  Rs.  36  on  the  day  year  from  its  date." 
With  regard  to  this  point,  the  learned  counsel  on  the  other  side 
quoted  1.  L.  R.,  2  Mad.,  314,  and  I.  L.  R,  10,  All.,  602,  to  show 
that  the  rule  of  law  is  entirely  the  other  way. 

It  has  been  so  ruled  by  this  Court  in  Punjab  Becord  No.  20 
of  1889,  where  authorities  have  been  collected  and  considered 
and  our  opinion  is  that  this  objection  cannot  be  sustained. 

In  our  opinion,  speaking  generally,  a  payment  to  be  made 
annually  or  monthly  is  exactly  equivalent  to  a  payment  to  be 
made,  in  other  words,  on  or  before  that  day  year  or  that  day 
month,  and,  in  accordance  with  law,  the  words  "|or  before"  may 
be  left  out  without  altering  the  effect,  so  that  such  a  payment 
ii  one  to  be  made  at  a  certain  date.  We  think  that  this  opinion, 
may  be  and  should  be  applied  to  the  construction  of  Section  230, 
clause  (6)  of  the  Procedure  Code,  with  due  regard  to  the  context 
and  to  the  objects  and  aims  of  the  Legislature  in  that  section, 
as  we  understand  them. 

The  answer,  therefore,  we  have  to  make  to  the  question 
referred  to  is  in  the  affirmative.  This  being  so,  it  is  unnecessary 
to  consider  the  further  question. 

The  appeal  was  finally  disposed  of  by 

Rob,  J.— As  the  answer  of  the  Full  Bench  shows  that  the  22nd  Fehy,  1892. 
execution  of  the  decree  generally  is  not  barred  by  limitation, 
this  appeal  must  bo  dismissed  with  costs.    The  executing 
Court  will  of  course  decide  any  other  objection  to  the  details  of 
execution  which  may  be  raised  before  it. 

Appeal  dimisted^ 
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No.  14. 

MAHMUD,—(DEPEifDANT),— APPELLANT, 


MOHAMDA  AND  AHMAD,^(PLAiifTiFis),' 
RESPONDENTS. 

Case  No.  1376  of  1889. 
(Riviz  &  Stogdok,  JJ.) 


Ouitom^Oift  hy  widoto-^Compliance  with  conditions  hy  done$'^Qvian 
of  Kharian  tah$il,  Qujrat  District, 

Foundf  that  among  Mussalman  Qujars  of  the  Kharian  tahail,  Gojrai 
Diitrict,  the  power  of  alietiation  by  gift  posseised  by  a  widow  is  strioUj 
limited,  and  that  unless  the  donee  can  prore  that  he  has  complied  with  the 
conditions  which  would  validate  the  gift,  such  as  that  he  has  in  fact  niain« 
tained  her,  the  alienation  is  invalid. 

Punjab  Recordf  No.  8  of  1891,  referred  to. 

Further  appeal  from  the  decree  of  F.  BuUoeJc  Esquire^  Diviiional 

Judge,  Jhelum,  dated  4!th  December  1889. 

Fazl  Din,  for  appellant. 

Nanak  Bakhsh,  for  respondents. 

The  parties  to  this  suit  were  Mnssalman  Ghijars  of  the 
Kharian  tahsil  of  the  Qujrat  District,  and  the  only  question  for 
decision  was  as  to  the  power  of  a  sonless  Gujar  widow  to  make 
a  gift  of  her  husband's  landed  property  to  any  one  of  his  c(d* 
laterals,  to  the  exclusion  of  his  other  collaterals. 

At  the  first  hearing  of  the  appeal,  the  Court  (Rivaz  and 
Siogdon,  JJ.)  directed  a  remand  under  Section  566,  Civil  Pro- 
cedure Code,  for  farther  inquiry  by  the  following  judgment 
which  was  delivered  by 


17tt  Apnl  1891.        Stoodon,  J.— 

BHAI  KHAN 


Hassu, 
d.  8.  p., 
leaving  a 
widow, 

Hnssammat 
Abidan, 

defendant  1. 


ArriftLATK  Bm.< 


Versus 


Abdnlla 


Kema 


Hamid 


Shahamad 


Nnr  Ahmad, 
plaintiff. 


Mahmnd, 
defendant  2. 


Jiwan, 
defendant  3. 
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We  coDcnr  with  the  DiviBional  Judge  in  holding 
that  Hassn  did  not  treat  Mahmad  as  his  son  and  heir,  and 
did  not  instract  his  wife  Massammat  Abidan  to  gift  his  estate 
to  him, 

Mahmud's  father,  Hamid,  appears  to  have  married  Hasan's 
sister,  who  is  his  first  cousin  as  well  as  his  wife,  and  on  that 
account  both  he  and  Mahmud  have  helped  Mussammat  Abidan 
to  manage  her  property,  and  she  has  selected  Mahmud  as  the 
person  who  has  the  best  right  to  succeed  to  it. 

The  onlj  question  is  whether  the  gift  made  by  her  to  him 
is  a  yalid  one  or  not.  Ordinarily,  a  gift  of  this  nature  is  en* 
tirely  opposed  to  custom. 

The  parties  are  Mussalman  Gujars  of  the  Kharian  tahsil 
of  the  Gujrat  District,  among  whom  it  has  been  held  in  Punjab 
Record  No.  8  of  1891,  that  a  sonless  proprietor  cannot,  in  the 
absence  of  an  adoption,  gift  his  ancestral  estate  to  one  collateral 
to  the  exclusion  of  others.  Such  being  the  case,  it  would  appear 
improbable  that  a  gift  by  a  widow  to  one  of  her  husband's  col** 
laterals  can  be  valid,  but  both  the  Wajih'vl'arz2^uAi\iQBiwaj'i' 
am  expressly  sanction  such  gifts.  The  sanction  in  the  former 
is  certainly  coupled  with  the  condition  that  the  widow  must 
adopt  the  favoured  collateral ;  and  in  the  latter,  that  he  must 
have  been  rendering  her  service,  but  the  clauses  appear  to  have 
been  acted  upon  by  the  Courts  from  time  to  time,  and  there  is 
no  certainty  that  they  wrongly  express  the  custom.  We  think 
that  a  full  inquiry  r^rding  the  validity  of  the  gift  is  necessary. 
We  therefore  remand  the  case  to  the  first  Court  with  directions 
to  ascertain  from  the  principal  Gujars  of  the  Kharian  and  other 
tahsDs  of  the  Gujrat  District,  whether  a  widow  has  any  power 
of  gifting  her  husband's  property,  and,  if  so,  to  whom  and  und^ 
what  conditions.  The  inquiry  should  be  as  exhaustive  as  possi- 
ble, and  any  cases  of  gifts  by  widows  should  be  carefully  col- 
lected, and  also  of  cases  in  which  such  gifts  have  been  contested 
either  successfully  or  unsuccessfully.  A  return  should  be  sub- 
mitted within  three  months  through  the  Divisional  Judge,  who 
if  requested  to  record  his  opinion.  The  originals  of  the  Wajih- 
«I-ar2  and  Biwaj-i-am  should  be  submitted  to  this  Court  at  the 
same  time. 

Upon  a  return  being  made  to  this  order  of  remand,  the 
final  judgment  of  the  Court  was  delivered  by 
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16ft  Fehy.  1892.  Stogdon.  J.— The  further  inquiry  directed  by  this  Court 
by  its  order  of  the  17th  April  1891  has  been  made. 
Twelve  zaildars  have  been  examined,  and  they  unanimously 
state  that  a  sonless  Gujar  widow  is  competent  to  gift 
her  husband's  landed  property  to  any  one  of  his  collaterals  who 
has  rendered  her  service,  to  the  exclusion  of  his  other  colla- 
terals. Several  instances  of  such  gifts  have  been  cited,  and  in 
some  cases  they  have  been  upheld  by  the  Courts. 

This  evidence  supports  the  JHwaj-i-cm^  which  declares  that 
a  widow  has  ordinarily  no  power  to  alienate  her  deceased  bus- 
band's  property  by  gift,  but  that  when  she  has  grown  old,  and 
has  no  chance  of  remarrying,  she  can  gift  to  any  one  of  her 
husband's  collaterals,  or  of  her  daughter's  family,  who  may 
have  been  rendering  her  service,  but  in  such  case  the  donee  is 
responsible  for  her  maintenance.  There  is  also  a  further 
declaration  that  the  widow  may  sell  or  mortgage  the  property 
for  payment  of  Government  revenue  or  for  personal  necessity. 
The  whole  clause  is  merely  an  amplification  of  the  rule  that 
a  widow's  estate  is  a  life  one,  and  that  she  cannot  alienate  her 
deceased  husband's  property  except  for  valid  necessity.  She 
has  not  an  unlimited  power  of  gift.  She  can  only  gift  it  to  a 
relative  under  circumstances  which  would  render  alienation  by 
sale  or  mortgage  to  a  stranger  legitimate.  In  one  case  she  re- 
ceives her  maintenance  as  an  equivalent  for  the  alienation,  and 
in  the  other  she  receives  money  out  of  which  she  maintains 
herself.  It  thus  appears  that  her  power  of  alienation  by  gift 
is  strictly  limited,  and  in  every  case  the  donee  must  prove  that 
he  has  complied  with  the  conditions  which  would  validate  a 
gift  in  his  favour.  Those  conditions  are  that  he  must  have 
rendered  service  to  the  widow,  or,  in  other  words,  that  he  must 
have  maintained  her.  In  the  present  case,  the  donee  quite 
failed  to  prove  that  he  had  complied  with  the  conditions.  On 
the  contrary,  it  appears  that  he  and  his  father  have  been  cul- 
tivating the  land  for  their  own  benefit,  while  the  widow  has 
been  living  at  her  paternal  village,  Kasana,  where  she  also  owned 
land  which  was  cultivated  by  her  husband,  Hassu,  during  his 
lifetime.  The  alienation  was  entirely  for  the  donee's  benefit, 
and  it  was  not  trammelled  with  any  conditions,  nor  is  there 
any  recital  in  the  deed  of  gift  that  the  donee  had  rendered 
service  to  the  widow.   We  dismiss  the  appeal  with  costs. 


Appeal  diimiisid. 
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Pull  Bench. 
No.  15. 

DHANI  DAS,— (Dbikndant),-APPELLANT, 


Versus 


ArPBLLira  Side. 


AYA  RAM  AND  PARSA  MAL,— (Pliintiffs),— 
RESPONDENTS. 
Case  No.  1137  of  1890. 
(Roe,  Frizellb  &  Riyaz,  JJ.) 


Juriidiction-^ Further  appeal — Land-iuit — Olaim   for  share  in  an 
orchard f  i.     of  the  fruit  trees, 

A  suit  for  possession  of  a  half  share  in  an  orchard,  that  is,  in  the 
frait  trees,  is  not  a  "  land-suit "  within  the  definition  of  that  term 
contained  in  Section  3,  Punjab  Courts  Act,  1884.* 

Punjab  Record,  No.  119  of  1890,  referred  to. 
Further  appeal  from  the  decree  of  Khan  MuhatntMd  Hyat  Khatiy 
C.8J.,  Divisional  Judge,  Mooltan,  dated  I8th  April  1890. 

Sarbadhicary,  for  appellant. 
Girdhari  Lai,  for  respondents. 

The  plaintiffs,  according  to  their  amended  plaint,  sued  for 
possession  of  a  half  share  in  an  orchard,  that  is,  in  the  fruit 
trees. 

A  difference  of  opinion  having  arisen  between  tlie  learned 
Jodges  (Benton  and  Stogdon  J  J.)  sitting  as  a  Division  Bench, 
as  to  whether  a  further  appeal  lay  to  the  Chief  Court,  which 
involved  a  consideration  of  the  question  whether  the  suit  was  a 
"  land-suit,*'  or  an  "  unclassed  suit,  "  as  defined  in  Section  3, 
Punjab  Courts  Act,  1884,  the  question  was  referred  to  a  Full 
Bench  of  the  Court.  The  following  judgments  were  delivered — 

Stogdon,  J. — In  this  case  Parsa  Mai  and  his  mortgagee,  13^;^  Kovr.  1891. 
Aya  Ram,  sued  Dhani  Das  for  a  declaration  of  ownership  and 
possession  of  a  half  share  of  land  along  with  an  orchard  on  the 
Mohan  Daswala  well,  the  area  of  the  land  claimed  being  stated 
to  be  12  kanals  11|  marlas. 

In  their  plaint  thej  stated  that  the  well  belonged  to 
defendant's  Guru,  Bhai  Mohan  Das,  and  that  he  had  given  a 
half  share  in  the  land  on  an  adhlapi  tenure  to  Parsa  Mai's 
father,  Udha,  in  return  for  his  planting  an  orchard  of  various 

•  Section  9  (2).  *'  Land-»nit "  meant  a  tait  relating  to  land  as  defined  ia  section  4 
slaaM(l)ofllMPiuiJab  Tenancy  Act.  1687,  or  to  any  ri^ht  or  intsrest  in  snohlaad. 
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kinds  of  trees.  They  asserted  that  defendant  had  ejected 
Parsa  Mai  eight  years  previously  and  they  asked  for  a  decree 
for  possession. 

Subsequently,  they  amended  their  plaint  by  striking  out 
the  claim  for  possession  of  the  land,  which  they  admitted  to  he 
defendant's  property.  They  said  that  they  merely  wished  to 
sue  for  possession  of  a  half  share  in  the  orchard,  i.  e.,  in  the 
fruit  trees. 

The  first  Court  gave  them  a  decree  for  a  half  share  in  the 
fruit  and  fruit  trees  of  the  orchard  only,  without  any  title  to  the 
land.  Defendant  appealed  to  the  Divisional  Judge,  who  dis- 
missed the  appeal,  but  at  the  same  time  altered  the  decree  o! 
the  first  Court  by  entering  in  it  that  plaintiffs  are  entitled  to  half 
the  fruit  of  thirty*two  mango  trees  standing  along  the  water- 
coarse  of  the  well,  while  those  trees  exist,  and  they  must  look 
after  the  said  trees  by  manuring  and  watering  them. 

Defendant  applied  to  the  Divisional  Judge  for  a  certificate 
under  Section  40  (1)  (d)  of  the  Punjab  Courts  Act,  but  his 
application  was  rejected  on  the  15th  May  1890.  He  then 
applied  to  this  Court  for  revision.  In  his  petition  he  stated  that 
the  decree  of  the  Appellate  Court  was  slightly  different  from  that 
of  the  first  Court,  but  that  as  the  decree  passed  on  appeal  recited 
that  the  appeal  was  dismissed  and  the  order  of  the  first  Court 
confirmed,  and  as  the  application  for  permission  to  appeal  had 
been  rejected,  he  presented  a  petition  for  revision.  Mr.  Justice 
Benton,  before  whom  the  application  came  in  Chambers,  held 
that  an  appeal  lay  because  the  decree  of  the  Divisional  Jndge 
modified  that  of  the  first  Court  in  an  important  matter,  and  he 
directed  that  notice  should  issue  with  a  view  to  remanding  the 
case  to  the  Divisional  Judge  for  a  finding  as  to  which  mango 
trees  plaintiffs  were  entitled  to  half  the  fruit  of.  The  parties 
appeared  before  him  on  the  3rd  December  1890,  and  he  then 
admitted  the  case  to  a  Bench,  because  he  was  disposed  to  think 
that  the  suit  was  a  revenue  one  of  the  description  specified  in 
Section  77  (*)  of  the  Punjab  Tenancy  Act,  w.,  one  between  a 
landlord  and  tenant  arising  out  of  the  conditions  on  which  a 
tenaney  is  held. 

We  are  agreed,  however,  that  the  suit  as  laid  is  one  for 
proprietary  right,  and  that  it  is  not  a  revenue  suit.  The  next 
qneirtMn  if  wfaitiier  an  appeal  lies  to  this  Court  aa  of  right. 
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lAj  learned  colleague  informs  me  that  he  did  not  admit 
tHe  application  for  revision  as  a  further  appeal  under  section 
40,  subHBeotion  (2),  of  the  Punjab  Courts  Act,  but  that  he  treated 
the  case  as  an  ordinary  further  appeal  in  a  land-suit,  in  trhii^ 
the  decree  of  the  Divisional  Court,  consisting  of  a  single  Judge, 
varied  the  decree  of  the  Court  below.  In  my  opinion  the  suit  is 
not  a  land-suit  but  an  unclassed  suit  of  value  not  amounting  to 
Ee.  1,000,  and  a  further  appeal  does  not  lie  to  this  Court  as  of 
right.  FlaintifEs  expressly  stated  that  they  admitted  defendant 
to  be  proprietor  of  the  land  on  which  the  fruit  trees  stand. 
All  they  claimed  was  a  half  share  in  the  fruit  trees.  Thej 
claimed  no  share  in  the  land  occupied  by  them.  The  trees 
are  no  doubt  immoveable  propertyy  but  they  certainly  are 
not  land  as  defined  in  section  4  of  the  Punjab  Tenancy  Act,  nor 
are  they  land  of  any  sort,  though  they  are  attached  to  land* 
According  to  Section  3,  Act  XYIII  of  1884,  a  land-suit  is  a  suit 
relating  to  land  as  defined  in  Section  4,  clause  (1),  of  the  Punjab 
Tenancy  Act,  1887,  or  to  any  right  or  interest  in  such  land. 
The  present  suit  relates  to  trees,  which  are  not  land,  and  I  cannot 
see  how  any  right  or  interest  in  land  is  involved  when  any  inten- 
tion to  claim  land  is  disclaimed.  I  can  understand  a  suit  for  a 
standing  tree  being  a  land-suit,  even  if  the  land  on  which  it 
stands  is  claimed  only  by  implication  but  not  expressly,  but 
it  appears  to  me  that  it  is  an  unclassed  suit  if  there  is  a  dis- 
tinct intimation  that  the  claim  does  not  include  the  land.  I 
would  therefore  dismiss  this  appeal  on  the  ground  that  no 
appeal  lies  to  this  Court. 

Benton,  J.— I  concur  in  my  learned  colleague's  statement  t8^&  Ifotff.  1891. 
of  the  case,  but  I  am  unable  to  concur  in  his  opinion  that  the 
suit  is  an  unclassed  one  and  that  no  further  appeal  lies,  seeing 
that  the  Divisional  Judge  modified  the  decree  of  the  first 
Court. 

I  would  maintain  that  the  suit  is  a  "  land-suit  with  refer- 
ence  to  the  definition  in  Section  3,  clause  (2)  of  Act  XVlII  of 
1884,  on  the  ground  that  the  trees  of  which  the  plaintiff  ckims 
to  bold  possession  and  gather  the  produce  are  growing  in  land 
which  is  occupied  for  agricultural  purposes,  w.,  for  an  Orchard, 
and  ao  constitute  a  right  or  interest  in  the  said  land.  I  fail  to 
see  how  it  can  be  maintained  that  the  plaintiflE  who  claims  a 
share  of  fruit  trees  growing  in  the  orchard  along  with  their  fruit 
is  not  claiming  a  right  or  interest  in  the  orchard  which  is 
abaolutely  necessary  for  the  existence  and  growth  of  the  trees* 
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No  doubfc  the  plaintiff  says  he  does  ilot  claim  the  land  of  the 
orchard,  bat  if  he  claims  no  right  or  interest  in  it  he  appears  to 
me  to  be  simplj  illogical  and  his  admission,  which  is  incon- 
sistent with  his  claim,  mnst  be  disregarded. 

The  question  with  regard  to  which  my  learned  colleague 
and  I  are  at  difference  is :  Whether  the  suit  is  a  land-snit,  or 
an  unclassed  snit,  and  accordingly  whether  a  farther  appeal  to 
this  Gonrtlies? 

For  the  disposal  of  this  difference  of  opinion  the  case 
mast  be  referred  to  another  Jadge  of  the  Court  under  section 
575  of  the  Civil  Procedure  Code,  after  this  order  has  been  shown 
to  Mr.  Justice  Stogdon,  to  ascertain  whether  the  matter  at 
issue  is  correctly  stated. 

Uth  Novr,  1891.        Stogdon,  J.— I  agree  to  the  reference  being  made. 

The  opinion  of  the  Pull  Bench  was  delivered  by 

iSthDeer.  1891.  ^^^»  ^'  (PtLiZELLE  &  Rivaz,  J  J.,  concurring). — ^The  facts 
and  the  point  referred  to  us  are  fully  stated  in  the  order  of 
reference. 

We  are  of  opinion  that  our  answer  should  be  that  the  suit 
is  not  a  land-suit.  The  suit  resembles  the  one  published  as 
Punjab  Record  No.  119  of  1890,  in  so  far  as  it  is  one  to  enforce 
a  right  claimed  by  plaintiff,  not  in  any  land,  but  in  trees  growing 
on  that  land.  The  point  decided  in  No.  119  of  1890  was  no  doubt 
merely  the  point  admitted  by  the  referring  order,  that  the  snit 
is  not  one  falling  under  clause  (i).  Section  77,  Act  XVI  of  1887. 
But  the  principles  of  the  decision  appear  equally  applicable  to 
the  present  case.  The  learned  Judge  (Sir  Meredyth  Plowden) 
remarked  (at  page  392):  It  is  a  common  practice  to  sell  or  let 
"  or  mortgage  fruit  trees  independently  of  the  land  on  which 
they  stand,  and  such  a  sale  gives  the  purchaser  no  interest  in 
"  the  land." 

With  this  last  remark  we  quite  concur,  and  it  appears  to  us 
that  it  necessarily  follows  that  the  interest  or  right  now  claimed 
by  plaintiff  is  not  an  interest  or  right  in  land,  and  that  the  suit 
is  not  a  land-suit. 

The  final  judgment  of  the  Division  Bench  was  delivered  by 

StSnd  J^eiy*  1892»  Stogdon,  J.  (Rivaz,  J.,  concurring). — The  Full  Bench 
having  decided  that  this  is  not  a  land-suit,  the  appeal  fails  and 
is  hereby  dismissed  with  costs. 

Appeal  diimiieedt 
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Full  Beneb. 

No.  16. 

PIR  B^KHSH  &  NIZAM.UD-^DIN,-^(Di;fejjd4nts),-^ 
APPELLANTS, 
VeT$u8 


ArrsLLmBiDi. 


MANGAL  A  LBHNA,— (PLAi!CTiPPs),--BESPONI)SNm 
Case  No.  1232  of  1890. 
(Roe,  Bivaz  &  Stogdon,  JJ.) 

Uorigagefor  Bs-  40(y^  Subsequent  tale  for  additional  $utn  of  Bs*  9d-8^ 
-^Mggietration  compulsory  or  optional, 

plaiotiffs  mortgaged  their  occapaooy  rights  in  certain  l^od;  km 
Bff*  40Q.  Thej  subseqaently  obtained  a  farther  sam  of  Rs.  99-8-0  fi^gm 
the  mortgagees,  selling  to  them  oat  and  oat  their  occapancy  rights  by  an 
unregistered  deed  of  sale,  the  material  part  of  which  was  as  follows  :— 

Whereas  we  own  the  occapancy  rights  in  17  ghnraaos  2  kanals 
1  marlaofland  which  are  already  mortgaged  for  Rs.  40OtQ:K. 
and  P.,  we  have  now  taken  a  farther  som  of  Bs.  99-8-Of  and  hftTe 
absolntely  sold  the  said  oconpancy  rights. 
Heldf  that  the  registration  of  the  docnment  was  optional. 

Furihsr  appeal  from  the  decree  of  0.  P.  Bird  Esquire,  Addiiiomi 
Divirional  Judge^  Amrilsary  dated  lUh  June  1890. 

P.  C.  Chatterji,  for  appellants. 
Bates,  for  respondents. ' 

This  was  a  reference  to  a  Pull  Bench  to  determine  whether 
the  registration  of  a  deed  of  sale  for  Rs.  99-8-0  (Bs.  400  having 
been  previonsly  advanced  by  the  purchasers  on  mortgage)  was 
compulsory  or  optional. 

The  order  of  reference  by  the  Division  Bench  (Stogdon  & 
Beachcroft,  J  J.)  was  as  follows — 

Stoqpoh,  J.— The  occupancy  rights  of  Mangal  and  Lehna  in  25th  July  X891. 
17  ghamaos  2  kanals  1  marla  of  land  were  mortgaged  for 
Bs.  400  to  Nizam-ud-din  and  Pir  Bakhsh,  sons  of  AUa  Ditta. 
On  the  3rd  May  1886  the  mortgagors  took  a  further  sum  of 
Bs.  99*8-0  from  the  mortgagees  and  sold  their  occupancy  rights 
aWlttiely  to  them,  by  unregistered  deed  of  sale,  the  material 
portion  of  which  is  as  follows — 

Whereas  we  own  the  occupancy  rights  in  17  ^umaos  2 
kanals  1  marla  of  land,  which  are  already  mort- 
gaged for  Bs.  400  to  Nizam-ud-din  and  Pir  Bakhsh, 
we  have  now  taken  a  further  sum  of  Rs.  99-8-0 
attd  have  absolutely  sold  the  said  occupancy  rights. 
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The  question  is  whether  this  deed  required  registration,  or, 
in  other  words,  whether  it  purports  or  operates  to  create,  declare, 
assign,  limit  or  extinguish,  whether  in  present  or  in  future,  any 
right,  title,  or  interest  of  the  value  of  Rs.  100  and  upwards  to 
or  in  immoveahle  property.  Both  the  Courts  below  have  found 
that  it  ought  to  have  been  registered.  According  to  the  first 
Court  it  shows  that  on  receiving  Rs.  99-8-0  in  cash  in  addition 
to  Rs.  400  the  first  mortgage  money,  the  sale  of  the  occupancy 
rights  was  effected  in  consi  leration  of  Rs.  499-8-0.  This  is  quite 
correct  as  far  as  it  goes.  The  occupancy  rights  were  sold  for 
Rs.  499-8-0,  but  the  question  is  not  as  to  what  was  sold,  but  as 
to  the  extent  of  the  right  created,  Ac,  by  the  deed  of  the 
3rd  May  1886.  The  Divisional  Judge  concurred  with  the  first 
Court  that  registration  was  compulsory,  without  giving  any 
reasons  for  so  doing. 

In  my  opinion  the  document  did  not  require  registration. 
I  think  it  was  executed  in  good  faith  and  that  the  parties 
thought  that  it  operated  to  transfer  an  interest  of  the  value  of 
Rs.  99-8-0  only,  and  that  on  that  account  they  refrained  from 
registering  it.  I  consider  that  it  creates  on  the  mortgagees' 
behalf  an  interest  in  the  occupancy  rights  of  the  value  of 
Re.  99-8-0  in  addition  to  their  already  existing  mortgagees' 
interest  of  the  value  of  Rs.  400,  and  that  it  extinguishes  the 
remaining  rights  which  the  mortgagors  possessed  in  the 
property,  the  value  of  which  purports  to  be  Rs.  99-8-0. 
No  doubt  the  occupancy  rights  were  sold  for  Rs.  99-8-0, 
but  the  sale  was  effected  by  two  deeds,  one  of  which  gave 
the  mortgagees  a  lien  on  them  for  Rs.  400  and  authorised  them 
to  hold  possession  of  them  till  they  were  redeemed,  and  the 
other,  which  for  a  further  consideration  of  Rs.  99-8-0  trans* 
ferred  to  the  mortgagees  the  mortgagors'  equity  of  redemption 
and  extinguished  the  remaining  right  which  the  mortgagors 
had  in  the  land,  and  which  is  valued  at  Rs.  99-8-0  in  the  deed 
of  sale.  It  is  of  course  possible  to  construe  the  deed  as  one 
purporting  to  create  or  declare  an  interest  of  the  value  of 
Rs.  499-8-0  in  the  occupancy  rights,  but  such  a  construction 
would  in  my  opinion  be  contrary  to  the  intention  of  the  parties 
and  also  militate  against  the  principle,  that  between  different 
meanings  that  is  to  prevail  which  tends  to  support  the 
instrument. 

For  the  above  reasons,  I  would  accept  this  appeal  anddis* 
miss  the  suit  with  costs  throughout  on  the  ground  that 
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plaintiffs  having  sold  their  equity  of  redemption  are  not  entitled 
to  maintain  the  present  suit  for  redemption. 

Beachcroft,  J. — I  entertain  considerable  doubts  as  to  the  2Bth  July  1891. 
correctnef?s  of  the  result  arrived  at  by  my  learned  colleague. 
The  instrument  in  question  appears  to  me,  as  at  present  advised^ 
to  be  a  Fiale  of  the  plaintiffs'  occupancy  rights  for  the  sum  of 
Rs.  499-8-0,  of  ^hich  sum  Rs.  400  had  been  advanced  on 
mortgage. 

Looking  upon  the  document  from  the  point  of  view  adopted 
by  my  learned  colleague,  would  not  the  instrument  equally 
require  registration,  extinguishing,  as  it  does,  the  plaintiffs- 
mortgagors*  rights  to  redeem  property  mortgaged  for  more 
than  Rs.  100  ? 

As  the  point  appears  to  be  one  of  some  difficulty  and 
importance,  I  would  propose  that  the  question  of  whether  the 
instrument  requires  registration  or  not  should  be  referred  to  a 
Pull  Bench  as  provided  by  Section  11  of  the  Punjab  Courts 
Act. 

Stoodon,  J. — I  agree  to  the  proposed  reference  to  a  Full  27th  July  1891. 
Bench. 

The  opinion  of  the  Full  Bench  was  delivered  by 

RiVAZ,  J.  (RoR  4  Stogdon,  JJ.,  concurring).— The  question  20th  Novr.  1891. 
referred  to  us  i^  whether  the  document  in  this  case  (the  pur- 
port of  which  is  sufficiently  set  out  in  the  judgment  of  Mr. 
Justice  Stogdon)  is  compulsorily  registrable  under  section  17 
of  the  Registration  Act.  That  depends  upon  whether  or  no  it 
is  an  instrument  which  purports  or  operates  to  create  or  declare 
a  right,  title,  or  interest  to  or  in  immoveable  property  of  the 
value  of  Rs.  100  or  upwards.  That  it  operates  to  create  a 
right  in  immoveable  property  is  apparently  admitted  on  both 
sides.  The  dispute  is  as  to  the  value  of  the  right  created.  On 
one  side  it  is  contended  that  the  instrument  evidences  a  sale 
of  occupancy  rights  in  land  for  Rs.  499-8-0  :  on  the  other,  that 
it  only  creates  a  right  in  that  land  to  the  value  of  Rs.  99-8-0, 
the  transaction  really  being  a  sale  for  that  sum  of  the  vendor's 
equity  of  redemption,  the  only  subsisting  right  in  the  land 
which  be  had  to  dispose  of  when  the  deed  was  written.  In  our 
opinion  the  document  may  be  legitimately  construed  as  only 
creating  a  right  of  the  smaller  value,  t.  e.,  of  the  value  of 
Ba.  99-8-0.  In  one  sense,  perhaps,  the  instrument  shows  that 
%n  out  and  out  sale  of  the  occupancy  rights  has  taken  place  for 
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SU,  499-8-0.  But  aat^f  ihia  sam  Bs.  400  were  already  due 
from  the  mortgagor  to  the  mortgagee  on  a  separate  transactioii 
and  under  a  different  instrument,  and  the  object  of  the  opera- 
tive part  of  the  present  deed  is  merely  to  declare  that  the 
remaining  interest  in  the  land  has  been  sold  for  R&.  99-8-0. 
Upon  this  view,  the  document  did  not  i?equire  registration,  and 
that  is  ourunswer  to  the  reference. 

On  the  appeal  again  coming  before  a  Division  Bench,  the 
judgment  of  the  Court  was  delivered  by 
Ibik  Fehy.  1892.  Rivaz,  J.  (Stogdon,  J.,  concurring).— The  Full  Bench  hav- 
ing  decided  that  the  deed  of  sale  relied  upon  by  the  defendants 
is  admissible  in  evidence,  though  unregistered,  we  consider 
that  the  plaintiffs'  suit  fails.  We  are  not  satisfied,  after  hear- 
ing Mr.  Bates,  that  the  transaction  was  anything  else  but  a 
completed  sale,  and  we  think  it  unnecessary  to  decide  in  the 
present  case  whether  the  consideration  recited  in  the  deed  was 
4»r  was  not  acc^uaMy  paid,  inasmuch  as  the  plaintiffs  have 
enlircHy  failed  to  establish  that  the  payment  of  the  mpney  was 
a  condition  precedent  to  tlie  sale  being  considered  complete. 

We  therefore  accept  tins  appeal  and  dismiss  the  plaintiffs' 
snit  with  costs  thronghout. 

Appeal  aUoioed. 


Full  Bench. 
No.  17. 

KHUDA  BAKHSH,— (Plaintiff),-APPELLATTT, 
Versus 

FAZL  DIN,— (DBFENDJOfT),— EESPONDENT. 
Case  No.  443  of  1889. 
(fioE,  Benton  and  Rivaz,  33.) 

Tfnaney  Act,  1SS7— Unauthorised  alienation  hy  occupancy  tenant'^ 
Tenant's  right  to  recorer  posiession  from  landlord. 

When  an  oocnpancy  tenant  has  made  an  nnauthorised  alienation  of 
hig  holding  including  the  g^iving  of  possession  to  the  alienee,  and  the  land- 
lord has  Boed  snooesefally  to  htive  the  alienation  deolaved  Tsoidaadto 
recover  poisetsion  from  the  alienee,  it  is  not  a  good  anawer  to  a  snit  bj  ISm 
aHenor  against  the  landlord  to  obtain  re-entry  en  hie  holding,  that  the 
•plaintiff  is  not  able  to  show  that  he  is  no  longer  bound  hy  the  contract, 
either  because  the  alienee  has  taken  back  his  money,  or  because  the  con- 
tract hat  been  put  an  end  to  in  some  other  way. 
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J^ui^ah  Beeord,  No.  74  of  1884,rdeoided  with  reforenoe  to  the  pvovitiosft 
of  the  Tenanqj  Act,  1868,  not  followad. 

FurtJier  appeal  from  the  decree  of  TP,  P.  ^eaehrroft  SigmVas, 
Divisional  Judge,  Oujrat,  dated  4th  February  18®. 

Q^lak  Nath,  ior  respondent. 

In  the  decision  reported  as  Punjab  'Record,  ITo.  *74  off  IftM, 
it  was  decided  by  the  Oonrt  (Barkley  and  Bnmey,  JJ.)  that 
the  doctrine,  that  an  attempt  by  an  occupancy  tenant  to  alienirt.^ 
his  holding  in  contravention  of  Section  34  of  the  Punjab 
Tenancy  Act,  1868,  did  not  involve  a  forfeiture  of  tlie  tenure, 
could  not  be  extended  to  the  length  of  holding  that,  when  the 
tenant  has  given  another  person  a  right  to  possession  as  against 
him  by  an  invalid  transfer,  and  the  landlord  has  had  iiutb 
transfer  set  aside  as  inconsistent  witb  bis  rights,  tbetenan\ 
having  parted  witb  the  possession,  could  recover  that  possession 
from  the  landlord  without  showing  that  he  was  no  longer  bound 
by  the  contract  inconsistent  with  the  rights  of  tbelandlord.  'TTbe 
tenant  might  be  able  to  show  tbat  because  the  purcbaser  bad 
released  him  from  the  contract  by  taking  back  the  purchase* 
money,  or  by  substituting  a  new  contract  not  faceting  the  land, 
or  because,  as  between  him  and  the  purchaser,  it  had  l>een  put 
an  end  to  in  some  other  way.  If  be  was  not  able  to  sbow  this, 
he  was  not  entitled  to  recover  tbe  land,  because  the  contract  by 
which  he  was  bound  to  the  purchaser  was  inconsistent  witli  bis 
duties  as  tenant. 

The  Division  Bench  (Frizelle  and  Bivaz,  J  J.)  entertaining 
doubts  whether  this  judgment  was  <^ood  law,  Tef erred  the 
question  for  the  opinion  of  a  "Full  Bench  by  tbe  folkfwiiigitftop* 
locutory  order  made  by 

BrvAZ,  J. — This  is  a  case  of  a  plaintifE  who,  claiming  still  28rd  Jmne  1891. 
to  be  an  occupancy  tenant,  is  suing  his  lanfflord  for  recovery  of 
his  holding,  which  has  passed  into  the  defendant's  lands  by 
reason  of  the  tenant  having  mortgaged  his  rights  witli  posses- 
sion to  a  third  party  against  whom  tbe  landlord  has  succeeded 
in  a  suit  to  declare  the  mortgage  void,  and  to  obtain  possession 
Punjab  Record  t^om.  the  mortgagee.  Such  a  suft  isnuderiifa^ 
1891,  No.  46.  recent  Pull  Bench  ruling  cognizaJbte  by  ths 
Civil  and  not  by  the  Revenue  Courts,  and  Civfl  Jitdgment  Nso. 
104,  Pus^b  Record,  1690,  whicb  decided  to  the  taiflimyy  mM 
be  now  taken  to  be  ovexruled. 
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The  suit  bas  been  diRinisRed  by  the  Divisional  Jod^  npon 
the  ground  that  when  it  was  institnted,  the  plaintiff  had  not 
settled  with  his  mortgagee,  whose  lien  on  the  land  therefore 
still  existed,  so  that  the  plaintiff  had  no  cause  of  action 
when  the  suit  was  filed.  This  view  is  in  accordance  with 
Civil  Judgment  No.  74,  Punjab  Record  of  1884,  a  ruling  which 
has,  we  believe,  been  followed  in  later  decisions  of  this  Court, 
thoQgh  we  can  find  no  published  judgment  which  approves 
of  it. 

We  entertain  doubts  as  to  whether  the  above  cited  decision 
is  a  sound  one.  Primd  facte  it  appears  to  us  that,  as  soon  as 
the  landlord  has  exercised  his  right  to  put  an  end  to  the  con- 
tnu^t  between  the  tenant  and  his  mortgagee,  the  only  question 
ordinarily  remaining  between  him  and  the  tenant  is  whether 
the  latter*s  unauthorised  alienation  has  resulted  in  a  forfeiture 
of  his  right  to  re-enter  as  tenant.  If  it  has  not,  it  appears  to 
us  doubtful  whether  the  exact  state  of  things  between  the 
tenant  and  his  alienee  can  affect  the  former's  ri^ht  to  be  put 
back  into  possession  by  his  landlord.  The  alienee  may  or  may 
not  have  a  remedy  against  his  alienor  after  the  alienation  has 
been  set  aside.  Probably  he  has  a  right  to  claim  a  refund  of 
the  money  advanced  by  him.  Bat  how  does  the  exercise 
or  non-exercise  of  this  right  by  the  alienee,  or  the  anticipation 
or  non-anticipation  of  such  exercise  by  the  alienor^  affect 
the  question  between  the  quondam  tenant  and  his  alleged 
landlord  ? 

We  think  the  question,  whether  the  ruling  No.  74,  Punjab 
Beeordf  1884,  is  good  law,  is  one  which  should  be  considered 
by  a  Full  fiench,  and  we  therefore  refer  the  following 
question — 

When  an  occupancy  tenant  has  made  an  unauthorised 
alienation  of  his  holding  and  given  possession  to  his  alienee, 
and  the  landlord  has  sued  successfully  to  have  the  alienation 
declared  void  and  tii  recover  possession  from  the  alienee,  and 
the  alienor  institutes  a  suit  against  the  landlord  to  obtain 
re-entry  on  his  holding,  is  it  a  good  answer  to  such  suit  that 
the  plaintiff  is  not  able  to  show  that  he  is  no  longer  bound 
by  the  contract,  either  because  the  alienee  has  taken  back  his 
money,  or  because  the  contract  has  been  put  an  end  to  in  some 
other  way  P 
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The  opinion  of  the  Pall  Bench  was  delivered  as  follows 

bj 

BoE,  J.  (Benton  &  Ri?iz,  JJ.,  concurring).— The  qnes-  20tt  AW.  1891. 
tion  referred  to  ns  and  the  grounds  for  referring  it  are  fully 
set  forth  in  the  order  of  reference.    We  are  of  opinion  that  it 
must  be  answered  in  the  negative. 

The  reasons  given  for  a  contrary  view  in  Punjab  Beecrd 
No.  74  of  1884,  appear  to  be  that  the  learned  Judges  who 
delivered  the  judgment  in  that  case  considered  that^  apart 
from  any  question  whether  or  no  an  attempt  on  the  part  of  a 
tenant  to  make  an  alienation  not  authorised  by  law  involved 
a  forfeiture  of  his  rights,  the  fact  that  he  had  admittedly 
parted  with  his  rights  under  a  contract  to  a  third  party  was  a 
bar  to  his  suit,  unless  he  could  show  that  this  contract  had  been 
pat  an  end  to  as  between  him  and  the  third  party,  by  the 
refund  of  the  purchase-money,  or  a  releasci  or  by  some  other 
act  between  them. 

The  fact  that,  by  the  action  of  the  landlord,  the  third  party 
bad  been  prevented  from  deriving  any  benefit  from  the  contracti 
did  not  put  an  end  to  it  as  between  the  third  party  and  the 
plaintiff,  or  restore  to  the  latter  the  rights  he  had  divested 
himself  of  under  the  contract. 

We  think  it  doubtful  if  it  could  ever  be  said  that  after  the 
landlord  had  successfully  intervened,  there  still  existed  a  con- 
tract valid  as  between  the  tenant  and  the  alienee.  But  Section 
60  of  Act  XVI  of  1887  (Punjab  Tenancy  Act)  appears  to  us  to 
make  it  clear  that  this  cannot  be  said  now.  That  section  declares 
a  transfer  not  in  accordance  with  the  provisions  of  the  Act  to  be 
a  transaction  voidable  at  the  option  of  the  landlord.  When 
therefore  the  landlord  exercises  his  option  successfully  the 
transaction  becomes  altogether  void,  and  we  do  not  think  it  can 
be  said  that  there  is  a  valid  contract  existing  anywhere. 
The  voiding  of  the  contract  may,  as  pointed  out  in  the  order  of 
reference,  entail  certain  obligations  or  confer  certain  rights 
on  the  original  parties  to  it,  but  the  contract  itself  has 
been  declared  void,  and  it  appears  to  us  immaterial  at  whose 
instance  this  was  done.  The  plea  in  bar  to  the  suit,  that  the 
plaintiff  cannot  sue  because  he  has  transferred  his  rights  to 
another  person,  necessarily  implies  that  the  transfer  was  a 
valid  one,  and  it  ie  sufficiently  met  by  proof  that  the  transfer 
had  been  declared  void. 
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yim  replj^  tathe  reference  aceordiagly. 

The  final  jadgment  of  the  Division  Bench  was  as  follows-* 

ISUk  F#>y.  1892.  Eitaz,  J.  (Stogdon,  J.,  concurring).— The  Pull  Bench 
hayibg  decided  that  the  only  subntantial  plea  taken  in  the 
lower  Court  is  no  sufficient  answer  to  the  suit,  the  appeal  is 
accepted  and  the  decree  of  the  first  Court  for  possession  of  14 
kmate  l&i]BQvta&  is  restored ;  but  each  party  will  pay  his  own 
eoata  thjmgliMt; 

Ajfpeal  allowed. 


1 


Digitized  by 


IhBCH  1892.  ] 


CIVIL  JDDGMBNTS-No.  l8. 


85 


No.  18. 

MIR  AN  BAKHSH  AND  OTHERS,— (Defendants),— 


SuUfor  properly  claimed  under  private  reference  to  arbitration — Validity 
of  amrd^Avcard  though  had  in  part  when  good  for  the  re$t. 

The  two  sons  and  the  widow  of  R.  referred  the  question  of  the 
partition  of  R's.  property  to  two  arbitrators.  The  arbitrators  duly  made 
an  award  dividing  the  property,  which  was  partly  sitaate  in  the  Panjaband 
partly  at  Baroda  (Bombay  Presidency). 

The  eldest  son  instituted  a  suit  to  recover  possession  of  certain  of  the 
property  situate  at  Amritsar  which  fell  to  his  share  ander  the  award. 

The  defendants  contended,  inter  a/tc,  that  the  award  was  incomplete 
and  invalid  in  that  it  failed  to  make  a  complete  partition  of  the  Baroda 
property. 

Held,  that  tho  objection  was  not  sustainable.  This  was  not  a  proceed- 
ing to  enforce  an  award  under  the  Civil  Procedure  Code,  in  which  case  it 
woold  be  necessary  either  to  affirm  the  award  in  its  entirety  or  wholly 
reject  it.  It  was  open  to  the  Court  in  the  present  proceeding  to  consider 
whether  the  rest  of  the  award  might  not  be  good,  even  though  one 
portion  of  it  was  bad. 

Where  arbitrators  act  in  excess  of  their  authority  and  this  portion 
tlieirawanl  can  be  struck  out,  and  the  remainder  of  the  award  still  con- 
^08  a  final  determination  of  all  material  questions  submitted,  the  valid 
P<i(tioa  of  the  award  may  bo  maintained  and  the  void  portion  rejected. 

The  principle,  that  though  the  award  be  deficient  as  to  a  matter  with- 
in tlie  submission,  if  it  be  separable,  the  rest  of  the  award  may  often  be 
"ipported,  adopted  and  applied. 

^ItU  appeal  from  the  decree  of  F.  L.  Bailey  Esquire,  District 
Judge,  Amritsar,  dated  dOth  July  1890. 

K.  P.  Roy,  for  appellants. 

Higgins,  ^or  iwpondent. 

The  material  facts  sufficiently  appear  from  the  Lead  note. 
The  judgment  of  the  Chief  Court  was  delivered  as  follows 


RiVAZ,  J. — This  dispute  relates  to  a  portion  of  the  estate  22nd  Fihy,  1892. 
of  one  Ramxi,  pahlwan,  the  plaintiff  Rahim  Bakhsh  being  the 
ddest  aou  of  the  said  Uamzi,  the  first  defendant,  Miran  Bakhshi 


APPELLANTS, 
Versus 


RAHIM  BAKSH,— (Plaintiff),— RESPONDENT. 
Case  No.  1122  of  1890. 
(RivAZ  &  Stogdon,  J  J.) 
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his  jonnger  son,  and  defendant  2,  Mnssammat  Aziz  Bibi,  his 
widow.  After  Ramzi's  death,  the  parties  agreed  (upon  the  9th 
December  1887)  to  refer  the  matter  of  the  partition  of  his 
estate  to  two  arbitrators  named  in  the  agreement,  well  known 
and  respectable  pleaders  of  Amritsar.  Provision  was  made  for 
reference  to  an  umpire  in  case  of  a  disagreement.  The  arbitra- 
tors were  (1)  to  ascertain  what  property  Bamzi  left  at  his 
death,  and  (2)  to  divide  that  property  according  to  the  Muham- 
madan  law.  The  matter  evidently  proved  a  troublesome  one ; 
but  eventually,  on  th^  13th  December  1889,  the  two  arbitrators 
gave  an  unanimous  award,  purporting  to  deal  with  all  matters 
referred  to  them.  The  written  award  is  full  and  elaborate. 
It  finally  deals  with  the  property  under  five  heads — 

(g).  Immoveable  property. 

(6).  Moveable  property. 

(c)  ,  Cash  converted  into  gold  passas, 

(d)  .  Women's  ornaments. 

(«).    Certain  property  at  Baroda. 

Items  (a),  (6),  (c)  and  (d)  are  divided  by  the  arbitrators 
according  to  the  shares  to  which  each  party  is  entitled  by 
Muhammadan  law,  elaborate  lists  being  given  of  each  party's 
share,  and  certain  inequalities  being  adjusted  by  cash  payments 
and  receipts.  The  award  recites  that  each  party  has  been  put 
in  possession  of  his  or  her  respective  properties,  save  as  to  a 
haveli  and  a  tawela  at  Amritsar.  As  to  these,  it  is  stated,  and 
the  lists  show,  that  the  haveli  has  fallen  to  plaintiff  and  the 
tatvela  to  defendant  1 ;  that  each  brother  is  in  possession  of  a 
portion  of  the  other's  property  ;  that  each  shall  surrender  the 
whole  of  each  property  to  the  other  within  three  weeks,  other- 
wise recourse  can  be  had  to  the  Courts,  As  to  (e),  the  Baroda 
property,  the  award  recites  that  its  exact  amonnt  and  value 
cannot  be  ascertained,  but  the  parties  will  be  considered 
entitled  to  this  property  also  in  proportion  to  their  specified 
shares. 

On  the  25th  March  1890,  Rahim  Bakhsh  brought  the 
present  suit  to  recover  possession  of  the  portion  of  the  haveli 
just  referred  to,  which  continued  in  defendant's  possession  after 
the  award,  expressing  his  willingness  to  relinquish  possession 
of  all  poi-tions  of  the  tawela  which  fell  to  defendant  1.  The 


i<y  ■    .     ^         reply  of  both  defendants  challenged  the  validity  of  the  award, 


as  a  whole,  upon  several  grounds  which  will  be  alluded  to  in 
due  course,  the  contention  being  that  the  award  being  bad,  as  a 
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whole,  oa  aocoant  of  fatal  defectsw  therein,  conld  not  be  enforced 
even  to  the  extent  df  the  plaintiff's  prayer  in  his  plaint. 

\ 

The  first  Conrt  after  fall  inquiry  decreed  the  claim,  aijd 
the  defendants  appeal  to  this  Court.  Before  ns,  the  validity  of 
the  award  is  challenged  upon  a  variety  of  grounds,  but  they  all 
allege  either  that  the  arbitrators  have  exceeded  their  powers  in 
deciding  matters  not  referred  to  them,  or  that  they  have  omitted 
to  decide  matters  included  in  the  reference,  or  that  they  have 
been  guilty  of  legal  misconduct,  as  appears  from  errors  and 
omissions  patent  upon  the  face  of  the  award  itself. 

The  lower  Court  appears  to  have  held  that  it  was  not  open  to 
the  defendant  to  attack  the  award  on  the  above  grounds  in  the 
present  proceeding.  It  lays  stress  upon  the  fa^t  that  the  parties 
are  admittedly  in  possession  of  the  property  awarded  to  them, 
with  the  exception  only  of  the  kaveli  and  tawela  ;  and,  finally, 
the  Court  points  out  that  in  its  opinion  the  defendants'  remedy, 
if  they  wish  to  set  aside  the  whole  award,  is  by  regular  suit,  or 
by  way  of  application  under  Section  525,  Civil  Procedure  Code. 
It  is  diflScult  to  see  how  the  latter  remedy  is  open  to  the  defen- 
dants, who  wish,  not  to  enforce,  but  to  nullify  the  award ;  and 
as  to  the  remedy  by  regular  suit,  I  may  say  at  once  that  the  fact 
of  such  a  remedy  being  open  to  the  defendants,  cannot,  in  my 
opinion,  possibly  detract  from  their  right,  when  the  plaintiff 
has  brought  the  award  into  Court  with  a  view  to  obtaining 
specific  performance  of  one  of  its  provisions,  to  take  any  objec- 
tions to  the  award  as  a  whole,  which  tend  to  show  that  the 
award  is  invalid  and  void.  It  might  of  course,  under  certain 
circumstances,  be  open  to  the  plaintiff  to  show  that  the  defen- 
dants had  by  acquiescence  in  the  main  provisions  of  the  award, 
estopped  themselves  from  objecting  to  one  of  its  details.  But 
this  is  not  the  way  that  the  case  was  put,  either  in  the  first 
Court,  or  in  the  argument  before  us,  and  this  possible  view  of 
the  case  may  therefore  be  left  out  of  consideration.  The  lower 
Court,  however,  notwithstanding  the  opinion  expressed  as 
above,  proceeded  to  adjudicate  upon  the  defendants*  objections 
to  the  validity  of  the  award,  and,  after  overruling  them  all, 
decreed  the  claim.  It  was  urged  before  us  that  many  of  these 
objections  had  been  disposed  of  in  too  summ^y  a  manner,  but 
it  was  not  alleged  that  any  evidence  had  been  excluded,  or  that 
the  record  was  incomplete^  or  that  there  was  aoy  impediment 
to  our  finally  disposing  of  the  case. 
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Before  us,  the  defendnnts'  learned  pleader  pressed  with 
gi-eat  earnestness  the  specific  objections  taken  in  the  first  Court, 
as  well  as  some  others  >Thich  he  deemed  worthy  of  notice. 
All  his  arguments  arc  fairly  covered  by  the  written  gi-ounds  of 
appeal,  and  we  therefore  heard  him  fully  upon  all  points, 
though  it  is  possible  that  some  of  his  least  weighty  objections 

not  be  mentioned  in  detail  in  this  judgment.  His  argu- 
ment was  a  very  lengthy  one,  and  some  of  the  objections  taken 
to  the  awai-d  were  obviously  insufficient  to  warrant  its  being 
set  aside. 

I  will  fii*st  deal  with  the  points  which  alleged  either  excess 
of  their  authority  by  the  arbitrators,  or  the  omission  to  decide 
mattei^s  falling  within  the  reference. 

It  was  firat  contended  that  the  arbitrators  should  have 
taken  up  the  question  of  the  widow's  right  to  dower  under  the 
Muhammadan  Law,  and  should  have  made  this  a  first  charge 
upon  the  estate  before  dividing  the  residue.    The  lower  Court 
disposed  of  this  point  upon  the  ground  that  it  was  a  question 
outside  the  referetice.    I  prefer  to  disallow  the  objection  upon 
the  ground  that  thei'e  is  no  evidence  to  show  that  the  matter 
of  dower  was  ever  brought  to  the  notice  of  the  arbitrators, — 
still  less  that  any  evidence  wsis  tendered  to  show  that  any 
dower  wa«  due.    Neither  in  the  voluminous  written  arguments 
submitted  to  the  arbitrators  (including  that  of  the  widow 
herself),  nor  in  the  award,  nor  even  in  the  present  case,  until  a 
very  late  stage  of  the  proceedings,  can  I  find  any  trace  of  any 
mention  of  a  claim  to  dower,  and  it  is  a  significant  fact  that 
though  both  of  the  arbitratoi-s  were  examined  as  witnesses  in 
the  present  case,  not  a  single  question  was  put  to  either  of 
them  with  reference  to  this  matter.    It  was  urged  before  us  that 
there  was  evidence  to  show  that  a  petition  on  the  subject  had 
been  presented  to  the  arbitrators,  though  admittedly  the  peti- 
tion itself  is  not  with  the  present  file;  but  even  conceding  this 
much,  that  some  claim  to  dpwer  may  have  been  put  forward  by 
the  widow,  it  cei-tainly  does  not  appear  that  any  effort  was 
made  to  substantiate  the  claim  ;  and  I  find  it,  therefore,  impos- 
sible to  hold  that  the  omission  to  adjudicate  upon  any  such 
matter  in  the  award  is  fatal  to  its  validity. 

Again,  it  was  urged  that  the  arbitrators  acted  in  excess  of 
their  powei*s  in  dealing  with  property  of  third  parties,  tit ,  the 
jewels  of  the  ladies  of  the  family,  including  the  wives  of 
plaintiff  and  defendant  1.  In  my  opinion  this  objection  fails 
entirely.   The  arbitrators  (apparently  without  objection,  bat 
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this  is  immaterial)  recite  in  the  award  that  an  issue  for  decision 
is,  whether  the  ornaments  of  the  ladies  mentioned  are  or  are 
not  to  ba  treated  as  part  of  the  estate  of  the  deceased,  Ramzi: 
The  finding  is  that  they  should  be  so  treated  ;  and  they  are 
ascertained  and  divided  accordingly. 

Then  it  was  contended  that  the  award  was  incomplete  and 
fatally  defective,  because  it  failed  to  make  a  complete  partition 
of  the  Baroda  property.  There  is,  I  think,  more  force  in  this 
contention  than  in  those  which  preceded  it.  But  at  the  same 
time,  I  am  of  opinion  that  it  is  not  necessary  to  pronounce  the 
whole  award  void  and  of  no  effect  on  account  of  this  alleged 
want  of  completeness.  It  is  clear  that  the  arbitrator  did  all 
they  could  to  siscertain  the  details  and  amount  of  the  Baroda 
property.  Personal  inquiry  was  not  feasible,  owing  to  the 
distance  at  which  the  property  was  situated,  and  neither  party 
appears  to  have  taken  the  necessary  steps  to  properly  elucidate 
this  part  of  the  case.  This  is  not  a  proceeding  to  enforce  an 
award  under  the  Civil  Procedure  Code,  in  which  case  it  would 
be  necessary  either  to  affirm  tlie  award  in  its  entirety,  or 
wholly  reject  it.  It  is  open  to  the  Court  in  the  present  pro- 
ceeding to  consider  whether  the  rest  of  the  award  may  not  be 
good,  even  though  one  portion  of  it  is  bad.  It  is  perfectly 
clear  that,  where  arbitrators  act  in  excess  of  their  authority  and 
this  portion  of  their  award  can  be  struck  out,  and  the  remain- 
der of  the  award  still  contains  a  final  determination  of  all 
material  questions  submitted,  the  valid  portion  of  the  award 
may  be  maintained  and  the  void  portion  rejected.  But  there 
is  also  authority  for  saying  (llvssell  on  ArhUration,  6th  editioriy 
336)  that  though  the  award  be  deficient  as  to  a  matter 
"  within  the  submission,  if  it  be  sepai*able  the  rest  of  the 
award  may  often  be  supported "  ;  and  I  think  that  the 
above  principle  should  be  applied  to  the  present  case.  The 
portion  of  the  award  relating  to  the  Baroda  property  is  quite 
sepai-ate  fi-om  the  rest,  and  I  am  therefore  not  prepared  to 
hold  that  the  incompleteness  of  the  division  of  this  particular 
property  vitiates  the  whole  award. 

The  other  objections  urged  rather  fall  oinder  the  head  of 
misconduct  and  may  be  briefly  dealt  with.  It  is  admitted  on 
all  liands  that  no  conniption  can  bo  seriously  imputed  to  the 
arbitrators.  What  is  alleged  is  said  to  amount  to  judicial 
misconduct,  but  nothing  worse.  In  this  connection  may  be 
mentioned  the  argument,  that  the  defendants  wei*e  not  fully 
beard  inasmuch  as  after  the  plaintiff  had  replied  to  their 
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;wrritten  argnments,  no  further  rejoinder  by  them  was  permitted. 
This  I  consider  a  most  unreasonable  accusation  against  the 
arbitrators.  The  defendants  were  given  as  full  an  opportunity 
of  arguing  their  case  as  if  the  arbitrators  had  been  sitting  as 
Judges  in  a  judicial  proceeding.  They  were  entitled  to  no 
more,  and  probably  to  less,  consideration  than  they  got  in  this 
matter.  It  was  discretionary  with  the  arbitrators  to  follow 
whatever  procedure  they  considered  most  suitable  to  the  occa- 
sion, and  an  argument,  that  any  party  was  not  fully  heard, 
would  have  to  be  very  clearly  established  before  effect  could 
be  given  thereto. 

Then  it  was  attempted  to  show  that  the  award  on  the 
face  of  it  contained  such  flagrant  errors  and  omissions  as  plainly 
proved  the  grossest  carelessness  and  partiality  on  the  part  of 
the  arbitrators.  Here  I  consider  that  the  onus  lay  very 
heavily  upon  the  defendants,  and  that  they  signally  failed  to 
discharge  it.  An  attempt  was  made  to  show  that  in  settling 
the  cash  items  admitted  sums  had  been  wilfully  excluded 
from  consideration,  and  others  not  divided.  Nothing  of  the 
sort  was  in  any  way  established.  A  perusal  of  the  award  shows 
how  the  division  of  all  cash  items  mentioned  therein  was 
arrived  at,  and  that  the  division  is  complete.  As  for  items 
said  to  be  omitted,  there  is  absolutely  nothing  to  show  that 
they  were  not  considered,  far  less  that  any  item  was  wilfully 
omitted,  and  the  clearest  possible  proof  would  be  required  in 
support  of  allegations  of  this  description.  One  of  the  arbitra- 
tors was  questioned  about  an  item  of  Rs.  1,500  alleged  to 
have  been  omitted,  and  promptly  replied  that  it  had  been 
included  in  the  calculation.  There  is  no  force  in  the  argument 
founded  upon  the  adjustment  of  the  item  of  Rs.  600  in  para. 
12  of  tho  award,  nor  in  the  allegation  of  error  as  to 
the  calculation  of  interest  in  the  last  para,  of  clause  6.  Every 
presumption  should  be  in  favour  of  the  correctness  of  the 
award,  and  alleged  mistakes  should  be  convincingly  estab- 
Hshed. 

The  last  ground  of  appeal  was  not  pressed,  and  Mr. 
Higgins  produced  a  certified  copy  of  the  execution  proceedings 
which  have  followed  the  first  Court's  decree  to  show  that 
plaintiff  has  only  obtained  possession  of  the  haveli  in  the  suit 
after  i»elinquishing  all  rights  in  the  defendant's  tawela. 

In  my  opinion  the  appeal  fails  upon  all  points  and  should  be 
dismissed  with  costs. 

Appeal  dimiued. 
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MUSSAMMAT  KARMON  &  OTHERS,— fDEFEitDAXTs),— 
APPELLANTS, 


JIWAN  MAL,-  (Plaintiff),— RESPONDENT. 
Caso  No.  6  of  1891. 
(Roe  &  RiVAZ,  JJ.). 
JuHsdiclion'^Civil  and  Revenue   Coui'ts—Suit  for  land  and  meene 

The  Court  of  first  instance  (a  Civil  Court)  entertained  and  disposed 
of  a  suit  in  which  the  possession  of  land  was  claimed  and  also  meane 
profits.  The  Court  decreed  in  the  plaintiff*s  favour  both  for  the  land 
andthe  mesne  profits. 

Held^  that  the  claim  as  laid,  was  partly  cognizable  by  the  Civil  and 
partly  by  the  Revenue  Court. 

The  first  Court  should  have  amended  the  plaint  by  striking  out  the 
claim  for  mesne  profits,  referring  the  plaintiff  to  the  Bevenue  Courts  in 
respect  to  this  portion  of  their  claim,  and  deciding  the  suit  as  one  for 
land  only. 

The  Appellate  Court's  duty  was  to  remedy  the  error  by,  in  any 
ca5e,  striking  oat  of  the  decree  the  portion  thereof  awarding  mesne 
profits,  on  the  ground  that  the  first  Court  had  no  jarisdiction  over  the 
matter  and  to  hear  and  decide  the  appeal  so  far  as  it  related  to  the  land. 

Observations  as  to  the  making  of  references  to  tho  Chief  Court 
under  Section  617,  Civil  Procedure  Code,  in  cases  in  which  a  further 
appeal  will  lie  upon  a  certificate  granted  by  the  Divisional  Judge,  or  in 
which  an  application  for  revision  can  bo  preferred  under  Section  622  of  the 


Case  referred  by  J.  C7,  Brown  Esquire,  Divisional  Judge,  Feroz- 
pore,  under  Section  617,  Civil  Procedure  Code,  ly  order  dated 
17 th  June  1891. 

This  was  a  reference  to  tho  Chief  Court  under  the  pro- 
visions of  Section  617,  Civil  Procedure  Code. 

The  facts  and  the  point  on  which  doubt  was  entertained 
by  the  Divisional  Judge  suflScicntly  appear  from  the  judgment 
of  the  Court  which  was  delivered  by 

RiVAZ,  J. — In  replying  to  this  reference,  we  think  it  right  22nd  Deer,  1892. 
to  point  out  that,  though  the  submission  thereof  is  within  the 
temls  of  Section  617,  Civil  Procedure  Code,  there  was,  in  our 
opinion,  no  practical  necessity  for  any  reference  to  be  made. 
The  appeal  to  the  Divisional  Judge,  which  has  given  rise  to 
the  reference,  must  be  deemed  to  be  an  appeal  in  which  the 
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decree  is  final  for  the  purposes  of  Section  617,  Civil  Procedure 
Code,  by  virtue  of  Section  44  of  the  Punjab  Court's  Act.  At 
the  same  time,  the  suit  out  of  which  the  appeal  arises  is  a  land 
suit  in  which  an  appeal  from  the  Divisional  Judge's  final  order 
would  lie  as  of  right,  if  he  i-evei-sed  or  modified  the  first  Court's 
order.  Otherwise,  an  appeal  would  lie  upon  a  certificate  granted 
by  the  Divisional  Judge,  and,  finally,  if  the  right  of  appeal  was 
barred,  the  question,  which  is  one  of  jurisdiction,  could  be 
considered  by  this  Court  on  revision.  We  will  now  proceed 
to  answer  the  reference. 

The  question  referred  is  practically  this.  The  Civil  Court 
has  disposed  of  a  suit  in  which  possession  of  land  is  claimed 
and  also  mesne  profits.  The  decree  is  in  the  plaintifE's  favour 
both  for  land  and  mesne  profits,  and  the  defendant  has  appealed. 
The  Divisional  Judge  is  of  opinion  that  the  Civil  Court  had 
not  jurisdiction  over  the  portion  of  the  claim  relating  to  mesne 
profits,  but  is  doubtful  as  to  the  proper  order  to  pass  upon  the 
appeal. 

Now,  we  agree  with  the  Divisional  Judge  that  the  claim,  as 
laid,  was  partly  cognisable  and  partly  non-cognisable  by  the  Civil 
Court.  We  also  think  it  quite  clear  (thongh  here  we  differ  from 
the  Divisional  Judge)  that  the  whole c\a,im  i.s  equally  not  within 
the  cognizance  of  the  Revenue  Court.  We  are  further  of  opinion 
that  the  course  to  be  followed  under  these  circumstances  presents 
no  substantial  difticulty  whatever.  The  first  Court  should  have 
amended  the  plaint  by  striking  out  thereof  the  claim  for 
mesne  profits,  leaving  the  i)laintifFs  (if  so  advised)  to  take 
action  in  the  Ivevenue  Court  with  regard  to  this  part  of  their 
claim.  It  should  have  proceeded  to  decide  the  case  as  one  for 
the  land  only.  As  tlie  first  Coui-t  did  not  act  as  above,  tlie 
Divisional  Judge  must  remedy  the  error  by,  in  any  case,  striking 
out  of  the  decree  the  portion  awarding  mesne  profits  on  the 
ground  that  the  first  Court  had  no  jurisdiction  over  the  matter, 
aiid  hear  and  decide  the  appeal,  so  far  as  it  relates  to  the  laud 
itself,  upon  the  merits.  There  neither  is,  nor  was,  any  reason  to 
return  the  plaint,  and  the  question  as  to  whether  the  claim 
for  mesne  profits  will  or  will  not  be  found  by  the  Revenue 
Court  to  be  barred  by  time  is  one  with  which  the  Divisional 
Court  need  not  concern  itself.  As  to  the  possibility  of  a  con- 
flict arising  in  cases  like  the  present  between  the  opinion. of 
the  Civil  and  Revenue  Courts  as  to  the  ownership  of  the  land, 
we  think  tha*i  the  danger  is  not  very  obvious.   As  the  Ciril 
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Courf,  and  the  Civil  Court  alone,  can  decide  finally  wlio  is 
owner  of  the  land,  the  Revenue  Court  will  naturally  be  likely 
to  accept,  even  assuming  tbat  it  is  not  legally  bound  to  accept, 
the  Civil  Court's  decree  upon  this  point.  If  the  suit  for  mesne 
profits  pi-cccdes  the  suit  for  possession  in  tbc  Civil  Court, 
the  Revenue  Court  cau  take  action  under  Section  98  of  the 
Tenancy  Act. 

The  opinion  above  expressed  affords  a  sufficient  answer 
to  the  reference. 

Reference  returned. 


No.  20. 

ILAHI  BAKHSH  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 

FATTA  &  OTHERS,— (Dkfkndams),— RESPONDENTS. 
Case  No.  1107  of  1890. 
(Be.ntox     Stogdox.  JJ.) 

"LantZ-8Mit — Village  graveyard — Further  appeal. 

The  plaiutiffa  sued,  alloging  that  G6  kauals  3  luurlns  of  laod  Iiad  been 
reserved  as  the  village  graveyard  from  the  foundation  of  the  village,  and 
that  the  defendants  had  brought  G  kanala  of  it  under  cultivation  two  years 
previously,  and  made  thorn  enclosures  and  taken  possession  of  certain 
portions. 

Heldf  that  the  suit  was  not  a  land-suit,  and  that  the  suit  being  valued 
at  Rs.  150,  a  further  appeal  to  the  Chief  Court  was  not  competent  without 
a  certificate  from  the  Divisional  Judge  under  Section  40,  sub-section  1  (r?), 
Punjab  Courts  Act* 

Further  appeal  from  the  decree  oj  Colonel  U.  J,  Lawrcnccy  Divisional 
Judge,  FeroscporCy  dated  SthMaij  1890. 

Grey,  for  appellant. 
Krislina  Singh,  for  respondents. 
The  preliininary  question  arose  in  this  case  as  to  whether 
a  farther  appeal  was  maintainable  without  a  certificate  from 
the  Divisioual  Judge  under   Section  40,  sub-section  1  (d), 
Punjab  Courts  Act. 
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The  suit  as  laid,  was  based  on  the  foUowings  allegations— 

That  56  kanals  3  marlas  of  land  had  been  reserved  as  the 
yilU^e  graveyard  from  the  foundation  of  the  village. 

That  defendant  1  had  brought  6  kanals  of  it  under  cultiva- 
tion two  years  previously. 

And  that  defendants  1,  2  and  5  had  made  thorn  enclosures 
and  taken  possession  of  certain  portions. 

The  suit  was  valued  at  Rs.  160.  The  first  Court  made  a 
decree  in  the  plaintifE's  favour,  but  the  Divisional  Judge  on  ap- 
peal dismissed  the  suit. 

The  Court  decided  that  the  suit  was  not  a  laud-suit  as 
defined  in  Section  3,  sub-section  (2),  Punjab  Courts  Act.  The 
judgment  of  the  Court  was  delivered  by 


Zld  March  1892.       Stogdon,  J. — In  their  plaint,  plaintiffs  alleged  that  56  kanals 


3  marlas  of  land  had  been  reserved  as  the  village  graveyard  from 
the  foundation  of  the  village,  and  that  corpses  had  always  been 
buried  there ;  that  defendant  1  had  brought  6  kanals  of  it 
under  cultivation  two  years  previonsly ;  and  that  defendants  1, 

2  and  5  had  made  thorn  enclosures  and  taken  possession  of  cer- 
tain portions.  They  prayed  for  a  declaration  that  they  were 
not  entitled  to  take  possession  as  they  had  done,  and  for  an  in- 
junction to  them  to  restore  the  land  to  its  former  condition. 
The  suit  was  valued  at  Es.  150.  The  first  Court  passed  a 
decree  in  plaintiffs'  favour,  but  on  appeal  their  suit  was  dismis- 
sed by  the  Divisional  J ndge.  They  have  appealed  to  this 
Court  and  tbe  question  arises  whether  the  suit  is  a  "land-suit" 
or  an  '^unclassed  suit."  If  it  is  an  unclassed  suit,  a  further  appeal 
does  not  lie  to  this  Court  without  the  production  of  a  certifi- 
cate under  Section  40  (1)  (d)  of  the  Punjab  Courts  Act.  The 
suit  is  about  land,  but  it  is  not  a  land-suit  as  defined  in  Kection 

3  (2)  of  Act  XIII  of  1888,  unless  it  relates  to  land  which  is 
occupied  or  has  been  let  for  agricultural  purposes,  or  for  pur- 
poses subservient  to  agriculture,  or  for  pasture,  or  for  any  right 
or  interest  in  such  land. 

Appellant's  counsel  urges  that  the  land  is  really  cultur 
able  land  which  has  been  reserved  for  the  excavation  of  graves, 
and  that  it  is  occupied  or  occupiable  for  agricultural  purposes 
subject  to  the  right  of  the  villagers  to  be  buried  in  it.  He 
farther  poiots  out  that  it  is  admitted  that  defendant  1  has 
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occupied  No.  455,  aggregating  6  kanals  12  marlas,  for  agricul- 
tural purposes  for  some  years,  and  he  contends  that,  tbough 
plaintiffs  want  the  land  to  be  reserved  as  a  graveyard,  there  is 
nothing  to  prevent  its  being  nsed  for  agricultural  purposes  by 
any  one  who  may  be  entitled  to  so  use  it,  although  the  space 
available  for  such  purposes  will  gradaally  be  contracted  in 
consequence  of  its  being  taken  up  for  graves.  There  is  no 
doubt  that  6  kanals  12  marlas  of  the  land  have  been  occu- 
pied for  agricultural  purposes  by  one  of  the  defendants 
for  some  years,  but  plaintiffs  alleged  that  his  occupation 
was  that  of  a  trespasser,  that  the  land  was  a  graveyard,  and 
that  the  occapation  for  agricaltural  purposes  was  improper* 
Their  suit  was  clearly  for  land,  which  according  to  their  own 
showing  was  occupied  for  a  graveyard.  They  admitted  tempor- 
ary occupation  for  agricultural  purposes,  but  they  asserted 
that  such  an  occupation  was  an  unusual  and  improper  one,  and, 
in  fact,  a  perversion  of  the  land  from  its  proper  occupation  as  a 
graveyard.  They  said,  in  effect,  that  the  land  was  not  properly 
occupied  for  agricultural  purposes,  and  their  claim  was 
tantamount  to  an  assertion  that  the  land  was  not  land  as  de* 
fined  in  Section  4  (1)  of  the  Punjab  Tenancy  Act.  In  order  to 
obtain  a  right  of  further  appeal,  they  now  assert  that  it  is 
land"  as  defined  in  that  section,  but  it  is  clear  that  they  can 
only  win  their  appeal  by  showing  that  it  is  not  such  land. 

In  the  second  ground  of  appeal,  it  is  alleged  that  it  has 
been  used  as  a  graveyard  for  the  last  sixty-four  years,  and  in 
the  fourth  that  there  are  about  six  hundred  graves  in  it. 

In  our  opinion,  the  only  reasonable  way  of  deciding  the 
class  of  the  suit  is  to  consider  the  claim  as  laid.  The  suit, 
when  brought,  was  clearly  a  suit  for  "  land,"  other  than  "  land  " 
defined  in  Section  4  (1)  of  the  Punjab  Tenancy  Act,  and  it 
follows  that  it  was  not  a  land-suit.  The  mere  fact  that  def^- 
dants  may  have  cultivated  a  portion  of  the  land  cannot  change 
the  nature  of  the  suit  as  laid.  We  hold  that  the  suit  is  an 
unclassed  one  of  less  value  than  Rs.  1,000,  and  that  an  appeal 
does  not  lie  without  a  certificate.  We  therefore  dismiss  this 
appeal  with  costs. 

Appeal  dimitHd. 
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No.  21. 

UMAR  KHAN  &  OTHERS—CDefendasts),- 
APPELLANTS, 

Versus 

NAMDAR  KHAX,-(PLAiNnPF),-RESPONDENT. 
Case  No.  IG  of  1890. 
(Bextox  &  SronDOx,  JJ.) 

CuMtom^Afloption  —Sit^fern  snn — Lodi  Pat hnnttf  Jail undnr  Ditttrict. 
Founif,  that  among<<t  tho  Lo«li  Pallians  of  the  Julhimlnr  District  a 
,  sonless  proprietor  cannot  adopt  liis  sister's  son. 

The  parties  being  agricnlturista  wore  gorcrned  by  custom  nnd  not 
by  Muhaminadan  law. 

further   appeal  from  the  decree  of  T.  Troward  Esqmre,  DivU 
sional  Judge,  Jullundur,  dated  9lh  December  188P. 
Bates,  for  appellant. 

TIio  parties  to  this  snifc  were  Lodi  Pathans  of  the  Nakodar 
tahsil  of  the  Jallundar  District.  The  plaintiff,  claiming  to  ho 
the  adopted  son  of  one  Bindu  Khan,  deceased,  sued  to  I'ocover 
tho  estate  ivom  the  defendants,  who  had  taken  po.ssession 
thereof  as  the  natural  heirs. 

The  parties  were  agricultnrists,  governed  by  castom  and  not 
by  Muhammadan  law. 

At  the  first  hearing  of  the  appeal,  tho  C<?art  (Stogdoa  and 
Beachcroft,  JJ.)  directed  a  remand  under  Section  566,  Civil 
Procedure  Code,  for  further  inquiry  on  the  question  of  custom, 
by  tho  following  interlocatory  order  which  was  delivered  by 

^rd  Juhe  1891.  Bkaciu  roft,  J. — The  plaintiff,  who  is  a  Lodi  Pathanof  the 
Nakodar  tahsil,  Jullundur  District,  sues  as  the  adopted  son  of 
the  late  Bindu  Khan,  to  recover  the  estate  from  the  defendants, 
who  have  possessed  themselves  of  it  as  the  natural  heirs  of 
Bindu  Khan. 

Tho  defendants  deny  both  the  factum  and  the  validity  of 
this  adoption. 

It  is,  however,  fairly  well  established,  first,  by  a  deed,  which  was 
undoubtedly  executed  as  far  back  as  4th  June  1880,  declaring 
that  Bindu  Khan  had  adopted  Namdar  Khan,  and  also  by  oral 
evidence.  Although  the  witnesses  differ  a  good  deal  in  the 
dates  assigned  by  each  to  the  day  of  the  adoption,  yet  this  is 
perhaps  not  a  suflScient  reason  for  rejecting  their  evidence 
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altogether.  The  deed  shows  the  intention  most  clearly,  and 
the  oral  evidence  supports  the  deed  hy  showing  that  the  plain* 
tiff  did  live  with  the  late  Bindu  Khan  for  a  considerable  por- 
tion of  his  life. 

At  the  last  hearing,  the /?i If q/-i-a77i  and  the  Wajib-ul-arz 
were  called  for.  The  latter  document  refers  to  the  former.  In 
the  Nakodar  tahsil,  to  which  the  parties  belong,  there  is 
no  special  reference  to  these  Ladi  Pathans,  who  are  classed 
with  a  mi.scelIaneoas  collection  of  tribes.  Their  custom  is  said 
to  be  the  same  as  tho;jo  of  the  Hindu  Jats,  z.  e.  if  a  man  has 
neither  sons,  grandsons,  nor  great-grandsons,  he  cannot  adopt 
a  daughter's  son,  though  he  may  anj'  collateral,  first,  those 
who  are  nearly  related,  and,  in  default  of  them,  those  who  are 
distantly  related.  Another  clause  clearly  says  sister's  sons 
and  daughter's  sons  cannot  be  adopted. 

In  the  Uiwdj'i-amoi  the  Jnllundnr  tiihsil,  it  is  said  of  these 
Lodi  Pathans  that  they  have  no  custom  of  adoption  at  all. 
The  Lodi  Pathans  are  not  mentioned  at  all  in  the  Nowashar 
tahsil.  The  issue  as  to  custom  was  not  drawn  with  sufficient 
precision  by  the  first  Court,  nor  >yas  there  a  satisfactory  inquiry 
made  :  we  consider  it  necessary,  therefore,  t.o  remand  this  case 
to  the  first  Court  under  Section  56G,  Civil  Procedure  Code, 
for  an  inquiry  "  whether  amongst  the  Ix)di  Pathans  of  the 
Jullundnr  District  a  sonless  proprietor  can  adopt  his  sister's 
son." 

If  there  have  been  any  cases  decided  in  Court  upon  the 
point,  they  should  be  forwarded  with  the  return.  If  other 
instances  ai^e  quoted,  they  should  bo  supported  by  the  best 
evidence  available,  e.  •/.,  that  of  the  collaterals  who  were  pre- 
judiced by  such  adoption,  or  copies  of  mutations,  4c.,  &c. 

Upon  a  return  being  made  to  the  order  of  remand,  the 
judgment  of  the  (Jourt  was  delivered  by 

Stogdox,  J. — The  finding  of  the  Conrt  of  first  instance  on  Kovr,  1891. 
the  issue  refen*ed  to  it  for  ti  ial  by  order  of  this  Court,  dated 
.'htl  June  last,  is  that  among  Lodi  Pathans  of  the  Jullundnr 
I)i.strict  a  sonless  proprietor  cannot  adopt  his  sister's  son. 
This  finding  is  against  respondent,  but  he  has  not  presented 
any  memorandum  of  objections  to  it  under  Section  567,  Civil 
Procedure  Code. 

The  parties  arc  agriculturists  who  are  govenied  by  custom 
and  not  by  Muhammadan  law.  There  is  therefore  a  presumption 
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that  the  cos  torn  o£  adoption  of  a  collateral  kinsman  obtains 
amongst  them,  notwithstanding  the  fact  that  they  belong  to 
tribe  of  Pathans,  the  members  of  which  have  always  professed 
the  Mnhammadan  religion,  and  are  not  converts  from  Hinduism. 
This  presumption  is,  however,  considerably  weakened  by  the 
fact  that  the  RtwaJ-i-am  of  the  Jullundur  tahsil  expressly 
states  that  the  custom  of  adoption  does  not  obtain  among  them, 
and  also  by  the  fact  that  there  is  no  authentic  instance  of  an 
adoption  of  any  sort  having  taken  place.  In  any  case,  we  do 
not  consider  that  the  presumption  can  be  extended  to  the  case 
of  an  adoption  of  a  sister's  sou,  which  stands  on  a  very  differ- 
ent footing  from  that  of  a  collateral ;  and  we  may  note  that 
though  the  Biwaj-i-am  of  the  Nakodar  tahsil  states  that  the 
customs  of  various  tribes  in  which  the  Lodi  Pathans  appear 
to  be  included  are  similar  to  these  of  the  Hindu  Jats,  among 
whom  the  custom  of  adoption  undoubtedly  obtains,  it  expressly 
provides  that  the  sons  of  daughters  and  sisters  cannot  be 
adopted.  For  the  above  reasons,  we  accept  this  appeal  with 
costs  throughout,  and  restore  the  decree  of  the  first  Court 
dismissing  the  suit. 

Appeal  allowed. 

No.  22. 

GHULAM  HASAIN  &  HASSAN,— (Plaintiffs),— 
\  APPELLANTS, 

APFSLLITR  81OB.  •{ 

/  Versus 

SAHIB  DIN,-(Defendant),-RESPONDENT. 
Case  No.  375  of  1890. 
(Stogdon  &  Beachcroft,  JJ.). 

Custom— Alienaiion'^Tzrlcham  of  the  Jhelum  Distrid^Oift  by  sonless 
man  to  one  heir  without  consent  of  the  others. 

Found,  that  by  the  cnstom  governing  Tarkhans  in  the  Jbelntn  District, 
\     .  ^       %  sonlesi  man  ia  competent  to  make  a  gift  of  ancestral  immoyeable 
pr<^>erty  to  one  heir  without  the  consent  of  the  rest,  the  heirs  being  a 
brother  and  another  brother's  sons. 

Punjab  Record,  No.  109  of  1881  and  No.  34  of  1883,  referred  to. 
Further  appeal  from  the  decree  of  F.  Bulloch  Esquire,  Divisional 
Judge,  Jhelum,  dated  Uth  February  1890. 

Ishwar  Das,  for  respondent. 

The  parties  to  this  suit  were  Tarkhans  of  the  Jbelum 
Oiitriot.   The  claim  was  to  set  aside  a  gift  to  another  heir,  bj 
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one  out  of  three  sons,  of  his  one-third  share  in  a  right  of 
occnpancy  which  had  devolved  from  the  father  upon  his  sons. 

At  the  first  hearing  of  the  appeal,  the  Court  (Plowden 
and  Roe,  J  J.)  directed  a  remand,  under  Section  566,  Civil 
Procedure  Code,  for  further  inquiry,  whether  by  custom  a 
sonless  man  was  competent  to  make  a  gift  of  ancestral  im- 
moveable property  to  one  heir  without  the  consent  of  the  rest, 
the  heiiB  being  a  brother  and  another  brother's  sons.  The 
order  of  remand  was  delivered  as  follows  by 

Plowden,  J. — This  is  a  suit  among  Tarkhans  in  the  Jhelum  7th  Fthy,  1891. 
District. 

One  Jamil  Muhammad  had  three  sons, — Mauj  Din,  Ilm  Din 
and  Sahib  Din, — of  whom  Mauj  Din  died  without  male  issue  in 
November  1888. 

The  sons  of  Ilm  Din  are  plaintiffs,  and  Sahib  Din,  defen- 
dant 

The  claim  is  to  set  aside  a  gift  by  Mauj  Din  of  his  one- 
third  share  in  a  right  of  occupancy  which  devolved  from  Jamil 
Muhammad  upon  his  sons. 

The  plaint  attacked  the  gift  on  numerous  grounds, — that 
Mauj  Din  was  sick  and  out  of  his  senses  ;  that  it  was  made  in 
the  absence  of  the  plaintiffs  and  without  their  consent ;  and 
that,  as  the  nght  of  occupancy  was  under  Section  6  of  the 
Punjab  Tenancy  Act,  the  landlord's  assent  was  essential  and 
was  not  given. 

That  the  gift  was  made  and  dakhil  kharij  was  granted  in 
February  1887  is  beyond  dispute,  and  two  Courts  have  found 
that  the  donor  was  in  possession  of  his  faculties. 

The  other  main  point  in  tbe  case,  therefore,  was  whether 
the  donor  was  competent  to  make  the  gift  ? 

The  first  Court  found  that  the  consent  of  the  landlord  was 
necessary,  and  that  without  it  the  gift  was  not  valid. 

The  Divisional  Judge  found  that  no  issue  as  to  custom 
had  been  raised,  because  there  was  no  objection  that  by  custom 
Mauj  Din  could  not  make  a  gift. 

The  Divisional  Judge,  overlooking  the  fact  that  the  deed 
was  made  before  tbe  Tenancy  Act  of  1887  came  into  force, 
applied  Section  56  of  that  Act,  interpreting  it  by  the  construc- 
tion put  by  this  Court  in  No.  109  of  Pmjab  Becord^  1881,  on 
Section  34  of  the  Tenancy  Act  of  1868. 
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He  therefore  npheld  the  gift,  and  the  plaintiffs  have 
appealed. 

Now  it  must  first  be  pointed  ont  that  Section  34  of  the 
Tenancy  Act,  1868,  and  the  decision  quoted  do  not  affect  the 
real  question  in  this  case. 

Thei*e  is  no  question  here  of  a  gift  by  an  occupancy  tenant 
of  his  holding,  as  in  No.  109  of  Punjab  Record,  1881,  where  the 
occupancy  tenant  made  a  gift  of  his  holding  to  his  daughter's 
son,  and  a  collatei'al  questioned  tbe  gift  successfully  in  the 
lower  Court  on  tlie  ground  tliat  the  consent  of  the  landlord 
was  requisite  under  Section  34  of  the  Tenancy  Act,  1868,  and 
had  not  been  given.  This  Court  ruled  that  his  consent  was 
immaterial  as  between  tlie  tenant  and  a  third  person,  and 
directed  an  inquiry  as  to  tlie  donor's  competency  to  make  the 
gift  by  custom. 

The  correctness  of  the  decree  in  this  case  seems  open  to 
question  if  the  second  point  should  again  arise, — for  the  power 
of  an  occupancy  tenant  to  alienate  his  tenancy  is  based,  not 
upon  custom,  but  upon  Statute,  and  this  decision  is  prior  to  the 
Full  Bench  Judgment  in  No.  34  of  Puv/'ab  Itecord^  1883,  whei*e 
the  similar  question  of  the  effect  of  custom  upon  inheritance 
was  considered.  But  this  is  not  an  instance  of  alienation  of  a 
right  of  occupancy.  Here  no  question  arises  between  the  land- 
lord and  the  tenant,  that  is  to  say,  the  persons  who  collectively 
constituted  at  the  time  of  the  gift  and  constitute  now  the 
occupancy  tenant. 

The  question  here  is  between  these  persons  alone,  and  is 
whether,  on  the  death  of  Mauj  Din,  his  share  in  the  land,  the 
subject  of  the  right,  devolved  upon  the  plaintiffs  and  the  defen- 
dant, or  had,  by  the  act  of  Mauj  Din  in  giving  it  to  the  defen- 
dant,  passed  to  the  latter  alone.  The  landlord  is  not  affected 
by  this  question. 

Theix)  is  no  doubt  that  but  fur  the  gift  the  share  of  Mauj 
Din  w^ould  have  passed  on  his  death  to  the  plaintiffs  and  the 
defendant  jointly,  and  the  question  is  whether  the  gift  by 
Mauj  Din,  on  which  the  defendants  rely  as  their  title,  is  valid. 
This  depends  upon  the  general  question  "  whether,  by  the 
**  custom  governing  the  parties,  a  sonlcss  man  is  competent  to 
•*  pjakc  a  gift  of  ancestral  immoveable  property  to  one  heii' 
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'*  without  the  consent  of  the  rest,  the  heirs  being  a  brother  and 
"  another  brother's  sons. " 

The  gift  was  clearly  attacked  npon  the  ground  of  want  of 
consent  of  the  plaintiffs,  and  the  issue — "Was  the  gift  valid  ? 
Was  or  was  not  the  deceased  competent  to  make  the  gift  ? 
was  too  indefinite.  Nothing  has  been  alleged  or  done  by  the 
plaintiffs  that  amounts  to  an  admission  that  the  gift  is  valid 
according  to  custom. 

We  send  the  issue  above  stated  to  the  fir.st  Court  for 
inquiry.  The  evidence  and  opinion  of  the  first  Court  to  be 
returned  direct  to  this  Court  under  Section  566,  Civil  Procedure 
Code. 

Upon  a  return  being  made  to  the  above  order  of  remand, 
the  judgment  of  the  Court  was  delivered  by 

Stogdon,  J.—The  only  issue  left  for  decision  by  this  Court's  22nd  July  1891. 
order  of  7th  February  1891  was  whether,  by  the  custom 
governing  the  parties,  a  sonlessman  is  competent  to  make  a  gift 
of  ancestral  immoveable  property  to  one  heir  without  the  con- 
sent of  the  rest,  the  heirs  being  a  brother  and  another  brother's 
sons. 

The  return  of  the  first  Court,  to  which  no  written  objec- 
tions have  been  filed,  nor  verbal  objections  of  any  weight  put 
forward  in  argument,  is  in  favour  of  the  power  to  gift  under 
the  above  mentioned  circumstances.  The  parties  are  Tarkhans 
of  village  Malot,  Zilla  Jhelum,  but  are  said  to  be  governed  by 
customs  similar  to  those  of  Gukkars.  The  Gukkars'  Biwaj-i-am 
gives  a  full  power  of  disposition  in  similar  circumstances  if 
followed  by  possession.  Even  the  plaintiffs'  own  witnesses 
speak  of  this  power  as  existing  generally,  only  alleging  that 
tenants  of  occupancy  holdings  under  Section  6  of  the  old  Ten- 
ancy Act  cannot  so  gift.  One  case  has  also  been  sent  up  in 
which  a  gift  of  a  part  of  a  holding  by  a  Tarkhan  of  this  village 
to  one  son  to  the  prejudice  of  other  sons  was  upheld  in  Court. 

In  such  cases  it  is  for  the  plaintiff  to  prove  that  the  gift  is 
invalid  by  custom,  which  he  has  certainly  failed  to  do. 

We  therefore  dismiss  this  appeal  with  costs. 


Appeal  dismissed. 
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Appillatb  Side.. 


No.  88. 

SANDAL  KHAN  AND  OTHERS, -(Defendants),— 
APPELLANTS. 

Yersuz 

^     MUSSAMMAT  AKKI,—(Pla(nttff),— RESPONDENT. 
Case  No.  449  of  1890- 
(Benton  and  Stoqdon,  J  J.) 

Cutlom — Sttece#,tton— TFMfw  aon  who  ho*  pre^$aM$d  his  father^ 
Muhammadan  Qorewaha  Rajputi,  Oar$haakar  tahiil,  Hoahiarpur  Diitriet 

Foundf  that  among  Muhammadan  Gprewaha  Ra^pptf  of  th«  GarfthaQ- 
kar  tahflil,  Iloshiarpiir  District,  the  widow  of  a  man  who  predeceased  b\i 
father  sacoeeds  by  castom  on  the  father  s  death  to  the  estate  to  which 
her  hnsband  would  have  sncceeded  if  he  bad  rarvivad  his  ^ker,— the 
SQCcession  being  to  the  usoal  widow's  estate  without  power  of  artien^tion 
except  for  valid  necessity. 

Further  appeal  from  the  decree  of  R.  W.  Traffor^  Esquire^  Divi- 
sional Judge,  Hoshiarpury  dated  20th  February  1890. 

Morton,  for  appellants. 

P.  C.  Chatterjee,  for  Respondent. 

The  parties  to  this  suit  were  Mahammadan  Qorewaha 
Rajpnts  of  the  Garshankar  tahsil  of  the  Hoshiarpor  District. 
The  only  question  for  decision  in  the  appeal  as  to  t^e 
custom  of  the  tribe  on  the  following  point : — Does  t|ie  widow 
of  a  man  who  predeceased  his  father  succeed  on  the  father's 
death  to  the  estate  which  her  husband  would  have  taken  if  he 
had  survived  his  father  ? 

The  enquiry  on  tiiis  point  being  meagre,  4he  Court  (Stog- 
don  and  Beachcroft,  JJ.)  directed  a  remand  under  Section  566, 
Civil   Procedure  Code,    for  further  invie^tigaiion    by  the 
following  judgment. 
9th  Jun§  1891         Stoodon,  J.  (Bbachoboft,  J.,  concurring). 

Khuda  Bakhsh  married  to  Mussammat  Nor  Bhari. 


r   1 

Sher  Jang  married  to  Mossammat  Akki. 
Sher  Jang  predeceased  his  father  Khuda  Bakhsh,  on  whose 
death,  in  1886,  mutation  was  made  in  favour  of  the  two  widows 
Mussammats  Nur  Bhari  and  Akki.  The  former  has  now  died, 
and  the  question  is  whether  Mussammat  Akki  is  to  get  the  half 
of  the  estate  ia  which  she  held  a  life  interest,  or  the  nephews 
of  Khuda  Bakhsh.   The  first  Court  dismissed  Mussammat 
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Akki's  suit,  but  the  Divisional  Judge  passed  a  decree  in  her 
favour,  principally  on  the  strength  of  Punjab  Record  No.  177 
of  18S9.  That  ruling  refers,  however,  to  the  right  of  widows  to 
represent  their  husbands,  who  have  succeeded  to  the  paternal 
eitate,  for  the  purposes  of  collatepal  succession,  and  it  is  only 
in  point  to  a  partial  extent. 

The  inquiry  made  in  the  present  case  was  a  meagre  one, 
and  as  the  point  is  one  of  considerable  importance,  we  think 
that  further  investigation  is  desirable.  The  main  question  is^ 
whether  among  Muhammadan  Gorewaha  Rajputs  of  the 
Hofthiarpur  District  the  widow  of  a  man  who  predeceased  his 
father  succeeds  on  the  fathwr's  death  to  the  estate  to  which 
her  husband  would  have  succeeded  had  he  survived  his  father. 
It  is  somewhat  obscured  in  the  present  case  by  the  fact  that 
Khuda  Bakhsh  left  a  widow,  who  succeeded  to  half  his  estate, 
and  it  would  be  as  well  to  search  for  as  many  instances  as 
possible  of  both  kinds,  viz.,  of  a  man  leaving  only  a  daughter- 
in-law  and  nettr  collaterals,  and  of  a  man  leaving  a  widow  and 
daugfater*iQ-law  and  near  collaterals,  and  to  ascertain  what 
happened  (a)  on  the  man's  death  in  both  instances,  and  (5)  on 
the  death  of  his  widow  in  the  latter  instance.  The  fullest 
possible  inquiry  should  be  made.  Eetnm  within  three  months 
through  Divisional  Jadge,  who  is  requested  to  give  his  opinion. 

Upon  a  return  being  made  to  the  above  order  of  remand, 
the  final  judgment  of  the  Court  was  delivered  by 

Stogdon,  J. — return  has  been  made  to  the  order  of  this  *!ih  Deer,  1891. 
Court  dated  9th  June  last.  A  very  full  inquiry  has  been  made 
by  the  Munsif  of  Garhshankar,  which  is  the  only  tahsil  of  the 
Hoshiarpur  District  in  which  Gx)rewaha  Rajputs  are  to  be 
found.  He  finds,  on  the  main  question,  that  among  Muham- 
madan Gorewaha  Rajputs,  the  widow  of  a  man  who  predeceased 
his  father  succeeds  on  the  father's  death  to  the  estate  to  which 
her  husband  would  have  succeeded  if  he  had  survived  his 
ft^er.  The  succession  is  to  the  usual  widow's  estate  without 
power  to  alienate  except  for  valid  necessity.  The  finding  is 
supported  by  many  instances,  and  is  concurred  in  both  by  the 
Subordili^te  Judge  and  the  Divisional  Jndge.  No  memoran- 
dum of  objections  to  it  has  been  presented,  and  appellants' 
counsel  is  not  prepared  to  contest  it.  After  perusal  of  the 
return,  we  are  of  opinion  that  it  is  amply  justified  by  the 
evidenoe.  We  therefore  dismiss  this  appeal  with  costs. 

Appeal  dimimdi 
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No.  24. 

J  RAJA  NAND  &  OTHERS,— (Plaintiffs),— APPELLANTS, 
ArriLLATi  8iDi.<  Versus 

I  ASA  RAM,— (DiFBNDiirr),— RESPONDENT. 

Case  No.  399  of  1890. 
(Bbnton  4  Stogdon,  JJ.). 

Ctutoni'^AlUnation^OiJt  in  pr9$$nc4  of  collateraU-^Brahmiiu  of 
MauM  Bupha,  tahsU  Jagadhri, 

Foundf  im  a  Bait  the  parties  to  which  were  Brahmins  of  Maaza  Bupbk 
in  the  Jagadhri  tahsil  of  the  Umballa  District,  that  an  alienation  bj  waj 
of  gift  was  injalid  in  the  presence  of  collaterals. 

.  Further  appeal  from  the  decree  of  T,  Roberts  Esquire^  Divisional 

Judge,  UmhaUa,  dated  I7th  December  1889. 

P.  C.  Chatterjee,  for  appellants. 

Sham  Lai,  for  respondent. 

This  T^as  a  suit  for  possession  of  159  bigas  10  biswas  and 
10  biswansis  of  land  in  the  village  of  Bupka  in  the  Jagadhri 
tahsil  of  the  Umballa  District. 

At  the  first  hearing  of  the  appeal,  the  Court  (Stogdon  and 
Beachcroft,  JJ.)  directed  a  remand  under  Section  566,  Civil 
Procedure  Code,  for  further  inquiry  into  the  question  of  custom 
by  the  following  interlocutory  order  which  was  delivered  by 

ISihJulylSdL  BsACHCROfT,  J.— Before  proceeding  to  a  final  decision  of 
this  appeal,  we  consider  it  necessary  to  remand  the  case  under 
Section  566  for  a  further  inquiry  upon  two  points. 

The  first  is  as  to  the  nature  of  the  property  in  dispute. 
From  the  account  of  the  way  that  this  village  was  founded,  it 
is  clear  that  the  estate  is  not  ancestral,  in  the  sense  that  it  ever 
belonged  to  the  alleged  common  ancestor  of  the  parties,  Sarba 
Sukh. 

Apparently,  Santo  Ram,  grandfather  of  the  plaintiff 
Raja  Nand,  came  to  the  village,  and,  with  the  assistance  of  some 
Kambohs,  brought  some  land  under  cultivation.  We  should  like 
to  have  an  inquiry  made  as  to  how  Jaishi  Ram  acquired  land  in 
the  village. 

The  other  point  which  requires  further  elucidation  is  the 
power  of  Ujagar  Singh  to  alienate.  To  throw  light  upon  this 
point,  we  should  like  an  inquiry  made  into  the  history  and 
tenure  of  this  village,  so  as  to  show  whether  the  proprietors 
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are  a  collection  of  disconnected  units  or  not,  and  we  should 
further  like  to  know  whether  alienations  have  been  frequent  in 
the  village,  and,  if  so,  whether  they  have  been  contested  and 
with  what  results. 

We  remand  the  case  under  Section  566  to  the  first  Court 
for  inquiry  and  finding  on  the  points  indicated. 

Upon  a  return  being  made  to  the  above  order  of  remand, 
the  final  judgment  of  the  Court  was  delivered  by 

Stoodon,  J. — The  further  inquiry  directed  by  this  Court  lit  March  1892. 
by  its  order  of  the  15th  July  last  has  now  been  made.  The 
finding  on  the  points  sent  down  is  that  Jaishi  Bam  founded  the 
village  jointly  with  his  cousin  Santo  Ram,  and  that  alienation 
by  way  of  gift  to  a  stranger  is  contrary  to  custom.  In  the 
present  case,  Ujagar  Singh's  donee,  Mutsaddi,  father  of  Asa 
Ham,  defendant,  was  descended  from  the  same  common  ancestor 
as  his  donor,  the  pedigree  being  as  follows  : — 

AMRU 

r  ^  1 

Arjan  Gnlab. 

I   I 

Har  Dial  f  ^ 

{  Ujagar,  Nanak 

Mutsaddi,  donor  | 

doneo  Gopala. 

I 

Asa  Katn, 
defendant. 

There  appears,  however,  to  be  no  reasonable  doubt  that 
Ujagar's  father,  Galab,  was  adopted  by  his  father-in-law, 
Jaishi  Ram,  in  such  a  way  as  to  transplant  him  from  his  own 
family  into  that  of  Jaishi  Ram.  At  this  distance  of  time,  it  is 
impossible  for  plaintiffs  to  prove  that  there  was  a  regular  for- 
mal adoption ;  but  they  have  proved  several  admissions  made 
by  Gopala,  Ujagar  and  Asa  Ram,  that  plaintiffs  were  their 
collaterals,  and  under  the  circumstances  there  could  hardly  bo 
better  proof  of  the  alleged  adoption.  As  far  back  as  the  28th 
June  1880,  Gopala  and  Ujagar  described  Arja  Nand  as  their 
collateral  relative  in  a  power  of  attorney  executed  by  them  in 
his  favour,  and  on  the  4th  February  1880,  they  stated  that  they 
wished  him  to  be  appointed  lambardar  in  the  place  of  Ujagar's 
brother  Bahadar,  because  be  was  young,  strong,  and  their 
relative.  On  the  25th  September  1 888,  Asa  Ram,  defendant, 
admitted  that  Gulab  was  Jaishi  Ram's  adopted  son  ;  but  as  ho 
was  very  young  at  the  time,  his  admission  is  not  entitled  tD 
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mach  yaloe.  The  adQUBsions  (d  Ujagar  and  Gopala  aro,  how- 
ever^  entitled  to  great  weight.  PossibI  j  the  adoption  was  not 
made  with  all  the  forms  and  ceremonies  prescribed  by  Hindu  law, 
and  the  status  of  Onlab  may  have  been  more  that  of  a  resident 
son-in-law  than  that  of  a  formally  adopted  son ;  but  we  think 
there  cannot  be  any  reasonable  doubt  that  he  and  his  descendants 
were  transferred  from  their  natural  family  into  that  ot  their 
aik^Te  father. 

The  land  in  dispute  is  not  ancestral  land  in  the  senie  that  it 
was  acquired  by  Sarba  Sukh,  the  common  ancestor  of  Santo 
Bam  and  Jaishi  Bam.  It  was  acquired  jointly  by  Santo  Bam 
imd  Jaiahi  Bam.  The  to<niib'uUarz  of  the  Tillage,  bowerer, 
does  not  allow  gifts  to  strangers  in  the  presence  of  collaterals, 
and  although  there  have  been  alienations  by  sale  or  mortgage 
among  the  Cambohs,  there  have  been  none  among  the  Brah- 
mins. Two  alienations  by  gift  have  been  cited  among  the 
Kambohs*  One  apparently  fell  through,  and  in  the  case  of  the 
other  it  is  said  that  there  were  no  collaterals  to  contest  it. 
No  case  of  gift  has  hitherto  occurred  among  the  Brahmins. 
There  is  not  such  a  presumption  against  the  alienation  of 
acquired  as  there  is  against  that  of  ancestral  property  ;  but  as 
the  wajib'td'arz  is  against  alienation  by  way  of  gift,  and  does 
not  make  any  distinction  between  ancestral  and  acquired 
property,  and  plaintiffs  are  the  heirs  of  Ujagar,  we  think  that 
they  were  entitled  to  contest  the  alienation,  and  defendant  has 
certainly  failed  to  establish  its  validity.  We  therefore  accept 
this  appeal  and  give  plaintiffs  a  decree  against  defendant  for 
posftession  of  the  land  in  suit,  with  costs  thronghout. 

Appeal  allowed. 

No.  26. 

iMAM  CHAND,-(Defexdant)— APPELLANT, 
Vertus 
DAYA  BAM  &  OTHEBS,~(Pliintiffs),—BESPONDENTS, 
Case  No.  951  of  1890. 

(FbIZBLLE  &  BiVA2,  JJ.). 

Cmtom^AlienaUon'^Qift  to  ttranger  in  preience  of  nepkexct^Gathwal 
j9t$,DMiDUiriet. 

IVufMi,  tliat  bj  the  custom  of  the  Gathwal  J«ti  of  the  Delhi  Diitrid  > 
a  gift  to  aitraoger  of  ancestral  land  in  the  presence  of  nephews  is  iarsfid 
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Further  appeal  from  the  decree  ofK  X.  Harrii  Eequiret  Dtvieianal 
Judge,  Delhi,  dated  2bth  April  1890. 
Oertel,  for  appellant. 
Madao  Oopal,  for  respopd^Qts. 

The  parties  to  this  suit  were  Oathwal  Jats  of  the  Delhi 
Dittriet,  and  the  sole  question  for  disposal  was  whether  hy 
custom  a  gift  to  a  stranger  of  ancestral  knd  in  the  presenee  of 
nephews  was  valid  or  otherwise. 

The  inquiry  into  custom  being  imperfect,  the  Ohirf  Clonrt 
(Roe  and  Rtvaz,  JJ.)  directed  a  remand  under  Section  566, 
Giyil  Procedure  Oode,  for  further  investigation  by  the  follow- 
ing interlocutory  order  which  was  ddivered  by 

Boi,  J.— The  Qoiinsel  for  appellant  does  not  press  the  4A/tHie  189L 
grounds  of  appeal  Delating  to  the  form  of  the  decree. 

On  the  merits,  the  questions  before  us  are — 

(1)  Was  Mam  Chaud  adopted  by  Ammi  Lai,  and,  if 

so,  was  the  adoption  valid  by  custom  ? 

(2)  Is  the  gift  in  his  favour  valid  by  custom  ? 

Both  Courts  concur  in  finding  that  there  was  in  fact  no 
adoption,  and  after  reading  the  evidence  and  hearing  the  coun- 
sel for  appellant,  we  see  no  reason  for  difEering  from  this 
finding. 

On  the  question  of  custom,  whether,  in  the  presence  of 
nephews,  a  gift  of  ancestral  land  to  a  stranger  is  valid  or  not, 
there  has  really  been  no  inquiry.  It  appears  that  the  village 
belongs  to  a  tribe  of  Jats,  Ckt^wals,  and  is  surrounded  by  other 
Jat  Tillages ;  the  proprietors  are  all  descendants  of  a  common 
ancestor  and  there  has  been  no  introduction  of  strangers  in  any 
way  into  the  proprietary  body.  The  presumption  is  certainly 
against  the  validity  of  the  gift,  and  the  validity  is  certainly 
not  established  by  the  evidence  on  the  record.  But  this 
evidence  is  practically  nU :  the  case  has  really  been  fought  on  the 
question  of  the  adoption.  No  doubt  the  question  of  custom  as 
regards  the  gift  was  also  placed  in  issue,  and  defendant  cannot 
clftim  as  of  right  any  further  opportunity  of  producing  evi- 
dence. But  we  are  unwilling  to  lay  down  a  ruling  as  to  custom 
which  will  be  taken  as  authoritative  without  full  inquiry,  and 
this  has  not  yet  been  made.  The  record  of  the  first  Settlement 
gays  (clause  10)  that  proprietors  may  sdH^or  mortgage  their  land 
to  pay  arrears  of  Government  revenue  or  idt,  their  own  expenses 
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(tasarruf  Mail)  but  it  is  silent  as  to  gifts.  No  extract  from  the 
BiwaJ't-am  has  been  placed  on  the  record,  nor  is  that  document 
quoted  at  all. 

Under  these  circumstances,  we  remand  the  case  to  the 
first  Court  under  Section  566,  Civil  Procedure  Code,  for  further 
inquiry  as  to  whether,  by  the  custom  of  the  G^athwal  Jats  of  the 
Delhi  District,  a  gift  to  a  stranger  of  ancestral  land  in  the 
presence  of  nephews  is  valid  or  not. 

The  evidence  taken  should  be  returned  with  a  finding, 
through  the  Divisional  Judge,  who  in  forwarding  it  will  add 
his  own  opinion.    The  Bittaj-i-am  should  also  be  sent  up. 

Upon  a  return  being  made  to  the  above  order  uf  remand, 
the  final  judgment  of  the  Court  was  delivered  by 

16(A  Deer,  )891.  Riviz,  J.— A  return  has  now  been  made  to  the  Court's  order 
of  the  4th  June  1891,  and  is  to  the  effect  that  the  defendants 
have  entirely  failed  to  prove  that  the  gift  in  question  is  in 
accordance  with  the  custom  of  the  parties. 

No  objections  have  been  filed  to  the  return,  and  Mr.  Oertel 
admits  that  he  cannot  impeach  the  finding  of  the  Courts  below, 
except  on  the  ground  that  the  burden  of  proof  should  have 
.  been  placed  on  the  plaintiffs.  We  are  of  opinion  that  the 
onus  was  clearly  on  the  defendant,  and  we  therefore  dismiss 
the  appeal  with  costs. 

Appeal  dismiised. 

No.  26. 

^        GDRDITTA  MAL,-(Plaintiff),-PETITIONER, 
Afphlim  SiDt.)  Versfts 

I         PAL  SINGH  AND  OTHERS— (Defendants),— 
RESPONDENTS. 

Case  No.  1428  of  1890. 

(RivAz  &  Stogdon,  JJ.) 

Limitation  Act,  1877,  ScheduU  II,  ArticUi  66,  67,  68  and  SO^Single 
hond. 

Material  irregularity — Oroundsfor  reviuion. 

The  iDtention  of  the  Limitation  Act  is  to  contrast  a  "  single "  or 
unconditional  bond  (Article  66,  67)  with  a  bond  "  subject  to  a  condition  " 
(Article  68). 

A  single  "  bend  means  a  simple  bond  without  alternative  condi- 
tions, or  penalty  attached,— an  absolute  engagement  in  writing  for  the 
payment  of  money.    {Punjab  Record,  No.  138  of  1890,  followed). 
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It  is  a  material  irregularity  and  forms  a  groand  for  revision  when  the 
lower  Conrts  aot  upon  a  misrepresentation  of  a  fact  apparent  upon  the 
reoord,  or  the  erroneous  assumption  of  a  fact,  on  the  application  of  a  rulOi  or 
a  failure  to  appreciate  the  true  points  for  determination  raised  by  a  general 
issue,  such  as  one  of  res  judicata  or  limitation,  when  such  irregularity 
results  in  the  dismissal  of  a  suit  on  a  technical  ground,  apart  from  the 
merits,  which  can  bo  shown  to  be  erroneous.  Punjab  Record^  No.  105  of 
1888,  Nos.  42, 130  and  206  of  1889,  Nos.  6  and  108  of  1890,  and  Nos.  60and 
66  of  1891,  referred  to. 

Teliiion  for  revision  under  Section  622,  Civil  Procedure  Code,  of 
the  decree  of  T.  0,  Wilkimon  Esquire^  Divisional  Judge, 
Amritsar,  dated  2nd  June  1890. 

Madan  Qopal,  for  petitioner. 

Higgina,  for  respondents. 

The  plaintiff  sued  upon  a  bond  for  Bs.  400  ;  his  suit  was 
dismissed  by  the  Court  of  first  instance,  and  the  decree  was 
upheld  on  appeal  to  the  Divisional  Judge,  both  Courts  holding 
that  the  suit  was  barred  by  limitation. 

The  plaintiff  then  moved  the  Chief  Court  on  the  revision 
side.  The  judgment  of  the  Chief  Court  on  the  question  whether 
an  application  for  revision  would  lie  under  Section  622,  Civil 
Procednre  Code,  was  delivered  by 

EiVAZ,  J. — This  is  a  suit  upon  a  bond  which  has  been  5/A  Feby.  1892^ 
dismissed  by  both  the  lower  Courts  as  time  barred,  and  the 
plaintiff  has  applied  to  this  Court  for  revision.  The  bond  is 
for  Rs.  400,  and  the  defendant,  the  obligor,  agrees  by  its 
tfOrms  to  pay  the  equivalent  of  this  amount  with  interest  at  the 
kharif  of  Sambat  1943  in  grain,  i.e.,  in  kind,  and  in  case  of 
default  to  pay  the  fall  amount  with  interest  to  date  in  cash  on 
demand.  The  bond,  which  is  unregistered,  is  dated  21st  June 
1886,  and  the  suit  was  filed  on  the  29th  October  1889.  The 
lower  Courts  concur  in  holding  that  the  suit  is  governed  as 
regards  limitation  by  Article  67  of  the  second  Schedule  of  the 
Limitation  Act,  and  is,  therefore,  barred  by  limitation.  It  is 
contended  that  the  Courts  have  acted  with  material  irregularity 
in  coming  to  this  decision,  and  I  think  that  there  is  ground  for 
this  contention. 

It  is  conceded  by  the  petitioner's  counsel  that  a  merely 
erroneous  decision  does  not  of  itself  afford  reason  for  inter- 
ference under  Section  622  of  the  Civil  Procedure  Code,  and  * 
this  much  at  least  may  be  taken  to  have  been  settled  by  the 
decision  of  their  Lordships  of  the  Privy  Council  in  Amir  Hassan 
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Khan  v.  Sheo  Bakhsh  Singh  (I.  L.  R.,  11  Calc,  6),  referred 
to  and  confinned  in  Muhammad  Yusuf  Khan  v.  Abdul 
liahman  Khan  (I.  L.  R.,  16  Calc,  749).  But  it  is  urged  that 
a  Court  in  the  exercise  of  its  jurisdiction  may  act  with  material 
irregularity  in  arriving  at  a  wrong  decision  upon  a  question  of 
law,  and  that  this  is  what  has  occurred  in  the  present  case. 
The  argument  is  somewhat  as  follows  :  the  Court  in  deciding 
the  issue  whether  or  no  the  claim  was  within  limitation  had  to 
consider  what  aiiicle  of  the  second  Schedule  of  the  Limitation 
Act  was  applicable.  To  arrive  at  a  conclusion  upon  this  point, 
it  was  first  necessary  to  consider  under  what  description  of 
bond  the  instrument  in  suit  fell.  Was  it  a  single  bond 
(Articles  66,  67)  ;  a  bond  subject  to  a  condition  (Article  68)  ; 
an  instalment  bond  (Ai'ticles  74,  75),  or  a  bond  not  expressly 
provided  for  (Article  80)  ?  Whereas  the  Court,  in  fact,  began 
with  the  assumption  that  the  bond  was  a  single  bond,  and  only 
gave  its  judicial  mind  to  a  consideration  of  the  one  question, 
whether  or  no  a  day  was  specified  for  payment.  And  where- 
as, further,  the  bond  on  the  face  of  it  is  not  a  single  bond, 
but  is  either  a  bond  subject  to  a  condition,  or  not  otherwise 
provided  for. 

Now  I  think  there  is  ample  authority  in  the  published 
rulings  of  this  Court  for  holding  that  the  misrepresentation  of 
a  fact  apparent  upon  the  recoi*d,  or  the  erroneous  assumption 
of  a  fact,  or  the  applicability  of  a  rule,  or  a  failui^e  to  appre- 
ciate tlie  true  points  for  determination  raised  by  a  general 
issue,  such  as  one  of  res  judicata  or  limitation,  are  irregularities 
which  may  be  material,  and  that  the  irregularity  is  material 
when  it  results  in  the  dismissal  of  a  suit  on  a  technical  ground, 
apart  from  the  merits,  which  can  be  shown  to  be  erroneous,  see 
especially  Civil  Judgments  Nos.  105,  Punjab  Record  of  1888, 
and  42,  130,  206,  Punjab  Record  of  1889.  Compare  Civil 
Judgments  Nos.  6,  108,  Punjab  Record  of  1890,  andNos.  60,  65, 
Punjab  Record  of  1891.  By  way  of  further  illustration  I 
might  refer  to  Jvgobundhu  Pattuck  v.  Jadu  Ghote  Alkuthi 
(I.  L.  R.,  15  Calc,  47),  Bhashyam  v.  Jayaram  (I.  L.  R.,  11, 
Mad.,  303),  Manisha  Eradi  v.  Siyali  Kaya,  ibid,  220),  and 
Venhibhai  v.  Lakshman  Venkoba  Khot  (I.  L.  R.,  12  Bom., 
617).  The  last  cited  case  is  especially  in  point.  In  my 
opinion,  the  present  case  falls  within  the  principle  of  the 
decisions  cited,  and  may  be  considered  on  reyision*  But  I  would 
be  careful  again  to  note  that  the  material  irregularity  consistt 
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in  my  opinim,  not  in  any  erroneous  finding  that  the  bond  is  a 
single  bond,  or  that  no  day  for  payment  is  specified,  but  in 
the  omission  to  consider  whether  the  instrument  is  a  single 
bond,  though  the  consideration  of  this  point  was  necessarily 
iuTolved  in  the  issue  of  limitation  raised  in  the  case. 

It  becomes,  therefore,  necessary  to  decide  whether  the 
petitioner  has  established  his  contention  that  the  bond  in 
suit  is  not  a  single  bond,  and  that,  therefore,  neither  Article 
66  nor  Article  67  of  the  second  Schedule  of  the  Limitation 
Act  applies,  and  the  suit  is  therefore  in  time,  either  under 
Article  68  or  Article  80,  and  if  this  is  made  out  to  pass  such 
order  in  the  case  as  seems  fit.  It  appears  to  me  that  Civil 
Judgment  No.  138,  Punjab  Record  of  1890,  is  sufficient 
authority  for  holding  that  the  bond  in  the  present  case  is  not 
a  single  bond.  Without  applying  the  strict  technical  meaning 
which  the  expression  "single  bond"  bears  in  the  English  law,  I 
think  the  clear  intention  of  the  Limitation  Act  is  to  contrast 
a  "single"  or  unconditional  bond  (Articles  66,  67)  with  a  bond, 
**  subject  to  a  condition"  (Article  68).  Whether  the  "condition  " 
contemplated  by  Article  68  is  confined  to  a  condition  of  the 
nature  referred  to  in  the  definition  of  "  bond  "  in  Section  3  of 
the  Limitation  Act,  need  not,  I  think,  be  decided  in  the  present 
case.  All  that  need  be  positively  decided  is  that  a  "  single 
bond  means  a  simple  bond  without  alternative  cdhditions, 
or  penalty  attached,  — an  absolute  engagement  in  writing  for  the 
payment  of  money.  The  bond  in  the  present  snit,  as  was  also 
the  case  in  No.  138,  Punjab  Record  of  1890,  is  something  more 
than  this,  and  is,  therefore,  not  a  "  single  "  bond,  and  for  the 
reasons  stated  in  the  case  just  cited,  the  suit  is  governed 
either  by  Article  68  or  Article  80,  and  under  cither  view  is 
within  time. 

I  would  allow  this  application  and  direct  the  first  Court 
to  dispose  of  the  suit  upon  the  merits. 

The  stamp  on  this  application  to  be  refunded,  and  other 
costs  to  be  costs  in  the  cause. 

Stoodox,  J.-I  concur.  ^^^^  ^^^^ 

Aj^plication  allotced* 
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No.  27. 

BUDHU,— (Plaintiff),— APPELLANT, 
Versus 

HIRA  &  OTHERS,-(DBfENDAXTs),— RESPONDENTS. 

Case  No.  1  of  1892. 

(Roe  &  RiYAz,  JJ). 

8aU  in  ex4euHon  of  decree-^Absence  of  certiJieaU  of  saU'^Buit  hf 
purchaser — Title  against  party  to  the  suit  or  his  representative  in  inter^sL 

The  plaiotiff  saed,  alleging  that  he  was  the  parchoser  of  a  house  al 
an  execatioD  sale  following  decree  against  B.,  defendant  2,  on  accouut 
of  a  debt  dae  from  B.'s  deceased  hosband.  The  defendant  1  was  B.'s  second 
husband,  and  defendant  3  her  son.  The  plaintiff  could  prodnce  no  certi* 
ftcste  of  sale. 

Held  that  the  non-prodoction  of  a  certificate  was  not  fatal  to  the 
plaintiff's  claim. 

When  the  plaintiff  is  suing  to  eject  not  a  third  party,  but  the  very 
person  who  was  a  party  to  the  suit  which  led  to  the  execution  sale,  or 
persons  whose  interests  are  identical  with  such  party,  the  mere  omission 
to  produce  a  certificate  of  sale  is  not  fatal  to  the  success  of  the  suit 
A  party  to  the  suit,  or  his  representative  in  interest,  cannot^  after  the 
sale  has  been  confirmed,  dispute  the  purchaser's  title,  as  the  order 
confirming  the  sale  completes  the  title  as  against  the  parties  to  the  suit 
I.  L.  B.  12  Bom.,  589,  followed. 

CoMt  feferrtid  by  T.  J.  Kennedy  Esquire^  District  Judge,  Kangrat 
under  Section  617,  Civil  Procedure  Code,  by  order  dated  l^h 
January  1892. 

This  was  a  I'eferencc  under  Sectiou  617,  Civil  Procedui-c 
Code,  made  by  the  District  Judge,  Kangra. 

The  point  upon  which  doubt  was  entertained  suflSciently 
appears  from  the  judgment  of  the  Chief  Court,  which  was  , 
deliyered  by 

Sik  Mairek  1892.  Rivaz,  J. — It  would  have  been  better,  we  think,  if,  before 
makiog  this  reference,  the  District  Judge  had  come  to  a  finding 
upon  the  questions  of  fact  involved  in  the  case.  Wo  do  no* 
know,  for  instance,  whether  he  is  satisfied  that  the  property  in 
dispute  really  was  bought  by  the  plaintiff  as  auction  purchaser 
at  a  sale  in  execution  of  a  decree  against  the  defendant  Mus. 
sammat  Bhagan.  Nor  do  we  know  whether  the  District  Judge 
believes  the  plaintiff's  allegations  that  defendants  are  in  fact 
hit  teaaats*  If  they  are,  they  obviously  cannot  dispute  their 
landlord's  title,  merely  because  ho  has  no  certificate  of  sale 
(vide  Section  116,  Evidence  Act). 


BcrsEiirci  Bide.< 
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It  will  be  convenient,  however,  as  the  reference  ha«  been 
made,  to  answer  the  question  referred.  Plaintiff,  as  already 
observed,  alleges  that  he  is  the  purchaser  of  a  house  at  an 
eteeotion  sale  following  a  decree  against  Mussammat  Bhagan, 
defendant  No.  2,  on  account  of  a  debt  due  from  Mussammat 
Bhagan's  deceased  husband,  Devi  Ditta.  Hira,  defendant  No.  1, 
is  Mussammat  Bhagan*8  second  husband,  and  defendant  No.  3 
isberson.  Plaintiff  can  produce  no  certificate  of  sale,  and 
the  qaestion  asked  is  whether  this  alone  is  fatal  to  his  claim. 
The  District  Judge  may,  we  think,  be  guided  by  the  ruling  in 
I.  L.  R.,  12  Bom.,  589,  which  appear  to  be  the  most  recent 
ruling  on  the  point,  and  which  lays  down  that  at  least  when 
the  plaintifE  is  suing  to  eject,  not  a  third  party,  but  the  very 
penon  who  was  a  party  to  the  suit  wbich  led  to  the  execution 
sale,  or  persons  whose  interests  are  identical  with  such  party 
the  mere  omission  to  produce  a  certificate  of  sale  is  not  fatal 
to  the  success  of  the  suit.  A  party  to  the  suit,  or  his 
representative  in  interest,  cannot,  after  the  sale  has  been 
confirmed,  dispute  the  purchaser's  title,  as  the  order  confirm- 
ing the  sale  completes  the  title  as  against  the  parties  to  the 
nit.  The  decision  in  I.  L.*  R.,  4  Bom.,  155,  has  not  been 
accepted  by  the  Bombay  High  Court  in  later  decisions  as  lay- 
ing down  a  rule  of  general  applicability,  and  the  view  taken 
in  I.  L.  R.,  12  Bom.,  589,  is  in  accordance  with  several  rnlings 
of  the  Calcutta  High  Conrt. 

Let  the  papers  be  returned. 

Reference  returned* 


Ko.  28. 

BADBI,—(Plaintipf),— APPELLANT,  ^ 

Versus  >AppiLLAfi  SiDx. 

KUNDAN  AND  OTHERS,— (Defendants),— RESPON-  ) 
DENTS. 
Case  No.  63  of  1891. 
(RiVAZ  &  SXOODOK,  J  J.) 
U9rtgttg§  deed-^Inttrut-^Rights  of  mortgage€"Charge  upon  mortgagtd 

Wbete  tbero  is  a  oleair  ligi^ment  that  a  itiorigagor  will  pay  intereit 
yux  by  year  and  that  he  will  hot  be  entitled  to  rodeeiu  without  paying 
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iho  whole  amouDt  of  tbe  principal  and  iDterest  due  by  him,  such  principal 
and  interest  form  a  charge  upon  the  mortgaged  property  to  which  effect 
must  be  given. 

Punjab  Record,  No.  67  of  1888  and  No.  8  of  1890,  referred  to  and 
explained. 

I.  L.  B.,  19  Calc,  19,  referred  to. 

Further  appeal  from  the  decree  of  F,  C.  Channing  Esquire, 
Divisional  Judge,  Hoshiarpur,  dated  IQth  October  1890. 

Tshwar  Das,  for  respondent. 

The  only  question  for  decision  in  this  case  was  as  to  the 
period  for  which  the  plaintiff,  mortgagee,  was  entitled  to 
interest  as  a  charge  on  the  mortgaged  property.  The  lower 
Appellate  Coart  was  of  opinion  that  there  was  a  conflict 
between  the  decisions  I'eported  as  Punjab  Record,  No,  67  of 
1888  and  No.  8  of  1890. 

The  facts  sufficiently  appear  from  the  jngdments. 

20th  Fehy,  1892.  Stoodon,  J.— On  the  Is t  November  1878,  Hazru  mortgaged 
without  possession  to  Badri  207  ghumaos  2  marlas  of  land  for 
Rs.  700.  He  promised  to  pay  a  lamp  sam  of  Rs.  S9  on  account 
of  yearly  interest,  year  by  year,  and  he  was  debaii'ed  from 
redemption  unless  he  made  payment  of  the  whole  amount 
of  interest  and  principal  due  by  him.  It  was  fui-tlier  agreed 
that  the  mortgagee  would  not  be  entitled  under  any  circum- 
stances to  obtain  possession  of  the  mortgaged  propei*ty  for  a 
period  of  three  years.  After  the  expiration  of  that  period,  if 
the  mortgagor  failed  to  pay  interest  in  any  year,  the  mortgagee 
was  to  be  entitled  in  that  year  io  treat  the  property  as  mort- 
gaged for  the  whole  amount  of  principal  and  interest  due,  and 
to  take  possession  of  it.  After  taking  possession,  he  was  to 
enjoy  the  income  of  the  land  in  lieu  of  interest.  The  mortgagor 
made  default  in  the  payment  of  interest  from  the  very  first.  In 
1890  the  mort  gagee  sued  his  sons,  he  having  died,  for  possession 
of  the  mortgaged  propei*ty,  claiming  to  charge  upon  it  the 
principal  sum  of  Rs.  700  and  Rs.  445  interest  for  a  period 
of  about  eleven  and  a  half  years.  The  District  Judge  found 
that  he  was  entitled  to  interest  for  the  first  four  years  only,  tjw., 
up  to  the  date  upon  which  he  was  entitled  to  take  possession  of 
the  mortgaged  property.  He  relied  principally  upon  a  judg- 
ment of  this  Court  published  cis  Punjab  Becord,  No.  8  of  1890. 

This  decision  was  upheld  by  the  Divisional  Jadge,  who 
noted  that  Punjab  Record  No.  8  of  1890  quoted  with  approval 
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Punjab  Record  No.  57  of  1888,  though  to  his  mind  there  was  a 
conflict  between  the  two  decisions.  He  considered  that  the  word- 
ing of  the  deed  clearly  denoted  that  the  parties  did  not  contem. 
plate  the  land  being  charged  with  more  than  one  year's  interest 
besides  that  which  might  be  due  for  the  first  three  years. 


The  sole  question  in  the  case  is  whether  there  is  a  stipula- 
tion for  payment  of  interest  up  till  the  time  of  the  mortgagee's 
obtaining  possession  of  the  mortgaged  property.  In  Punjab 
Uecord  No.  8  of  1S90  there  was  no  such  stipulation;  but  in  the 
present  ease  there  is  a  clear  agreement  that  the  mortgagor  will 


pay  interest  year  by  year,  and  that  he  will  not  be  entitled  to 
redeem  without  paying  the  whole  amount  of  principal  and 
interest  due  by  him.  The  deed  further  entitles  the  mortgagee 
to  take  possession  of  the  land  at  the  end  of  the  fourth  year  in 
default  of  payment  of  interest ;  but  it  does  not  compel  him  to 
do  so,  nor  does  it  debar  him  from  receiving  interest  for  sub- 
sequent years,  if  he  does  not  take  possession. 

For  the  above  reasons  we  accept  thia  appeal  and  enhance 
the  amount  charged  on  thefproperty  fron^  Rs,  856,  as  declared 
by  the  first  Court,  to  Rs.  1,145.  Plaii?itiff  will  get  his  costs 
throughout  from  defendants.  / 

RiVAZ,  J.— I  concur,  and  m^g^rjKxisli  to  add  that  there  is  22n(l  Feby.  1892. 
no  conflict  between  Funjah^/flecord  No.  8  of  1890  and  Punjab 
Record  No.  57  of  1888f;  so  far  as  these  rulings  relate  to 
the  question  for  decisj^m  in  the  present  case,  as  the  Divisional 
Judge  appears  to  tjnnk.  The  distinction  between  the  two  cases 
is  that  in  the  ^arlier  decision  the  mortgage  deed  contained 
a  provision  sixnilar  to  the  stipulation  in  the  present  deed,  for 
payment  of  Ltiterest  year  by  year  up  to  the  date  of  possession 
being  take^ii  by  the  mortgagee.  In  Punjab  Record  No.  8 
of  1890  tfliere  was  no  agreement  to  pay  interest  after  the 
fixed  da^e  upon  which  the  mortgage  money  was  repayable, 
but  me^ly  an  agreement  to  give  possession  to  the  mortgagee. 
It  wafi|  therefore  held,  in  the  case  last  cited,  that  interest 
claimi^  after  the  due  date  could  not  be  treated  as  a  charge 
iipopthe  property,  but  should  be  regarded  as  compensation 
for  J^each  of  tlie  contract  to  deliver  possession.  The  correct- 
of  this  view  has  been  aflSrmed  by  subsequent  decisions, — 
8^he  case  at  I.  L.  R.,  19  Cal.,  19,  and  the  rulings  therein 


Apptal  allowed. 


116 


CIVIL  JODGMENTS-No.  29. 


[  Bmoid 


No.  29. 

GOKAL  AND  JOWAHIR,— (Plaintipfs),-APPELLANTS, 
ApPEttATi  SiDi.  i  Venus 

BHOLA  AND  0THERS,--(DErKKDANT6),— EESPONDENTS. 

Case  No,  1366  of  1890. 
(Roe  &  Rmz,  JJ). 

Punjab  Laws  Act,  Section  12,  clause  (dJ-^ConsiructionSuitshylMi' 
cwnere  of  patti  eeverally. 

When  saiis  for  pre-emption  have  been  61ed  at  different  timeiby 
persons  eqnally  entitled  to  pre-emption  under  •claufle  (d),  Seotioa  U 
Ponjab  Laws  Act,  but  no  decree  has  been  obtained  by  any  claimant  bete* 
the  later  suit  has  been  instituted,  the  general  rule  applicable  is,  not  tin 
the  plaintiff  who  first  succeeds  in  obtaining  a  decree  will  be  entitled  to 
retain  the  whole  of  the  property,  but  that  in  the  absence  at  least  of  aome 
special  bar,  each  claicvant  will  be  entitled  to  a  decree  for  a  proportionafce 
share  of  the  property  on  payment  of  a  proportionate  share  of  the  purchaie 
money. 

Further  appeal  from  the  decree  of  F,  0.  Ohanning  Esquire, 
eional  Judge,  Hosr^arpur,  dated  16th  October  1890. 

Lai  Chand,  for  appellants. 

This  suit  raised  th^V^uestion  of  the  true  construction  of 
clause  (d),  Section  12,  of  the'i^jab  Laws  Act,  in  claims  for 
pre-emption  in  villages  advanceaSby  the  landowners  of  the 
patti  or  other  sub-division  of  the  villajge,  severally. 

The  material  portions  of  the  section  ai;e  as  follows  :— 
Section  12.    If  the  property  to  be  sdW  or  the  right  to 
redeem  which  is  to  be  foreclosed  is  situate \yithin,  oris* 
share  of,  a  village,  the  right  to  buy  or  redeem  8c|ph  propertj 
belongs,  in  the  absence  of  a  custom  to  the  contrary^ 

(a)  first,  in  the  case  of  joint  undivided  idamoveable 

property,  to  the  co-sharers  ; 
(6)  secondly,  in  the  case  of  villages  held  on  ^ncestral 
shares,  to  co-sharers  in  the  village,  in  Wderof 
their  relationship  to  the  vendor  or  mortgagP'  i 
(f )  thirdly,  if  no  co-sharer  or  relation  of  the  ven^r  or 
mortgagor  claims  to  exercise  such  right,  tc!  ^® 
landowners  of  the  patti  or  other  sub-division  ol*^ 
village  in  which  the  property  is  situate,  jointfJJ 

•  8iHio»U,€lau$$  (<f).— Fourthly,  if  the  landowners  of  the  patti  or  otherV^ 
4iTisianiiuik»no  joint  claim  to  exercise  such  right,  to  such  landholder!  leveralV* 


Digitized  by 


Google 


MiKCH  1892.  ] 


CIVIL  JUDGMBNTS-No.  29. 


11? 


(d)  fourthly,  if  the  landowners  of  the  patti  or  other 

sub-division  make  no  joint  claim  to  exercise  such 
right,  to  such  landholders  severally  ; 

(e)  fifthly,  to  any  landholder  of  the  village. 
****** 

The  judgment  of  the  Chief  Ccrurt  was  delivered  by 

RiVAZ,  J. — The  material  facts  are  that  on  the  15th  Janu-  21si  March  1892. 
aiy  1889  the  three  first  defendants  sold  41  kanals  of  land 
in  Mauza  Premgarh  to  Bhola,  Lobar,  defendant  No.  4,  for 
Rb.  3,500.  On  the  12th  December,  Bhola,  Saini,  defendant  No.  5, 
brought  a  suit  for  pre-emption  of  the  said  land  against  the  ven- 
dors and  purchaser  and  obtained  a  decree  upon  the  defendants* 
confession  on  the  4th  March  1890.    While  the  above  suit  was 
pending,  viz.,  on  the  13th  January  1890,  the  present  suit  for 
pre-emption  of  the  same  land  was  instituted  by  the  present 
plaintiffs  against  the  original  vendors  and  the  two  Bholas.  It 
is  not  now  denied  that  under  oLiuse  {d)  of  Section  12  of  Act 
IV  of  1872,  the  pre-emption  rights  of  the  present  plaintiffs  and 
Bhola,  Saini,  are  equal,  all  throo  being  landowners  in  the 
fotti  or  sub-division  in  which  the  land  is  situated,  while  Bhola, 
Lobar,  tbe  original  vendee,  is  a  stranger  with  no  rights  of  pre- 
emption.   The  attempt  made  by  the  plaintiffs  in  tiie  lower 
Appellate  Court  to  contend  that  their  claim  fell  under  clause 
(c)  of  Section  12  of  the  Act  has  been  very  rightly  abandoned 
in  this  Court,  and  it  may  also  be  here  mentioned  that  at  no 
stage  of  the  case  have  the  defendants  taken  any  objection  to 
the  maintenance  of  the  present  suit  by  the  two  plaintiffs,  who 
are  brothers,  jointly.    The  claim,  as  laid  by  the  present  plain- 
tiffs, was  for  possession  of  the  whole  of  the  land  sold  on  the 
ground  that  the  former  suit  and  decree  iuBhola's  (No.  5)  favour 
was  collnsive  and  merely  coloumble,  or  in  the  alternative  for 
recovery    of   two-thirds  of  the  land,  leaving  one-third  ^vith 
defendant  No.  5.    Both  the  lower  Courts  are  as^^eed  that  no 
suflBcient  grounds  are  made  out  for  decreeing  the  whole  of  the 
land  in    plaintiffs'  favour,  and  this  finding  is  undoubtedly 
correct.    But  the  Courts  have  differed  on  the  question  whether 
plaintiifpH  can  claim  to  purchase  two-thirds  of  the  land  upon 
payment  of  two- thirds  of  the  consideration  money,  and  this  is 
the  matter  with  which  we  have  to  deal  upon  this  further  appeal. 
The  Divisional  Judge  states  the  point  in  dispute  as  follows  : 
"  If  one  landholder  in  a  village  or  jtatti  sues  for  pre-emption 
of  land  sold  and  obtains  a  decree,  can  other  landholders. 
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"  basing  their  claim  like  the  former  on  Act  IV  of  1872,  Section 
12  (d)  or  (e),  demand  a  share  in  the  land,  or  is  the  first 
owner  entitled  to  retain  the  whole  by  virtue  of  his  superior 
diligence  ?      The  Divisional  Judge  has  decided  that  Bhola, 
defendant  N"o.  5,  is  entitled  to  retain  the  whole  bargain  as  he 
has  shown  superior  diligence  to  the  other  landowners,  whose 
original  claims  were  not  superior  to  his,  but  only  equal.    It  will 
be  observed  that  Bhola  did  not  obtain  his  decree  for  pre- 
emption till  after  the  present  suit  had  been  filed,  and  that  his 
superior  diligence  therefore  merely  consisted  in  lodging  his 
claim  a  month  before  the  plaintiffs  instituted  their  suit. 

Several  rulings  of  this  Court  were  cited  both  before  us  and 
in  the  lower  Courts,  as  supporting  either  side's  contentions, 
but  many  of  the  cases  quoted  are  not  strictly  in  point.  Those, 
for  instance,  which  proceed  upon  the  penultimate  clause  of 
Section  12  of  the  Laws  Act,  have  no  special  bearing  in  defen- 
dants* favour,  as  the  election  of  the  vendor  alluded  to  in  that 
clause  is  clearly  one  which  can  only  be  exercised  once  for  all  at 
the  time  of  the  original  sale,  and  not  afterwards  ;  and  though 
it  has  been  ruled  that  a  vendee  may  re-sell  to  a  pre-emptor  in 
recognition  of  his  superior  claims,  which  sale  will  hold  good  as 
against  future  claimants  with  rights  superior  to  that  of  the 
original  vendee,  but  inferior  to  that  of  the  subsequent  pur- 
chaser, there  appears  to  be  no  authority  for  the  position  that  a 
subsequent  sale,  either  privately  arranged,  or  decreed  by  the 
Court,  necessarily  bars  the  rights  of  other  pre-emptors  equally 
entitled  with  the  last  purchaser  or  decree-holder,  especially  in  a 
case  where  the  said  pre-emptors  have  instituted  their  suit  before 
the  earlier  claimant  has  perfected  his  title  by  obtaining  a  decree 
or  otherwise. 

Of  the  cases  most  directly  in  point.  Civil  Judgment  No.  20, 
Punjab  liecord  of  1881,  and  the  decisions  of  the  Allahabad 
High  Court  reported  in  I.  L.  R.,  1  All.,  291 ;  6  All.,  370  ;  and  7 
AIL,  720,  favour  the  view  (which  appears  to  coincide  with 
the  Muhammadan  Law  on  the  subject)  that  where  there  is  a 
plurality  of  persons  equally  entitled  to  pre-emption,  the  right 
of  all  is  equal,  and  the  shares  are  divided  per  capita  and  without 
regard  to  the  extent  of  the  several  properties  of  the  claimants  : 
(see  3  W.  R.,  71,  citing  the*Hidaya,  Book  38,  Chapter  J,  566). 
On  the  other  hand,  the  cases  reported  as  Civil  Judgments  No.  102, 
Punjab  Record  of  1881,  and  No.  83,  Punjab  Record  of  1888,  have 

•  Qra4/y,  2nd  edition,  649. 
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been  relied  upon  as  instances  where  one  of  two  persons  with 
equal  rights  of  pre-emption  has  been  found  entitled  to  retain  the 
whole  property  by  reason  of  his  superior  diligence  in  coming 
into  Court  and  obtaining  a  decree.  The  last  cited  authorities 
are,  bowever,  it  should  be  observed,  cases  of  pre-emption  of 
houses  in  towns  based  upon  Section  11  of  the  Act,  and  in  tbe 
earlier  case  at  least,  which  was  careful  to  distinguish  No.  26 
Punjab  llecord  of  1881,  as  being  a  claim  to  land  in  a  village 
under  Section  12,  very  special  circumstances  existed  for  giving 
the  preference  as  regards  the  whole  of  the  property  to  the 
first  claimant. 

It  seems  to  us  clear  that  the  cases,  taken  collectively,  do  not 
lay  down  any  general  broad  proposition  that  when  one.  of 
several  persons  equally  entitled  to  pre-emption  shows  greater 
diligence  than  the  others  in  prosecuting  his  claim,  he  is  solely 
on  this  ground  entitled  to  retain  the  whole  property  against  all 
subsequent  and  less  diligent  claimants.  And  we  should  regret 
to  have  to  affirm  any  such  general  proposition,  as  its  effect 
would  probably  be  to  raise  all  sorts  of  difficult  questions  as  to 
the  true  meaning  of  superior  diligence,  and  would  also  tend  to 
encourage  an  undesirable  competition  by  rival  claimants  in 
coming  into  Court,  each  striving  to  jostle  his  opponent  in  the 
race  to  file  his  suit  and  establish  his  superior  diligence. 

We  must  therefore  turn  again  to  clause  {d)  of  Section  12  of 
the  Act,  and  decide  upon  the  true  construction  of  that  clause 
how  effect  is  to  be  given  to  the  right  reserved  under  the  circum- 
stances stated  to  the  landholders  severally.  It  has  been  ruled 
by  this  Court  (Civil  Judgment  No.  3,  Punjab  Record  of  1881) 
that  unless  the  landowners  of  the  patti  all  combine  to  make  a 
joint  claim  .under  clause  (c),  two  or  more  of  their  number  cannot 
join  in  a  single  suit  for  pre-emption,  such  suit  being  open  to 
the  objection  that  in  it  different  plaintiffs  have  combined 
distinct  causes  of  action.  If  this  view  be  correct,  it  seems  to 
U.S  all  the  more  necessary  to  protect  the  interests  of  the 
individual  landowners  severally  entitled  under  clause  (d)  by 
refraining,  if  possible,  from  laying  down  any  rule,  which  would 
enable  one  landholder  to  monopolize  all  the  other  landholders' 
rights  merely  by  using  greater  activity  in  launching  his  suit 
for  the  clause  itself  gives  no  indication  that  rights  are  to  be 
won  or  lost  in  this  fashion.  It  seems  to  us,  therefore,  both 
reasonable  and  consistent  with  the  true  scope  of  the  section,  to 
hold  that  when,  as  in  the  present  case,  suits  for  pre-emption 
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have  been  filed  at  different  times  hy  persons  equally  entitled 
to  pre-emption  nnder  clause  (d),  but  no  decree  has  been 
obtained  by  any  claimant  before  the  later  suit  has  been  filed' 
the  geBeral  rule  applicable  will  be,  not  that  the  plaintiff  who 
first  succeeds  in  obtaining  a  decree  will  be  entitled  to  retain  the 
whole  of  the  property,  but  that,  in  the  absence  at  least  of  some 
special  bar,  each  will  bo  entitled  to  a  decree  for  a  proportionate 
share  of  the  property  on  payment  of  a  proportionate  share  of 
the  purchase  money. 

For  the  above  reasons  we  are  of  opinion  that  the  decree  of 
the  first  Court  was  correct,  and,  accepting  this  appeal,  we  decree 
in  plaintiffs'  favour  possession  of  two-thirds  of  the  property  in 
dispute,  provided  that  they  pay  into  Court  within  two  monthb 
of  the  date  of  this  order  two-thirds  of  Rs.  3,500  tr«.^ 
Rs.  2,33^5-4,  or  80  much  of  that  sum  as  has  not  already  been 
deposited  in  Court  :  otherwise  the  suit  to  stand  dismissed 
with  costs.  The  decree  must  be  ex  parte  as  the  respondents 
have  not  appeared. 

We  think  that  each  party  may  fairly  be  ordered  to  pay  his 
own  costs  throughout  the  litigation. 

Appeal  allowed. 


Appbllati  Sm,< 


No.  30. 

ALI  GAUHAR  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Verstis 

JOWAHIR  AND  HIRA  NAND,— (Defendants),- 
RESPONDENTS. 
Case  No.  247  of  1891. 
(RivAz  &  Stogdon,  JJ.) 

Limitation  Act,  1877,  Schedule  IJ,  Articles  10  and  l20^M<>rtgage  by 
conditional  6(ile— Foreclosure  proceedings  and  suit  for  possession— Pre- 
omption. 

The  limitatiou  applicable  to  a  suit  for  pre-emption  of  an  nndivided 
«hard  in  a  joint  holding  which  do«s  nob  adniit  of  physical  ponession  bang 
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taken,  and  in  which  the  purchaser  acquires  his  title  by  foreclosure 
proceedings  under  Regulation  XVIT  of  1806  and  a  subsequent 
suit  for  possession,  is  six  years  under  Article  120,  Schedule  II  of  the 
Limitation  Act,  1877,  Article  10  Iiaviog  no  application  to  such  a  state 
of  facts.  • 

Further  appeal  from   the   decree  of  M.   Macauliffe  Esquire, 
Divisional  Judge,  Sialkot,  dated  '^Ofh  January  1891. 

Sarbadhicary,  for  respondents. 

This  was  a  salt  for  pre-emption.  The  purchaser  acquired 
his  title  to  the  property — which  consisted  of  an  undivided 
share  in  a  joint  holding  not  admitting  of  physical  pos- 
session being  taken — ^by  foreclosure  proceedings  under  Regula- 
tion XVII  of  1806  and  the  usual  sabsequent  suit  for 
possession. 

The  lower  Appellate  Court  applied  Article  10  of  secoud 
Schedule  of  the  Limitation  Act,  1877,  and  dismissed  the  plain- 
tiffs suit.  Upon  further  appeal  the  judgment  of  the  Chief 
Court  holding  Article  10  to  be  inapplicable,  was  delivered  by 

RiVAZ,  J. — The  only  objection  taken  to  the  present  claim  2^th  Feby.  1892. 
was  that  it  is  barred  by  limitation.  The  suit  is  for  pre-emption. 
The  land  in  suit  was  mortgaged  by  defendant  No.  1  to 
defendant  No.  2  in  1873  by  a  deed  of  conditional  sale.  In  1883 
proceedings  for  foreclosure  were  taken  under  the  Regulation, 
and  when  the  year  of  grace  had  elapsed,  viz,,  in  1884,  a  suit  for 
possession  was  brought  by  the  mortgagee,  which  terminated  on 
the  17th  July  1884,  in  a  consent  decree,  under  which  the  sale 
was  not  to  be  considered  absolute  for  the  further  period  of 
four  years,  and  only  then  if  the  mortgage  debt  was  not  paid  ofE 
in  the  interval.  It  is  not  denied  that  the  m  »ney  was  not  paid, 
nor  is  it  urged  that  the  sale  failed  to  become  complete  on  the 
18th  July  1888.    The  suit  was  filed  on  the  16th  August  1890. 

Article  10  of  the  second  Schedule  of  the  Limitation  Act 
clearly  cannot  be  applied  to  the  case.  The  subject  of  the  sale 
being  an  undivided  share  in  a  joint  hhata  does  not  admit  of 
physical  possession,  and  there  is  no  registered  sale-deed  which 
can  afford  a  starting  point  for  limitation.  Article  120  must 
therefore  bo  applied,  as  held  by  the  first  Court,  and  the  suit 
being  brought  within  six  years  of  the  18th  July  1888  is  within 
time. 
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We  accept  the  appeal  and  decree  possession  of  the  land  in 
suit  in  plaintiffs'  favour,  provided  that  they  deposit  Re.  98-8-9 
(or  any  portion  of  that  sum  which  is  not  already  in  Court) 
within  two  months  of  the  date  of  this  order ;  otherwise  the  suit 
to  stand  dismissed  with  costs. 

Plaintiffs  must  get  their  costs  in  all  the  Courts. 


Appeal  alUnoed. 


iPRiL  1892.  ] 


CIVIL  JUDGMENTS— No.  31. 


123 


Full  Bench. 
No.  31. 

BUDHB  KHAN  &  OTHEEtS,— (Plaintipps),— 
APPELLANTS, 
VertuM 

MAKHE  KHAN,— (Defendant),— RESPONDENT. 
Case  No.  4  of  1890. 
(Roe,  Frizelle  &  Rivaz,  JJ.) 

Limitation  Act,  1877,  Schedule  //,  Article  141— Sut«  ly  Hindu  or 
Muhammadan  entitUd  to  the  possession  of  immoveahle  property  on  death  of 
a  female. 

A.  K,  on  14th  April  1877,  executed  and  registered  a  deed  of  gift  of 
his  immoveable  property  to  his  sister's  son,  possession  being  given. 

A.  K.  died  in  1882. 

A.K.  left  a  widow  him  surviving,  who  died  in  1888  without  having, 
apparently,  ever  obtained  possession  of  her  husband's  property. 

In  May  1890  the  collaterals  of  A.  K.  sued  for  possession  of  his  im- 
moveable  property. 

Held,  by  the  Full  Bench,  that  the  suit  was  within  limitation,  being 
governed  by  Article  141,  Schedule  II,  Limitation  Act,  1877. 

Whatever  may  be  the  exact  scope  of  this  Article,  it  is  clearly  appli- 
cable  to  the  case  of  a  plaintiff  claiming  a  childless  owner's  estate  on  the 
death  of  his  widow  in  spite  of  an  alienation  made  by  the  male  owner,  at 
least  where  twehe  years  have  not  elapsed  between  the  said  alienation  and 
the  owner's  death  or  that  of  his  widow.  ^ 

[Cf.  Punjab  Becord;'Soa.  10  and  116  of  1890.]  \ 
Further  appeal  from  the  decree  of  F,  C.  Ghanning  Esquir9y  Dtvi- 
sional  Judge,  Uoshiarpur,  dated  I8th  October- 1890. 

Oertel,  for  appellants. 

P.  C.  Chatter jee;  for  respondent. 

This  was  a  reference  to  a  Full  Bench,  under  Section  11, 
Punjab  Courts  Act,  1884,  for  a  decision  as  to  the  scope  and 
construction  of  Article  141,  Schedule  IT,  Limitation  Act,  1877, 
which  is  as  follows  : — 


141.  Like  suit  by  a  Hindu 
or  Muhammadan  entitled  to 
the  possession  of  immoveable 
property  on  the  death  of  a 
Hindu  or  Muhammadan 
female. 


When  the  female 
dies. 


Appillati  Sios. 
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The  facts  suflBcientlj  appear  from  the  order  of  reference, 
which  was  as  follows  : — 

2nd  April  1892.  RiVAZ,  J.  (Bextox,  J.,  concurring). — We  think  it  desirable, 
without  any  expression  of  our  own  opinion  upon  the  point 
involved,  to  refer  for  the  opinion  of  a  Full  Bench  the  question 
whether  the  present  suit  is  barred  bj  the  law  of  Limitation. 

The  only  facts  which  need  be  stated  are  that  the  suit  is 
one  by  the  collateral  relations  of  one  Aya  Khan  for  possession  of 
ancestral  imn^oveable  property  which  Aya  Khan  gifted  to  one 
Shahbaz  Khan  (who  is  represented  by  the  present  defendant) 
on  the  14th  April  1877.  Aya  Khan  is  said  to  have  died  eight 
years  before  suit,  or  about  1882.  He  left  a  widow  who  died 
about  one-and-half  years  before  suit.  The  suit  was  filed  in 
May  1890,  that  is  more  than  twelve  years  after  the  date  of  the 
gift,  but  within  twelve  years  of  the  date  of  the  deaths  of  both 
Aya  Khan  and  his  widow. 

The  case  is  similar  to  that  reported  as  No.  10  Pwijah 
Tfecord  for  1890,  but  there  is  this  distinction  that  the  childless 
proprietor  in  the  present  case  left  a  widow  him  surviving,  which 
was  not  the  fact  in  the  above  cited  case.  The  Full  Bench 
deci.sion,  No.  116,  Puvj'ad  Iiecord,  1890,  is  not  strictly  in  point,  as 
it  left  open  the  particular  question  which  arises  in  the  present 
case. 

An  analogous  point  to  that  which  we  are  now  referring  is 
pending  before  a  Full  Bench  owing  to  the  difference  of  opinion 
of  the  learned  Judges  in  No.  008  of  1890.  This  case  should  be 
disposed  of  along  with  No.  608. 

The  opinion  of  the  Full  Bench  was  delivered  as  follows  by 
9th  April  1892.         Rivaz,  J.— The  question  refeiTcd  for  the  opinion  of  the  Fnll 
Bench  is  whether  the  plaintiff's  suit  is  barred  l)y  the  law  of 
Limitation. 

The  suit  is  by  the  collateral  heirs  of  one  Aya  Khan,  deceas- 
ed, for  possession  of  his  immoveable  property.  Aya  Khan,  on 
the  14th  April  1877,  made  a  gift  of  the  said  property  by  regis- 
tered deed  to  his  sister's  son,  Shahbaz  Khan,  the  father  of  the 
present  defendant.  We  see  no  reason  to  doubt  that  this  gift 
w-as  accompanied,  or  almost  immediately  followed,  by  the  actual 
possession  of  the  donee,  and  this  was  apparently  the  view  of 
the  lower  Courts,  though  they  have  recorded  no  distinct  finding 
upon  the  point.  Aya  Khan  may  be  taken  to  have  died  some- 
time in  1882,  as  alleged  by  the  plaintiffs.    Defendant's  allega- 
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tion,  that  Ay  a  Khan  died  almost  immediately  after  executing 
the  deed  of  gift,  is  not  borne  out  by  the  record,  but  even  if  the 
fact  is  as  defendants  assert,  it  will  not  assist  their  case  upon 
the  issue  of  limitation,  as  will  presently  appear.  Aya  Khan 
left  a  widow  sui'viving  him,  who  is  stated  by  the  plaintiffs  to 
have  died  sometime  in  1888,  and  this  allegation  has  not  been 
questioned  by  the  defendant.  Probably  the  widow  never  held 
possession  ot  her  husband's  property,  as  it  would  appear  that 
the  donee,  Shahbaz  Khan,  was  in  possession  till  his  death  in 
or  about  1887,  and  was  then  succeeded  by  his  son,  the  present 
defendant.    The  suit  was  filed  in  May  1890. 

The  plaintiffs  contend  that,  on  the  above  facts,  the  suit  is 
governed  as  regards  limitation  by  Article  141  of  the  Second 
Schedule  of  the  Limitation  Act,  and  is,  therefore,  within  time, 
and  in  our  opinion  this  contention  must  prevail. 

Whatever  may  be  the  exact  scope  of  the  above  Article,  as 
to  which  there  is  some  conflict  among  the  published  authorities, 
we  think  that  it  is  clearly  applicable  to  the  case  of  a  plaintiff 
claiming  a  childless  owner's  estate  on  the  death  of  his  widow, 
in  spite  of  an  alienation  made  by  the  male  owner,  at  least 
where  twelve  years  have  not  elapsed  between  the  said  aliena- 
tion and  the  owner's  death,  or  that  of  his  widow.  For  in  such 
case  the  plaintiff  is,  if  his  allegation  as  to  the  invalidity  of  the 
alienation  is  correct,  a  person  entitled  to  possession  on  the 
death  of  the  widow.  Whether  the  Article  applies  to  a  case 
in  which  it  can  be  shown  that  the  alienee  has  had  possession 
for  twelve  years,  either  before  the  death  of  the  male  owner  or 
the  death  of  his  Avidow,  is  a  question  which  we  need  not  discuFS 
at  present,  as  it  does  not  arise  out  of  the  present  reference. 
We  are  of  opinion  that  the  mere  fact  of  the  widow  not  having 
entered  into  possession  of  her  husband's  property,  but  having 
acquiesced  in  her  husband's  act  of  alienation,  does  not  of  itself 
exclude  the  application  of  the  Article,  at  any  rate  where,  as  in 
the  case  before  us,  the  alienee  has  not  held  possession  for  a 
period  of  twelve  years  when  the  death  of  the  widow  occurs.  The 
reversionary  heir  is  not  the  less  entitled  to  possession  upon  the 
widow's  death  because  the  widow  has  chosen  to  waive  her  own 
claim  to  possession.  What  may  be  the  effect  upon  the  rever- 
sioner's rights  of  her  not  making  a  claim  until  the  period 
within  which  she  could  do  so  by  law  has  elapsed  is  (as  be« 
fore  stated)  a  question  which  need  not  now  be  decided. 
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Our  reply  to  the  reference  is  that,  for  the  reasons  above 
stated,  the  snit  is  within  limitation. 

The  case  will  be  returned  to  the  Division  Bench  for  dis- 
posal of  the  appeal. 

No.  32. 

MUSSAMMATS  BANO  BEGAM  AND  JAPRI  BEGAM,- 
\  (Defendants),— APPELLANTS, 

/  Versus 

SATAD  AHMAD  ALT,— (Plaintiff),-RESPONDENT. 

Case  No.  154  of  1889. 

(RivAZ  &  Stogdon,  JJ.) 

Cuslom^Alienation—Oifls  to  daughters  in  presence  of  near  male 
collaterals^ Sayads  f^unnis)  of  Unchagaon  of  Balahgarh  taJisilj  Delhi 
District, 

In  a  8ait  the  parties  to  which  were  Sayads  (SaDnis)  of  the  Tillage  of 
Uuohagaon  in  the  Balabgarh  tahsil  of  the  Delhi  District,  found  that  tlie 
defendants  (two  daaghters),  upon  whom  the  harden  of  proof  lay,  had 
failed  to  establish  that  by  castom  (it  bcint?  admitted  that  the  daughters 
hsA  no  right  by  inheritance)  a  gift  of  ancestral  land  made  in  their  faroar 
by  their  father,  a  sonless  proprietor,  in  the  pi*e8enGe  of  male  coUaterals 
descended  from  the  grandfather  of  the  donor,  without  their  oonsent, 
was  valid. 

Further  appeal  from  the  decree  of  J.  A.  Anderson  Esquire,  Divisional 
Judge,  Delhi,  dated  I6th  November  1888. 
Fazl  Din,  for  appellants. 
Oertel,  for  respondent. 

The  parties  to  this  suit  were  Sayads  (Sunnis)  of  Unchain 
in  the  Balabgarh  tahsil,  Delhi  District,  and  the  only  question 
for  decision  was  as  to  the  validity,  by  custom,  of  a  gift  of  an- 
cestral land  by  a  sonless  proprietor  to  his  two  daughters  (the 
defendants)  in  presence  of  male  collaterals  descended  from  the 
grandfather  of  the  donor,  without  their  consent. 

At  the  first  hearing  of  the  appeal,  the  Court  (Plowden  and 
Benton,  J  J.)  directed  a  remand  for  an  inquiry  into  the  question 
of  custom  by  the  following  interlocutory  order — 
15th  May  1890  Plowden,  J.  (Benton,  J.,  concurring). — The  principal 

question  in  this  case  is  the  validity  of  a  gift  of  ancestral  land 
made  by  a  sonless  proprietor  to  his  two  daughters  in  presence  of 
male  collaterals  descended  from  the  grandfather  of  the  donor, 
without  their  consent. 
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Both  lower  Courts  have  held  the  gift  invalid.  The  Dis- 
trict Judge  considered  that  by  the  ruling  incase  No.  107  of 
Punjab  Record^  1887,  the  burden  of  proof  lay  on  the  donees 
against  the  reversioners.  But  that  case  did  not  profess  to  lay 
down  any  rule  as  to  gifts  by  sonless  proprietors  to  daughters. 

The  parties  are  Sayads  of  Unchagaon,  in  the  Delhi  District, 
and  it  is  not  disputed  that  the  decision  turns  upon  custom 
and  not  upon  the  Muhammadan  law.  Neither  Court  has  seen 
the  Wajib-ul-arz  prepared  at  the  first  settlement,  which  to  some 
extent  countenances  the  power  of  a  sonless  proprietor  to  make 
a  gift  to  his  daughter.  Without  deciding  how  far  this  affects 
the  burden  of  proof,  we  think  it  is  desirable  that  there  should 
be  an  investigation  into  the  custom  simultaneously  with  the 
inquiry  directed  in  a  similar  case  from  the  same  village  (Civil 
Appeal  No.  142  of  1889),  which  has  been  heard  and  remanded 
to-day  to  the  Court  of  the  District  Judge. 

The  case  is  remanded  to  the  District  Judge  oE  Delhi  for 
the  purpose  of  causing  an  inquiry  to  bo  held  into  the  issue 
laid  down  in  Civil  Appeal  No.  14!2  of  1889,*  in  the  manner  there 
directed  in  presence  of  the  parties  to  both  suits.  The  return 
to  be  made  direct  to  this-  Court. 

*  Case  No.  142  of  1889. 

(Plowden  &  Benton,  JJ.) 

Furthef  appeal  from  the  order  of  J.  A.  Anderson  Esquire,  Divisional 
Judge,  Delhi,  dated  24<7i  Noveinher  1888. 

MUSSAMMAT  MUPtAD-UN-NISA,— (Plaintiff),-APPELLANT, 

Versus 

SHER  ALl  AND  OTHERS— (Defendants),— RESPONDENT  . 
Lakshmi  Narain,  for  appellant. 
Oertel,  for  respondents. 

The  main  question  in  this  appeal  is  whether  a  gift  of  ancestral  land     i^tf^  1890. 
made  by  the  sonless  Azam  Ali  to  his  four  daughters  is  or  is  not  valid,  being 
made  without  the  consent  of  male  collaterals,  descended  from  tlie  great- 
grandfather of  the  donor. 

The  parties  are  Sayads  of  Unchagaon  in  the  Balabgarli  tahsil  of 
the  Delhi  District.  The  village  tenure  is  incomplete  hhayachara^  The 
Coorts  have  agpreed  that  the  gift  is  not  valid,  but  the  reasons  given, 
especially  by  the  first  Court,  are  not  of  much  weight,  being  in  part 
due  to  the  meagreuess  of  the  evidence. 

In  neither  Court  was  reference  made  to  the  Waj ib-ul'arz  of  this 
village  prepared  at  the  first  settlement.  In  para.  10  of  that  document, 
treating  of  intikal  hakiyat,  it  is  stated  that  among  others  a  daaght^r 
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Upon  a  return  being  made  to  the  above  order  of  remand, 
tbe  judgment  of  the  Court  was  delivered  as  follows  by 
16^^  Feby.  1892.         Rivaz,  J. — A  return  has  now  been  received  to  this  Court's 
order  of  tbe  15th  May  1890,  and  has  been  considered. 

Tbe  result  tends  to  show  that  iu  Uncbagaon  (where  the 
parties  reside)  and  in  the  neighbouring  town  of  Faridabad  no 
evidence  is  forthcoming  which  can  be  held  to  establish  any 
custom  favouring  gifts  by  sonless  Sayad  proprietoi's  to  daugh- 
icvs.  It  is  admitted  that  no  such  gift  has  ever  been  attempted 
in  Uncbagaon,  and  further  that,  among  the  Sayads  of  this 
village,  the  daughter  has  no  right  by  inheritance.  In  Mohina, 
on  the  other  baud,  and  possibly  also  in  tho  Sayad  villages  iu 
the  Gurgaon  District,  instances  of  gifts  to  daughters  ai*c  forth- 

rcceives  no  share  in  any  way,  but  bbo  can  receive  one  if  the  pro- 
prietor dnriag  bis  lifetime  makes  a  gift  to  ber,  or  executes  in  writing 
(hila  karjai  ya  dastatcez  Icarjai  to  milmkta  hai). 

A  RiwaJ'i-am  prepared  at  tbe  second  settlement  in  1878  throws  no 
direct  light  upon  tbe  question.  Tbe  only  positive  evidence  of  sncb  a 
gift  is  by  bearsay  of  an  old  gift,  and  of  a  recent  gift  by  one  Abid  Ali, 
which  is  being  contested.  No  in&tauce  is  mentioned  in  tbe  WaJ il-xil'art 
in  support  of  tbe  entrj'  above  quoted. 

It  appears,  however,  that  tbero  are  four  other  villages  of  Sayads 
iu  tbe  Delhi  District,  and  it  is  desirable  to  investigate  tbe  question  of 
CQBtom  involved  in  this  case,  and  in  the  case  relating  to  tlie  gift  by 
Abid  Ali,  where  a  similar  question  arises. 

Before  deciding  this  appeal,  we  think  it  desirable  that  an  inquiry 
shouldbo  made  into  the  following  issue — 

By  local  custom  of  tbe  Sayad  tribe,  is  a  gift  of  ancestral  land  by 
a  Bonieas  proprietor  to  a  daughter  in  tbe  presence  of  male  collaterals 
deFcended  from  the  grandfather  or  great-grandfather  of  tbe  donor  valid 
or  invalid  when  made  without  their  consent  ? 

Wc  put  the  issue  in  this  form  to  cover  the  facts  of  tbe  cognate 
case  (No.  154  of  1889),  and  as  we  think  one  inquiry  sboold  bo  sufficient 
for  both  cases,  we  remand  the  case  to  the  Court  of  the  District  Judge  of 
Delhi.  Evidence  can  be  taken  on  tbe  spot  by  a  Commissioner  in  the  four 
Sayad  villages  of  the  district,  viz.y  Faridabad  and  Mohina  in  the  Delhi 
tahsil  and  Rasulpur  and  Sultanpur  in  the  Palwal  tahsil,  in  tho  presence 
of  all  parties  concerned  in  both  suits,  and  a  single  retnrn  be  made  direct 
to  this  Court  with  the  opinion  of  tbe  District  Judge  on  tho  evidence. 
It  will  be  noted  that,  by  the  form  of  tbe  issue,  the  question  of  tbe  burden 
of  proof  is  left  open. 

[  Note. — This  appeal  was  eventually  dismibeed  for  default  on  the 
2dtb  June  1891.] 
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coming,  baf  ,  as  .pointed  onfc  by  Mr.  Clifford,  the  Sayads  of  these 
villages  are  Shias,  and,  moreover,  appear  to  recognize  some 
right  of  succession  among  daughters,  whereas  the  contrary  rale 
(as  jast  stated)  prevails  among  the  Sayads  of  TJnchagaon, 
who  are,  moreover,  Sunnis. 

Neither  the  Wajib-nUarz  of  Manza  Unchagaon,  nor  the 
Hiicoj-i-am  of  the  Delhi  District  affords  much  assistance  in 
deciding  the  present  issue,  but  wo  would  note  that  we  can 
find  no  provision  in  favour  of  the  validity  of  a  gift  to  daughters 
such  as  that  alluded  to  in  the  remand  order.  Paragraph  10 
of  the  Wajih-ul-arz  appears  to  have  been  misread  at  the  pre- 
vious hearing,  the  words  "  lepalak  wa  pichlag  yane  kadher 
audijar  "  having  been  read  as  if  the  last  word  was  "  aur  dukh- 
tar^'^  though  the  first  version  appears  the  correct  one. 

In  our  opinion,  the  onus  lay  in  the  present  case  upon  the 
defendants  to  prove  a  customary  power  of  alienation  in  their 
favour,  and  this  tliey  have  failed  to  discharge. 

The  appeal  must  be  dismissed,  but  Avithont  costs,  as  re- 
spondent has  not  appeared  and  submitted  to  the  previous  inter- 
locutory order  of  this  Court  a^  to  the  costs  of  the  adjournment 
granted  on  the  *2oth  June  1891. 

Appeal  diswisssd. 

No.  33. 

A  MAR  SINGH  AND  SUNDAR  DAS,— (Plaintiffs),— 

APPELLANTS,  ) 

Versus 

AZTZ-UD-DIN  AND  OTHERS,— (Dffcnpants),— 
RESPONDENTS. 

Case  No.  139  of  1891. 
(Bkxton  &  RivAz,  JJ.) 

Joint   Hindu  family — Mifakshara^Lialil it]/ of  ancestral  jiroperfy  in 
execution  of  decree  agaiimt  father  alone. 

The  authorities  goreriiing  the  question  as  to  how  far  in  a  joint  Hiodn 
family  governed  hy  the  law  of  the  Mitakshara,  consisting  of  a  father  and 
sons,  the  ancestral  property  is  liable  in  execution  of  decrees  obt.'iined 
against  the  father  alone,  collected  and  discussed. 

Further  appeal  from  the  decree  of  Colonel  C.  U,   T.  Man/hall, 
Dirifknal  Judge,  Lahore,  dated  2nd  January  1891. 
P.  C.  Chatt<?rjee,  for  appellants. 
K.  P.  Roy,  for  respondents. 
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The  sole  question  in  this  appeal  was  as  to  how  far,  in  a 
joint  Hindu  family  governed  by  the  Mitakshara,  the  ancestral 
property  is  liable  in  execution  of  decrees  obtained  against  the 
father  alone,  his  sons  not  being  parties. 

The  facts  and  argaments  sufficiently  appear  from  the 
judgment  of  the  Chief  Court  which  was  delivered  by 

ISth  April  1892.       Rivaz,  J. — The  facts  which  have  to  be  stated  to  explain 
this  case  are  few  and  simple.    The  plaintiffs  are  the  sons 
of  the  third  defendant,  Bhai  Sawaya  Singh,  and  these  persons 
form  a  joint  Hindu  family,  governed,  in  respect  to  the  queEtions 
which  arise  for  decision  in  the  present  case,  by  the  law  of  the 
Mitakshara,  there    being  admittedly  no  rule  of  customary 
law  applicable.    In  July  1883,  Bhai  Sawaya  Singh,  plaintiflPs' 
father,  agreed  to  stand  security  for  one  Pandit  Ishri  Pershad 
(defendant  No.  2)  for  a  sum  of  Rs.  12,000  borrowed  by  the 
latter  from  Aziz-ud-din  (the  first  defendant  in  the  present 
case).    By  a  deed  executed  on  the  1 9th  July  1883,  Pandit 
Ishri  Pershad  hypothecated  certain  immoveable  property  of 
his  own  as  security  for  his    debt,  and   Sawaya  Singh,  as 
surety,  also  hypothecated  certain  ancestral  house  property. 
In  1888  Aziz-ud-din  sued  for  and  obtained  a  simple  money 
decree  against  both  principal  (defendant  No.  2)  and  surety 
(defendant  No.  3)  for  interest  due  under  the  agreement  o  f 
the  19th  July  1883.    In  execution,  the  decree-holder  attached 
certain  house  property  belonging  to  Sawaya  Singh  and  his 
sons,  which  it  appears  is  ancestral  property  other  than  that 
mentioned  in  the  deed  of  1883.    The  sons  of  Sawaya  Singh 
(the  present  plaintiffs)  objected  to  their  interest  in  the  said 
property  being  brought  to  sale,  but  their  objection  was  over- 
ruled, and  they  have  therefore  instituted  the  present  suit  to 
set  aside  the  attachment  of  the  houses  upon  the  ground  that 
they  are  not  bound  by  defendant  No.  3's  unlawful  action  in 
becoming  surety  for  the  payment  of  defendant  No.  2's  debt  to 
defendant  No.  1 . 

Plaintiffs'  suit  has  been  dismissed  by  the  Courts  below, 
and  they  are,  therefore,  the  appellants  in  this  Court* 

The  question  as  to  how  far  in  a  joint  Hindn  family 
governed  by  the  law  of  the  ^litakshara,  consisting  of  a  father 
and  sons,  the  ancestral  property  is  liable  in  execution  of  decrees 
obtained  against  the  father  alone,  has  been  discussed  in  a  series 
of  rulings  by  the  Judicial  Committee  of  the  Privy  Council,  by 
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the  High  Courts  and  by  this  Court.  The  latest  pablished 
decision  of  their  Lordships  of  the  Privy  Council  is  Mahabir 
Pershad  v.  Mohe$war  Nath  Sahai  (I.  L.  R.,  17  Calc,  584),  and 
the  earlier  rulings  of  that  tribunal  will  be  found  collected  in 
the  report  of  that  case. 

The  grounds  upon  which  the  plaintiffs  claim  to  escape 
liability  in  the  present  case  are :  (I)  that  they  are  not  bound  by 
their  father's  undertaking  to  become  surety,  because  the 
agreement  is  of  an  illegal  character,  or  at  least  of  a  character 
which  gives  rise  to  no  obligation  on  the  part  of  the  sons  to 
discharge  their  father's  liablity  ;  (2)  because  the  agreement  of 
suretyship  was  not  entered  into  on  account  of  an  antecedent 
debt ;  (3)  because  the  pious  obligation  on  the  part  of  the  sons 
of  a  Hindu  father  to  pay  their  father's  debts  does  not  arise 
till  after  the  father's  death  ;  (4)  because  the  decree  obtained 
in  the  present  case  is  a  simple  money  decree  and  only  purports 
to  be  against  the  father. 

The  contention  that  the  sons  are  not  compellable  to  pay 
snms  for  which  their  father  was  a  surety  appears  to  be  unten- 
able, the  matter  being  concluded  by  authority, — vide  Mayne^s 
Hindu  LaWy  Section  279  (page  305, 4th  edition),  Not«  (*)  ;  Civil 
Judgment  No.  60,  Punjab  Record  of  1886,  and  Sitaramayya  v. 
Venkatramanna  (I.  L.  R.,  11  Mad.,  373). 

As  to  the  argument  that  the  sons  cannot  be  held  liable  for 
an  undertaking  not  arising  out  of  an  antecedent  debt,  in 
absence  of  proof  that  the  money  was  required  for  the  legal 
necessities  of  the  family,  in  which  connection  Civil  Judgment 
No.  152,  Punjab  Record^  1888,  is  relied  upon,  it  is  sufficient  to 
point  out  that  the  contention  breaks  down  with  reference  to 
the  particular  facts  of  this  case  and  the  true  question  for 
decision.  It  may  be  conceded  that  the  original  contract  of 
suretyship  entered  into  by  the  third  defendant  was  analogous 
to  the  case  of  an  alienation  for  a  present  advance,  rather  than 
in  consideration  of  an  antecedent  debt.  But  what  we  now  have 
to  deal  with  is  the  decree  snbsequently  obtained  against  the 
father  under  his  contract  of  guarantee,  and  the  question  is 
whether  the  whole  of  the  ancestral  pi-operty  is  liable  to 
attachment  and  sale  in  execution  of  that  decree.  The  decree 
was  in  my  opinion  undoubtedly  obtained  for  an  antecedent 
debt,  and  any  sale  which  followed  in  execution  would  be  of 
the  nature  of  an  involuntary  alienation  for  a  debt  of  that 
character.  The  above  view  renders  it  unnecessary  to  consider 
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^Ajl  ^k-p-*-  whether  the  broad  distinction  drawn  in  Civil  Judgment  No.  152, 

ly  <SjC         '^^P«n/a6  Record  of  1888,  between  alienations  in  consideration  of 
6»kjU.  '^^rJtV*  present  loan  and  those  for  the  payment  of  antecedent  debtt, 
^Aj^"^^*  '       J  can  be  sopported  in  view  of  the  more  recent  expositions  of  the 
tv^  I  Judicial  Committee. 

ffLyy<i^  '       The  next  contention,  viz.,  that  the  pions  obligation  to  pay 

,^»^  x^^*^-  .  .^'%)e  father's  debts  cannot  arise  till  after  his  death,  does  not 
Ifj^         f.'  J^u^Qppear  to  me  to  be  one  from  which  the  plaintiffs  in  the  present 
^Jy^»^        t  derive  any  benefit. 

o-t^    *  *  ^/  Q       The  liability  to  pay  the  father's  debts  no  doubt  arises  from 
.      ^  V^-j^'^'^  fche  moral  and  religious  obligation  to  rescue  him  from  the 
^  ^^^C^        penalties  arising  from  the  non-payment  of  his  debts  (Afayne, 
^  Section  279),  but,  as  pointed  out  in  Section  285,  this  piinciple 

has  now  received  a  considerable  extension  by  its  application  to 
cases  where  the  father  has  mortgaged  or  sold  the  family 
property  to  liquidate  his  private  debts,  or  where  it  has  been 
sold  in  execution  of  decrees  against  him  for  such  debts. 
"  Where,"  continues  Mr.  Mayne,  "  such  transactions  affect  a 
"  larger  share  of  the  property  than  his  own  interest  in  it,  the 
"  result  evidently  is  that  the  sons  are  compelled  indirectly  to 
**  discharge  daring  the  father's  life  an  obligation  which, 
**  in  strictness,  only  attaches  upon  them  at  his  death."  In 
Oirdharee  Lall  v.  Kantoo  LaU  (14  B.  L.  R.,  187)  their  Lord- 
ships pprtinently  observe  (at  page  196)  :  "  It  would  be  a  pious 
"  duty,  on  the  part  of  the  son  to  pay  his  father's  debts,  and  it 
"  being  the  pious  duty  of  the  son  to  pay  his  father's  debts,  the 
"  ancestral  property,  in  which  the  son  as  the  son  of  his  father 
**  acquires  an  interest  by  birth,  is  liable  to  the  father's  debts." 

Lastly,  it  remains  to  consider  how  far  the  fact  of  the 
decree  obtained  against  the  father  being  a  mere  personal 
money  decree  can  be  held  to  affect  the  question  of  the  sons 
liibility.  In  Nanomi  Bahuasin  v.  Modhun  Mohun  (I.  L.  R.,  13 
Calc,  21),  where  the  Privy  Council  discuss  and  explain  the 
admitted  want  of  harmony  on  all  points  among  the  earlier 
decisions'  both  in  India  and  by  the  Committee,  it  is  stated  that 
there  is  iio  conflict  of  authority  as  to  the  general  principle  that 
sons  cannot  set  up  their  rights,  which  are  to  take  present  vested 
interests  on  their  birth,  jointly  with  their  father,  in  ancestral 
estate,  against  their  father's  alienation  for  an  antecedent  debt, 
or  against  his  creditor's  remedies  for  his  debt,  if  such  debt  has 
not  been  contracted  for  an  immoral  purpose.  But  it  was 
further  pointed  out  that  in  cases  where  a  doubt  arises  upon  the 
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proceedings  and  in  regard  to  the  intention  of  the  parties  as  to 
what  has  in  realitj  been  bargained  for  and  sold, — whether  it  is 
the  interest  of  the  father  alone  or  the  entire  joint  estate, — this 
is  a  question  which  the  sons,  not  being  parties  to  the  execution 
proceedings,  or  to  the  sale,  can  insist  upon  having  tried  out  in  a 
suit  of  their  own,  as  well  as  the  question  as  to  the  nature  of 
the  debt, — the  latter  right,  however,  availing  them  nothing  unless 
it  can  be  shown  that  the  debt  was  not  such  as  to  justify  a  sale 
of  the  joint   estate.    In  l^anomi  Bahuatins  case  the  decree 
obtained  was  a  money  decree  and  against  the  father  alone,  but 
it  was,  nevertheless,  held  that  the  entire  family  estate  passed  by 
the  sale  in  execution  and  that  the  sons'  claim  for  exemption  of 
their  shares  failed.    It  is  not  necessary  for  the  purposes  of  the 
present  case  to  consider  further  the  decisions  (of   which  Deen 
Byal  V.  Jagdeep  Narain,  I.  L.  R.,  3  Calc,  198,  and  Hardi 
Narain^s  case,  I.  L.  R.,  10  Calc,  626,  are  instances)  based  upon 
the  special  fact  that  the  decree-holder  chose  for  reasons  of  his 
own  to  sell  only  the  right,  title,  and  interest  of  the  father,  the 
finding  being  that  under  such  circumstances  the  father's  share 
was  all  that  he  had  acquired ;  for  in  the  present  case  it  is  clear, 
not  only  that  the  plaintiffs'  father  when  entering  into  his 
contract  of  guarantee  purported  to  hypothecate  certain  ancestral 
property  in  its  entirety,  but  also  that  the  judgment-creditor 
has  attached  and  is  attempting  to  sell  the  whole  property,  and 
not  merely  his  judgment-debtor's  right,  title,  and  interest 
therein.    The  present  case  appears,  therefore,  clearly  to  fall 
within  the  general  rule  as  enunciated  by  the  Judicial  Com- 
mittee and  not  within  the  exception.    The  case  in  its  facts 
and  general  features  strongly  resembles  that  reported  as  Civil 
Judgment  No.  87,  Punjab  Becord  of  1887,  (see  also  No.  93, 
Punjab  Becord  of  1888,)  and  a  reference  to  the  former  of  the 
two  decisions  would  appear  to  me  to  afford  a  suflScient  answer 
to  the  suggestion  made  on  the  appellants'  behalf  that  the  fact 
of  no  sale  in  execution  having  yet  taken  place  in  the  case 
before  us  materially  distinguishes  it  from  many  of  the  Privy 
Council  rulings  relied  upon  by  the  respondents'  pleader. 

1  should,  in  fact,  have  felt  little  difficulty  in  deciding  the 
present  appeal  by  oven'uling  all  the  appellants'  contentions 
were  it  not  for  the  decision  of  a  Division  Bench  of  the  Allahabad 
High  Court  in  Ram  Dayal  v.  Durga  Singh  (I.  L.  R.,  12  All., 
209),  which  was  strongly  insisted  upon  by  the  appellants' 
pleader.  It  must  be  admitted  that  the  facts  of  the  case  relied 
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npon  are  very  similar  to  those  of  the  present  case.    The  father 
of  a  joint  Hinda  family  was  the  obligor  of  a  single  bond,  which 
the  obligees  had  pnt  in  snit,  having  thns  obtained  a  simple 
money  decree  against  the  father  alone.    In  execntion,  ancestral 
property  was  attached,  and  the  sons  of  the  obligor  sned  to 
release  their  share  from  attachment.    Mr.  Justice  Straight  in 
delivering  jndgment  referred  to  his  mling  in  Bent  Madho  v. 
Basdeo  Patak  (I.  L.  R.,  12  All.,  99),  and  cited  the  recent 
decision  of  the  Privy  Council  in  MinaJcshi  Nayudu  v.  Immudi 
Kanaka  (1.  L.  R.,  12  Mad.,  142).    The  Court  premised  that  if, 
in  the  case  under  consideration,  a  sale  of  the  whole  property  had 
taken  place,  the  plaintiffs'  suit  would  fail  upon  the  authority 
of  the  last  cited  ruling,  unless  he  could  show  either  that  the 
interest  of  the  father  alone  was  sold,  or  that  the  debt  upon  which 
the  decree  was  founded  was  immoral  or  illegal.    The  Court  then 
proceeded  to  find  that  the  decree  being  a  purely  personal  one  for 
a  debt  incurred  by  the  father  personally,  the  plaintiffs  could 
impeach  the  attachment  upon  the  ground  that  it  affected  inter- 
ests which  the  decree  could  not  touch,  and  which,  therefore, 
could  nob  be  attached  under  it,  and  were  entitled  to  have  their 
interests  exempted  from  the  threatened  sale.    I  confess  that 
the  conclusion  arrived  at  appears  to  me  consistent  neither  with 
the  judgment  in  Beni  Maiiht/s  case,  nor  with  the  decision  in 
Minakahi  Nnyudu's  case.    In  Beni  Jlfarfi<2V.  Basdeo  Patak,  Mr. 
Justice  Straight,  after  an  examination  of  alNy^e  rulings  of  the 
Judicial  Committee  published  since  the  decisio^i^^ 
V.  Maharoj  Singh,  1.  L.  R.,  8  All.,  205,  observed  :  *^be  ootcome 
"  of  the  whole  of  this  body  of  decisions  appears  to  cf®  *^^®» 
•*  where  a  Hindu  son  is  coming  into  Court  to  assaiiL  * 
**  mortgage  made  by  his  father,  or  a  decree  passed  ag!l^°^^ 
**  father,  or  a  sale  held  or  threatened  in  execution  of  such  d^''^® 
"  whether  it  be  upon  a  mortgage  security  or  in  respect  of  a  s^P^® 
"  money  debt — where  there  is  nothing  to  show  any  limit^* 
**  of  the  extent  of  interest  sold  or  threatened  with  sale,  or  cha- 
**  in  a  security,  or  dealt  with  by  a  decree,  it  rests  upon  him,  i 
•*  seeks  to  escape  from  having  his  interests  affected  by  the  sale 
•*  establish  that  the  debt  he  desires  to  be  exempted  from  pa 
**  icg  was  of  such  a  character  that  he  as  the  son  of  a  Hind 
**  would  not  be  under  a  pious  obligation  to  discharge  it,  or  tha 
•*  his  interests  in  the  property  were  not  covered  by  the  xnort^ 
gage  or  touched  by  the  decree  or  affected  by  the  sale  certi- 
**  ficate."    The  above  appears  to  me  to  correctly  summarise 
the  rulings  examined,  but  I  fail  to  understand  how  it  supports 
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the  later  decision.  The  decision  in  Minakshi  Nayudu*$  case  is 
admittedly  against  the  Allahabad  rnling  now  being  considered' 
onless  the  element  in  the  latter  case  of  the  sale  being  merely 
threatened  and  not  carried  ont  is  material.  I  fail  myself  to 
see  how  any  real  distinction  can  be  based  npon  this  circnmstance, 
and  the  passage  quoted  from  Bent  Madho's  case  appears  to 
negative  any  such  distinction.  I  think,  then,  that  we  cannot 
accept  the  ruling  in  Ram  Vayal  v.  Durga  Singh  as  warranting 
the  decision  of  the  present  appeal  in  plaintiffs'  favour. 

I  would  dismiss  the  appeal  and  would  allow  defendant 
No.  1  his  costs  throughout,  as  I  can  see  no  sufficient  reason 
why  plaintiffs,  who  have  been  unsuccessful  in  all  three  Courts' 
should  not  incur  the  usual  liability  for  such  want  of  success. 

This  order  as  to  costs  disposes  of  the  defendant  Aziz<ud- 
din's  cross  objection. 

Benton,  J. — I  concur.  The  decree  will  be  as  proposed  by  18th  April  1892 
my  learned  colleague. 

Appeal  dismissed. 


Full  Bench. 

No.  34. 

MEGHA  &  JASSA,-(Plaintifps),— APPELLANTS, 

y^^^'  [ArriLLiTi  Bnu 

8HADI  &  OTHERS,— (DBrBNDANTs),— RESPONDENTS.  J 

Case  No.  879  of  1890. 
(Roe,  Frizelle  &  Rivaz,  JJ.) 

Criminal  Procedure  Code,  1882,  Sectiona  133  and  137— P«bi«J  plaee-^ 
Bight  tosvLe  for  declaration  of  rights  in  Civil  Court, 

Notwithstanding  the  worda  in  Section  133,  Criminal  Procedure  Code 
1882 :  '*  Ko  order  doly  made  by  a  Magistrate  nnder  this  section  shall  be 
called  in  question  in  any  Civil  Goort,  "  it  is  open  to  a  person  who  claims  to 
be  the  sole  proprietor  of  land,  with  reference  to  which  a  Magistrate 
has  made  a  conditional  order  undrt"  the  said  section  treating  it  as  a 
"  pnblio  place, "  which  conditional  order  has,  in  doe  course  of  law, 
been  made  absolote  under  Section  137  of  the  Code,  to  sue  the  opposite 
ptrty  in  the  Civil  Court  for  a  declaration  of  his  rights  in  such  land. 

Pu7»Jo6  Record,  Ko.  94  of  1889,  overruled. 
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Furih^f  a'ppedL  from  the  decree  of  fi.  L.  Harris  Esquire^  JKvisvmal 
Judge,  Delhi,  daUd  2l8t  March  1890. 

This  was  a  reference  to  a  Full  Bench  to  consider  the  true 
meaning  of  the  words  in  Section  133,  Criminal  Procedure  Code, 
1882 :  No  order  dulj  made  bj  a  Magistrate  under  this  section 
"  shall  be  called  in  question  in  any  Civil  Court.'* 

The  lower  Court  decided  the  case  adversely  to  the  plain- 
tiffs, holding  that  a  suit  could  not  be  maintained — with 
reference  to  the  ruling  of  the  Chief  Court  reported  as  Punjab 
Record  No.  94  of  1889.  The  order  of  reference  was  as  follows 

23rd  Deor.  1891.  Roe,  J.— The  plaint  sets  forth  that  the  plaintiffs  are 

owners  and  have  long  been  in  possession  of  a  piece  of  land  out- 
side the  village,  and  enclosed  it  with  a  hedge ;  that  certain  of 
the  villagers  have  questioned  their  title,  and  attempted  to 
interfere  with  their  possession,  and  have  caused  the  Magistrate 
to  interfere  and  wrongly  issue  an  order  under  Section  133, 
Criminal  Procedure  Code,  for  the  removal  of  the  hedge,  on  the 
ground  that  it  is  an  obstruction  of  a  public  place ;  the  plaintiffs 
therefore  sue  to  establish  their  title  and  possession  and  to 
have  the  Magistrate's  order  set  aside. 

The  Divisional  Judge  has  held  that,  following  Pur^'ab 
Record  No.  94  of  1889,  the  suit  will  not  lie.  It  is  admitted 
that  it  will  not  lie  as  regards  so  much  of  the  relief  asked  for  as 
refers  to  setting  aside  the  order  of  the  Magistrate  ;  but  we  are 
asked  to  strike  this  out  as  mere  surplusage,  and  to  treat  the 
suit  either  with  or  without  a  formal  amendment  of  the  plaint 
as  one  for  a  declaration  of  plaintiffs'  sole  proprietary  title  to 
the  land  in  dispute.  And  in  this  form  itns  contended  the  suit 
will  lie.  ,1  do  not  think  it  would,  if  Punfab  Record  No.  94  of 
1889  is  a  correct  exposition  of  the  law.  But  that  decision  was 
expressly  based  on  a  Calcutta  case,  which  has  since  been  over- 
ruled by  the  Full  Bench  of  that  Court  (see  I.  L.R.,  15  Calc,  460), 
and  I  think  that  its  correctness  is  open  to  much  doubt.  Sec- 
tion 133,  Criminal  Procedure  Code,  empowers  the  Magistrate  to 
pass  various  orders,  provisionally  directing  persons  to  do 
or  abstain  from  doing  certain  acts.  And  it  provides  that  no 
orders  so  passed  shall  be  called  in  question  in  any  Civil  Court. 
No  doubt  it  is  necessary  for  the  Magistrate  before  passing  an 
order  under  Section  133  to  arrive  at  certain  findings  of  fact, 
such  as,  as  in  the  present  case,  whether  a  piece  of  ground  is  a 
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pnblio  place  or  not.  But  wbat  the  proviso  says  is,  not  that  no 
finding  on  which  the  Magistrate  has,  or  shonld  have^  based  his 
order  shall  be  directly  or  indirectly  called  in  question  in  a 
Civil  Gonrt ;  it  merely  says  that  the  order  itself  shall  not  be  bo 
questioned.  My  present  opinion  is  that  a  person  claiming  to  be 
owner  of  land,  with  regard  to  which  a  Magistrate  has  issued 
an  order  under  Section  133,  Criminal  Procedure  Code,  presum- 
ably on  the  ground  that  it  is  a  public  place,  may  sue  in  the 
Civil  Court  for  a  declaration  of  his  title,  not  against  the  Magis- 
trate, but  against  the  persons  questioning  his  title.  If  he  suc- 
ceeds in  obtaining  his  order,  he  may  apply  to  the  Criminal 
Courts  to  set  aside  or  abstain  from  enforcing  the  Magistrate's 
order  on  the  groand  that  it  has  now  been  shown  to  be  based  on 
an  erroneous  view  of  the  facts,  and  the  Criminal  Courts  may 
grant  or  refuse  the  application.  But  what  use  the  plaintiff 
may  make  of  a  decree  of  the  Civil  Courts,  or  what  further 
action  may  be  taken  by  the  Criminal  Courts,  are  matters  with 
which  the  Criminal  Courts  have  no  concern. 

The  question  involved  is  one  of  considerable  importance, 
and  "we  therefore  refer  it  to  a  Full  Bench  in  the  following 
form  : — Can  a  person  claiming  to  be  sole  proprietor  of  land, 
with  reference  to  which  a  Magistrate  has  issued  an  order  under 
Section  133,  Criminal  Procedure  Code,  treating  it  as  a  "  public 
place  "  sue  in  the  Civil  Courts  for  a  declaration  of  his  sole 
title  to  that  land  P 

Frizklle,  J. — I  agree  to  the  reference  to  a  Full  Bench.  23r<l  Deer.  1891. 
The  opinion  of  the  Court  was  delivered  as  follows  :  — 

RiVAz,  J. — The  <fliestion  referred  to  the  Full  Bench  is  in  29th  Jany.  1892. 
thft  following  terms  : — 

"  Can  a  person  claiming  to  be  sole  proprietor  of  land,  with 
"  reference  to  which  a  Magistrate  has  issued  an  order  under 
"  Section  133,  Criminal  Procedure  Code,  treating  it  as  a  *  public 
**  place,'  sue  in  the  Civil  Courts  for  a  declaration  of  his  sole 
"  title  to  that  land  "  ? 

'As  a  fact,  the  conditional  order  passed  by  the  Magistrate 
in  the  present  case  under  Section  133,  Criminal  Procedure 
Code,  was  in  due  course  made  absolute  under  Section  137  of 
the  same  Code,  so  that  I  think  we  must  take  the  substantial 
question  referred  to  be,  whether  under  the  above  oircum- 
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stances  the  present  snit  will  lie,  viewed  as  one  by  the  plaintiffs 
for  a  declaration  of  their  rights  in  the  laud,  to  which  the 
Magistrate's  proceedings  referred,  so  much  of  the  prayer  of 
the  plaint  as  directly  calls  in  question  any  order  of  the  Magis- 
trate being  struck  out  as  mere  surplusage. 

Chapter  X  (Sections  133 — 143)  of  the  Criminal  Procedure 
Code  of  1882,  dealing  with  the  removal  of  obstructions  and  nui- 
sances, corresponds  substantially  in  its  main  provisions  with 
Chapter  XX  of  the  Criminal  Procedure  Code  of  1861  and 
Chapter  XXXIX  of  the  Code  of  1872.    Cinder  each  Code,  where 
the  Magistrate  having  jurisdiction  considers  that  steps  should 
be  taken  for  the  removal  of  an  obstruction  or  a  nuisance  from  a 
public  place,  the  first  step  to  be  taken  is  a  conditional  order  to 
the    person  causing  the   obstruction  or  nuisance,  directing 
him  cither  to  remove  the  nuisance  or  obstruction,  or  to 
show  cause  against  the  order.    Such  person  may,  on  receipt 
of  service  of  the  order,  either  obey  it,  appear  and  show 
cause  against  the  order,  or  apply  for  a  jury  to  try  the 
question  whether  the  order  is  reasonable  and  proper.  Finalljt 
acting  under  the  procedure    prescribed   for  each  particn- 
lar  case,  the  Magistrate  will  either  allow  the  proceedings  to 
drop,  or  make  the  conditional  order  absolute.    The  Codes  of 
1861  and  1872  provided  in  practically  identical  language  that 
no  suit  would  lie  in  respect  of  anything  necessarily  or  reason- 
ably done  to  give  effect  to  the  final  order  in  the  proceeding, 
where  the  defendant  refuses  or  neglects  to  obey  the  same. 
Similarly,  the  Code  of  1882  (Section  140)  enacts  that  no  suit 
shall  lie  in  respect  of  anything  done  in  good  faith  in  carrying 
out  the  order  after  it  has  been  made  absolute.    But  as  to  the 
conditional  order  under  Section  133,  there  is  an  express  provi- 
sion, not  to  be  found  in  either  of  the  earlier  Codes,  that "  no  order 
duly  made  by  a  Magistrate  under  this  section  shall  be  called  in 
question  in  any  Civil  Court."    I  think  a  review  of  the  most 
important  rulings  under  the  earlier  Codes  will  show  that  the 
object  of  this  new  provision  is  to  prevent  any  recourse  to  the 
Civil  Courts  while  the  proceedings  before  the  Magistrate  are 
still  pending.    Whether  the  same  provision,  or  any  other  pro- 
vision of  Chapter  X,  forbids  a  suit,  like  the  present,  brought 
after  the  termination  of  the  pi'oceedings  to  prove  that  the 
property  dealt  with  by  the  Magistrate  is  private,  and  not  pub- 
lic, property,  is  a  question  which  will  be  also  considered  in 
due  course  in  the  light  of  the  same  authorities.   But  I  think 
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the  point  to* be  emphasised  at  the  outset  is  that  the  direct 
prohibition  against  questioning  the  Magistrate's  order  iu 
a  Civil  Couiii  refers  to  the  order  under  Section  133  only, 
the  same  prohibition  not  being  repeated  in  either  of  tho 
section s  under  which  that  order  can  be  made  final  and 
absolute. 

In  TJjdLamayi  Dasi  v.  Chandra  Kumar  Neogi  (4B.  I/.  B.,; 
F.  B.,  24),  the  question  about  which  tho  previous  rulings  of  the 
Calcutta  High  Court  were  conflicting,  was  settled  bj  it  Fall 
Bench,  that  no  suit  would  lie  in  the  Civil  Court  to  set  Aside  an 
order  dulj  made  bj  a  Magistrate  under  Section  808  of  tiie 
Criminal  Procedure  Code  of  1861  (whick  corresponds  with  Se^ 
tion  133  of  the  present  Code),  or  to  i^stnun  him  from  carrying 
such  order  into  effect.  The  reasons  underlying  this  decision  «ro 
thas  expressed  by  Peacock,  0.  J. :  "These  summary  powers  am 
given  to  the  Magistrate  for  the  purpose  of  enabling  ham* 
speedily  to  remove  nuisances.  If,  when  a  Magistratte  having  .\ 
entered  into  the  question  has  determined  that  a  nuisance  does 
^'  exist,  he  is  to  bo  restrained  by  a  Court  of  civil  judioataife  from 
carrying  his  order  into  execntion,  it  might  be  two  or  threa 
years  before  the  nuisance  could  be  removed,  by  which  time 
all  the  injnry  may  have  been  actually  sustained.  While  the 
"  suit  is  going  on,  persons  may  be  poisoned  by  the  malaria 
"  arising  from  the  nuisance,  or  the  conflagration  may  take 
"  place,  or  lives  may  be  lost  by  the  falling  of  a  ruinous  wall  on 
"  passengers,  or  their  cattle  may  be  drowned  in  a  tank  or  well 
**  which  has  not  been  properly  fenced  to  prevent  danger/'  In 
Lalji  Ukheda  v.  Jotoba  Dowlas  (8  Bom.,  H.  C.  R.,  App. 
Civil  Jurisdiction,  94,)  however,  the  Bombay  High  Court  held 
that  though  the  concluding  clause  of  Section  311  of  Act  XXV 
of  1861  prevented  the  Civil  Court  from  entertaining  a  suit  to 
restrain  a  Magistrate  from  carrying  out  an  order  made  under 
Section  308,  or  a  suit  for  damage  against  the  Magistl«te  or 
any  other  person  in  carrying  out  such  order  in  the  manner 
provided  by  law,  it  did  not  bar  the  person  against  whom  such 
an  order  has  been  carried  into  ^ect  from  instituting  a  suit  to  ^ 
prove  that  land  declared  by  the  Magistrate  to  be  public  is  bis  ' 
private  property.  And  this  view  has  been  adopted  by  the 
same  Court  in  later  rulings  under  the  Code  of  1872  :  vide 
NiUcarUhapa  Malkapa  v.  The  Magutratein  charge  of  the  Shplapur 
Taluka  (I.  L.  B.,  6  Bom.,  670),  and  Balwrom^  (JhaUr^ltedai  m. 
The  Mdgiitrate  in  charge  of  Taluha  Igaipuri  (ibidt  672)^  In  MuHgt 
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Bam  Sahoo  v.  Mohi  Lall  Boy  (I.  L.  R.,  6  Calc,  291),  a  Bivision 
Bench  of   the  Calcutta  High  Court  decided  that  though  a 
Civil  Court  is  not  competent  to  set  aside  the  order  of  a  Magis- 
trate made  under  Section  621  of  the  Criminal  Procedure  Code 
of  1872  (Section  133  of  the  present  Code),  such  Court  can, 
irrespective  of  such  order,  try  the  question,  whether  the  land 
which  formed  the  suhject  of  such  order  is  private  property,  and 
not  a  thoroughfare  or  puhlic  place,  as  between  the  parties  to 
such  suit,  and  those  who  claim  under  them.    It  does  not  appear 
from  the  report  of  the  above  case  that  the  Magistrate's  con- 
ditional order  had  been  made  absolute,  though  it  does  appear 
that  the  person  against  whom  the  order  was  directed  had 
applied  for  and  obtained  a  jury,  who  found  the  order  reasonable 
and  proper,  whereupon  the  order  was  obeyed  (vide  page  301  of 
the  report).    Sach  obedience,  under  the  Code  of  1872,  rendered 
any  specific  direction  declaring  the  order  under  Section  521  to 
have  become  absolute,  unnecessary.    The  question  decided  in 
the  last  cited  case  is,  therefore,  substantially  the  question 
referred  to  us  in  the  present  case.   In  both  cases  the  con- 
ditional order  had  been  carried  into  elEect.   The  reasoning  of 
Field,  J.,  in  Mutty  Bam  Sahoo  v.  Mohi  Lall  Boy  (uhi  $uper) 
seems  to  me  very  cogent  and  convincing,—"  The  contention 
"  that  because  a  Magistrate  has  made  an  order  for  the  removal 
"  of  an  obstruction  or  nuisance  from  a  certain  place,  and  for 
"  the  purpose  of  such  order  has  found  or  declared  such  place 
"to  be  a  thoroughfare  or  public  place,  therefore  those  persons 
"  who  appeared  before  the  Magistrate  in  those  proceedings  arc 
"  for  ever  concluded  from  saying  that  such  place  is  not  a 
"thoroughfare  or  public  place,  but  private  ground,  appears  to 
*'  me  untenable.    The  Codo  of  Criminal  Procedure  does  not 
"require  the  Magistrate  to  take  evidence*  or  to  proceed  accord- 
<*ding  to  judicial  forms  before  declaring   a  place  to  be  a 
thoroughfare  or  public  place.    No  appeal  is  allowed  from  the 
"Magistrate's  finding.    It  is  very  right  that  a  Magistrate 
"  should  have  a  summary  power  of  removing  an  obstruction 
"  or  nuisance  from  what  appears  to  him  to  be  a  thoroughfare 
"  or  public  place ;  but  it  would  be  very  unreasonable,  and  serious 
"consequences  would  ensue,  if  a  Magistrate  could,  in  such 
"  summary  fashion,  without  evidence,  or  the  form  of  judicial 


•  It  should,  however,  be  noted  that  the  Code  of  1882  (Section  187) 
does  require  the  Magistrate  to  take  evidence  if  the  defendant  appears  to 
show  oanie  against  the  order. 
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"  proceedings,  make  an  order  declaring  valuable  land  to  be  a 
"  thoronghfare  or  public  place,  wbicli  would  have  the  effect  of 
"  a  judgment  inter  partes  between  all  persons  who  appeared 
"  before  him.  Looking  at  the  whole  scope  of  the  Code  of 
"  Criminal  Procedure,  I  am  unable  to  gather  that  such  was  the 
**  intention  of  the  legislature." 

The  above  decision  was  disapproved  of  by  another  Division 
Bench  in  Khoda  Bakhsh  Mundul  v.  Monglai  Mundul  (I.  L.  R.,  14 
Calc,  60),  a  decision  under  the  present  Code,  which  last  case  was 
cited  and  followed  by  this  Court  in  Civil  Judgment  No.  94,  Punjab 
Record  of  1889.  It  is  not  clear  from  the  report  of  Khoda  Baksh 
MunduVs  case  whether  the  order  under  Section  333  of  the  Code 
had  or  had  not  been  carried  into  effect.  But  I  should  gather 
from  a  remark  made  at  page  63  of  the  Judgment,  that  the 
order,  which  was  to  remove  an  erection,  had  been  obeyed.  As 
pointed  out  in  the  order  of  reference  in  the  present  case,  Khoda 
Bahhah  Mundul  v.  Monglai  Mundul,  has  been  overruled  by  a 
Fall  Bench  :  vide  Ghuni  Loll  v.  Bam  Kithen  Sahu  (I.  L.  R.,  15 
Calc,  460).  In  this  case  the  order  under  Section  133,  Criminal 
Procedure  Code,  which  was  for  the  removal  of  a  thatched 
house  on  land  found  to  be  public,  had  been  made  absolute 
under  Section  137  before  the  suit  for  a  declaration  of  plaintiff's 
right  to  the  land  was  instituted.  It  was  held  that  the  suit  was 
maintainable  under  Section  42  of  the  Specific  Belief  Act,  the 
order  <>f  the  Criminal  Court  under  Section  337,  notwithstanding. 
All  the  authorities  are  collected  and  considered  in  the  above 
case  by  Wilson,  J.,  who  delivered  the  opinion  of  the  Full 
Court.  The  result  as  regards  the  point  with  which  we  are 
specially  concerned  is  summarised  as  follows : — 

"  The  question  remains  whether  the  proceedings  that  have 
"  taken  place  before  the  Magistrate  are  a  bar  to  this  suit ;  in 
"other  words,  whether  an  ord^r  absolute  by  a  Magistrate  for 
"  the  removal  of  an  obstruction  from  a  place  held  by  him  to  be 
**  a  highway  is  final  and  conclusive  upon  the  question  of  high- 
"  way  or  no  highway.  The  decision  of  a  Magistrate  in  a 
"  summary  proceeding  is  not,  I  think,  ordinarily  final  aiid  con- 
"  elusive  on  a  question  of  title,  and  does  not  exclude  the  juris- 
"  diction  of  the  Civil  Courts  to  inquire  into  the  matter,  nnless 
"  the  intention  of  the  Legislature  that  it  shall  have  such  effect 
"  is  shown.  In  the  present  case,  no  such  intention  is  expressly 
declared,  and  such  indications  of  intention  as  are  to  be  found 
"seem  to  mo  to  point  in  the  other  direction.    It  is  expressly 


CIVIL  JUDGMBNTS-No.  34. 


C  Ekoobd 


aaid  tbafca  preliminary  order  under  Section  133  is  not  to  be 
"  called  in  question  by  a  Civil  Court,  and  tbat  no  suit  aball  lie 

(whioh  means,  I  apprehend,  no  suit  for  damages)  for  anything 
"doneiu  good  faith  under  Section  140  or  Section  142.  But 
"  nothing  is  said  as  to  the  order  absolute  which,  if  anything 
"  does  so,  affects  the  title."  With  the  above  view  I  would  ex- 
press  my  respectful  acqaiescence.  In  my  opinion  the  Legislature 
has  now  made  its  intention  sufficiently  clear  that  though  the 
action  of  the  Magistrate  cannot  be  hampered  in  the  maimer 
suggested  by  Sir  Barnes  Peacock  by  any  suit  in  the  Civil 
Court  which  substantially  calls  in  question  the  order  under 
Section  133,  Criminal  Procedure  Code,  there  is  no  pro- 
,  hibition  against  a  suit  in  the  Civil  Court  to  try  any  question 
of  title  about  which  the  parties  who  appeared  before  the 
Magistrate  are  at  issue  after  that  order  has  been  obeyed,  or 
enforced,  or  has  otherwise  ceased  to  be  in  active  operation. 

I  would  reply  to  the  reference  that  the  order  under  Section 
i38.  Criminal  Procedure  Code,  having  become  absolute  under 
^  -  Section  137,  and  being  therefore  no  longer  liable  to  be  called 
ia^qaestion,  there  is  no  bar  to  the  maintenance  of  the  present 
suit  for^  declaratory  decree  in  the  Civil  Court. 

2d<&  /any.  1892.  Koi,  J. — I  concur  in  the  answer  proposed  and  in  the  reasons 
given  for  it.  I  still  think  that  there  may  be  some  doubt  whether 
a  suit  for  a  declaratory  decree  is  a  suit  which  calls  in  question 
thexirderof  a  Magistrate  under  Section  133,  Criminal  Procedure 
Code,  but  the  authorities  quoted  by  my  learned  colleague  at 
least  afford  good  ground  for  holding  that  it  is.  But  it  seems 
(|uite  clear  that  when,  as  in  the  present  case,  the  order  under 
Section  133  has  been  followed  by  action,  or  an  order  rendering 
it  absolute  or  superseding  it,  there  is  no  bar  to  a  suit  for  a 
declaratory  decree  on  the  question  of  title. 

29i&  Jany,  1892.       Fbizblle,  J.— I  also  am  of  opinion  that  the  suit  lies. 

I  The  appeal  was  finally  disposed  of  by  a  Division  Bench  as 
follows : — 

a9l&  Amy.  1892.  J-  (Prizelle,  J.,  concurring).— The  answer  of  the  Fnll 

Bench  shows  that  the  snit,  as  one  for  a  declaratory  decree,  is 
■cognisable  by  the  Civil  Courts.  The  case  is  therefore  remanded 
to  4;he  lower  Court  under  Section  562,  Civil  Procednre  Code, 
^  for  decision  on  the  merits.  Law  stamp  to  be  refunded.  Other 
.cmtfto  bo  costs  in  the  case. 

Appeal  allowed :  cause  remanded. 
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No.  35. 

TAJU  AND  KALU,— {PtAiNTiFFB),-.APPELLANTS, 


BABU  AND  OTHERS,-(Defi!ndants),— RESPONDENTS. 


Cuiiom-^Alienatioh'-'Childless proprietor — Qujars  of  Boshiarpur  tahiU 
— J9ur<l0ii  of  proof. 

Found,  in  a  salt  the  parfciea  to  which  were  Gajars  of  the  Hofthiarpur 
tahsil,  that  no  oastom  was  eatablished  jastifyiog  an  alienation  by  a  child- 
lets  proprietor  to  two  nephews  in  the  preeenoe  of  other  Bephewa^— the 
onus  beiag  upon  the  alienees  to  establish  the  oastom. 

Per  AiYAz,  J.^In  cases  raising  important  issoes  of  custom,  it  is  dasir* 
able  that  Ooorts  of  first  insianoe  should)  before  deciding  as  to  the  bofden 
of  proof,  call  for  endence  from  both  sides  and  defer  adjnsting  the  question 
of  onus  until  all  possible  information  has  been  obtained  from  either  party. 

Fwijah  Record,  No.  107  of.  1887  and  No.  59  of  1889, 
referred  to. 

Further  appeal  from  th»  decree  of  R.  W.  Trafford  .Sf^iuVf, 
Divisional  Judge,  Boshiarpur,  dated  2lst  October  1889. 

K.  P.  Roy,  for  appellants. 
Madan  Gopal,  for  respondents. 

The  parties  to  this  suit  were  Qn  jars  of  the  Hoshiarpar  tahsi  1 . 
A  childless  proprietor  made. a  gift — ^nnder  cover  of  a  sal^r-in 
fiivonr  of  two  of  his  nephews,  in  the  presence  of  other  nephews. 

The  sole  qaestion  for  decision  was  as  to  the  validity  of  the 
alienation,  and  the  ancillary  point  as  to  the  party  npon  whom 
the  hnrden  of  proof  fell.  The  facts  sufficiently  appear  from 
the  judgment  of  the  Chief  Court  which  was  delivered  by 

BivAZ,  J.r-The  parties  are  Gujars  of  the  Hoshiarpur  t^sil 
and  are  related  as  shown  below  : — 


Versus 


Case  No.  129  of  1890. 
(Rnriz  <fe  Stogdon,  JJ.) 


Shadu. 


Gehla 


8ukha 
(vendor) 
(d.s.p.) 


Boda 


Kala 


(p.) 


Nanak 


f 

Bam 


~1 
Umra 


f- 
Taju 


{d.) 


8  others 
.  (prpfprma 
defendants) 
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;  Sukha  during  bis  lifetime  executed  two  sale-deeds  of  his 
ancestral  land  in  favour  of  Bam  and  Umra,  defendants,  and 
now  that  Sukha  is  dead,  two  of  his  other  nephews  sue  to  con- 
test  the  validity  of  the  alienation.  The  case  has  passed 
through  several  Courts  and  phases,  and  the  burden  of  proof 
has  been  tossed  backwards  and  forwards  between  the  parties 
by  the  various  officers  who  have  dealt  with  the  case.  I  think 
myself  that  it  would  be  well  in  cases  raising  important  issues 
of  customi  if  Courts  of  first  instance,  before  deciding  as  to 
the  burden  of  proof,  called  for  evidence  from  both  parties,  and 
deferred  adjusting  the  onus  until  all  possible  information  as  to 
the  custom  had  been  obtained  from  either  party.  The  present 
case  has  been  three  times  remanded,  principally  owing  to  a 
difference  of  opinion  as  to  the  imposition  of  the  onus  among  the 
Courts  who  have  heard  the  case  on  appeal. 

As  to  the  question  of  necessity,  we  entirely  agree  with  the 
concurrent  findings  of  the  lower  Courts,  that  no  necessity  for 
the  alienations,  which  are,  in  form,  sales,  or  any  part  of  them, 
has  been  established,  and  we  are  disposed  to  regard  the  transac- 
tion as  a  gift  under  colour  of  a  sale. 

As  to  any  definite  proof  of  custom,  the  Wajib-uUarz  is 
altogether  opposed  to  any  customary  power  of  alienation  by  a 
childless  proprietor,  save  for  necessity.  Otherwise,  the  evi- 
dence  on  either  side  is  meagre,  and  neither  party  has  succeeded 
in  proving  affirmatively  either  the  validity  or  invalidity  of  an 
alienation  to  two  nephews  in  the  presence  of  other  nephews. 

But  it  was  urged  for  the  alienees  (respondents)  that  as 
they  were  not  strangers,  but  were  heirs  equally  entitled  to 
succeed  as  such  with  the  plaintiffs  (objectors),  the  burden  of 
proving  the  invalidity  of  the  alienation  by  custom  lay  upon  the 
plaintiffs,  and  Civil  Judgment  No.  59,  Punjab  Record  of  1889, 
and  other  cases  were  cited,  which  were  said  to  be  in  support 
of  this  view.  Now  I  take  it,  that  we  must  still  (in  consider- 
ing questions  of  this  kind)  start  with  the  Fall  Bench  ruling, 
No.  107,  Punjab  Record  of  1887,  as  affording  the  general 
rule  in  the  matter,  and  I  understand  the  principle  of  that 
ruling  to  be  that  in  all  cases  of  alienation  by  childless  proprie- 
tors there  is  a  prima /acie  presumption  against  the  power  of 
alienation.  Sometimes  this  presumption  is  very  strong,  as  in 
the  case  where  the  alienee  is  a  stranger,  and  the  village  of  the 
alienor  is  of  an  exclusive  and  conservative  type-  Where  the 
alienation  is  to  a  relation,  one  of  several  heirs  equally  entitled 
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by  right  of  inheritance,  the  presnmption  is  considerably  weaker, 
and  may  often  be,  and  has  been  frequently  held  to  be,  rebutted 
by  proof  that  the  favoured  heir  has  lived  with  and  taken  care 
of,  and,  in  fact,  maintained  the' childless  uncle  or  other  childless 
relation,  managing  his  land  for  him  and  ministering  to  his 
wants.  This  class  of  alienation  is,  in  fact,  strongly  allied  to 
alienations  for  necessity.  But  even  in  this  last  class  of  case, 
the  presumption  which  we  have  to  start  with  is  one  adverse 
to  the  power  of  a  childless  proprietor  to  distribute  his  property 
meqiially  among  his  heirs,  or  to  the  absolute  exclusion  of  some 
of  bis  heirs,  and  in  each  case  the  alienee  must  prove  the  particu- 
lar facts  which  he  relies  upon  as  rebutting  the  presumption. 

In  the  present  case,  there  is  no  sufficient  proof  that  either 
Umra  or  Baru  was  favoured  for  any  special  i^easons,  which 
woidd  indicate  an  alienation  for  necessity,  in  the  sense  just  re- 
ierredio.  Sukha  may  have  preferred  these  two  nephews  to 
liis  other  relations,  but  it  is  not  established  that  they  supported 
him  or  maintained  him  in  his  old  age.  The  preference  was  a 
merely  arbitrary  one,  and  is  further  disfigured  by  a  pretended 
sale.  I  would  hold,  especially  since  the  Wajib»ul  ars  prohibits 
all  kinds  of  alienations  by  childless  proprietors  without  neces- 
sity, that  the  onus  ^as  upon  the  defendants  to  justify  the 
alienation  in  their  favour,  anc^^al  they  have  failed  to  do  so. 

I  would  accept  this  appeal;  and  grant  the  plaintiffs  a  decree 
declaratory  of  the  fact  that  the  alienations  impugned  will  not 
iSect  their  reversionary  interests  after  the  death  of  Sukha's 
^ow,  with  costs  in  all  the  Courts. 

Stogdon,  J. — I  concur.  18th FAy.  1892. 

Appeal  allowed. 


No.  36. 

IMAM  BAKHSH  &  OTHERS,— APPELLANTS, 
Versus 

COLLECTOR  OF  MUZAFFARGARH,— RESPONDENT. 

Case  No.  32  of  189L 

(Roe  &  Frizblle,  JJ.) 

land  Acquisition  Act,  1870,  Section  20^Agreement  oj  Judge  and  a$» 
''worj  ai  to  compensation^ Finality  of  decision. 

Is  caM  the  Jadge  and  one  or  both  of  the  assessors  agree  as  to  the 
anwaiit  of  compensation  in  a  reference  made  to  the  Court  nndar  the 
iwisionsof  Part  III  of  the  Land  Acquisition  Act,  1870»  their  dedsion 


>ApniLLATs  Bids. 
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thereon  slulU  be  final,  aod  no  appeal  Hesjeren  if  they  differ  nponniiior 
point*  not  falling  wkhin  tiieeoope  of  their  jarisdtction. 

Fini  appeal  from  the  order  of  Khan  Muharnmad  Hyat  Khan^  0.8S\ 
Divisional  Judge^  Mooltany  dated  28th  October  1890. 

J.  C.  Baaa,  for  appellants. 
Sinclair,  for  respondent. 

This  was  an  appeal  from  an  award  of  compensation  made 
by  the  Judge  and  assessors  in  a  case  referred  for  determination 
by  the  Collector  under  Section  15,  Landr  Acquisition  Act^ 


The  Judge  and  assessors  agreed  as  to  the  amount  of  com* 
pensation  to  be  given  for  the  land,  but  differed  upon  certain 
minor  n^atters  which,  it  was  contended,  did  not  fall  within  their 
jurisdiction  under  the  Act. 

The  judgment  of  the  Chief  Court  wjis  delivered  by 

Boi,  J. — A  preliminary  objection  is  taken  by  Mr.  Siaolair 
that  no  appeal  lies,  inasmuch  as  the  Divisional  Judge  has 
accepted  the  finding  of  the  assessors  as  to  ihe  value  of  the 
land  itsdf,  and  this  was  the  only  question  he  really  had  to 
decide.  After  hearing  the  pleader  for  the  appellants  on  this 
point,  and  on  the  case  generally,  we  are  of  opinion  that  the 
contention  is  correct.  The  Divisional  Judge  with  the  assessors 
were  invested  with  jurisdiction  to  make  an  award  by  a 
reference  being  made  to  them  under  Section  15,  Act  X  of 
1870.  That  reference  is  made  when  the  award  of  the  Col- 
lector, under  Section  11,  has  not  been  accepted,  and  the  award 
to  be  made  under  Section  11  is  expressly  stated  to  be  one  of 
"  compensation  for  the  value  of  the  land, "  in  determining  which 
the  Collector  is  by  Section  13  restricted  to  a  consideration  of 
the  points  mentioned  in  Section  24.  Similarly,  in  Section  34 
the  Court  and  assessors  are  directed  to  state  distinctly  the 
particular  sums  allowed  under  each  of  the  clauses  of  Section 
24.  It  appears  to  us  clear  that  the  Court  and  assessors  arc, 
like  the  Collector,  only  empowered  to  base  their  award  of  com- 
pensation on  the  grounds  stated  in  Section  24,  unless,  as  appears 
to  have  been  the  case  here,  possession  has  been  taken  under 
Section  17  before  ihe  award  is  made,  in  which  ca«e  they  are 
also  to  allow  compensation  for  crops  and  trees.  In  the  present 
ease,  the  Court  and  both  assessors  agree  as  to  the  compensation 
both  for  the  land  itself  and  for  crops.  They  differ  as  to  the 
rate  of  rent  to  be  allowed,  but  this  was  a  matter  over  i  which 


1870. 


Apbil  1892.  ] 


CIVIL  JUDGMENTS— No.  36. 


147 


they  had  no  jurisdiction.  Rent,  properly  so  called,  that  is 
payment  for  the  nse  of  land  not  permanently  acquired,  is  dealt 
with  in  Chapter  VI  of  the  Act. 

For  the  occupation  of  land  permanently  acquired  from  the 
date  of  possession  to  the  date  of  the  payment  of  compensation, 
the  owners  are  entitled,  not  to  rent,  but  to  interest,  under 
Section  42,  and  the  interest,  like  the  additional  Rs.  15  per 
cent.,  forms  no  part  of  the  award,  but  is  added  by  the  Collector 
himself  (Section  42).  So  much  of  the  award  as  deals  with 
this  Rs.  15  per  cent,  and  *•  rent "  must  be  treated  as  mere 
surplusage.  And  as  on  the  other  points  the  Court  and 
assessors  agree,  it  follows  that  under  Section  29  the  award  is 


It  has  indeed  been  suggested  that  the  word  earning  "  in 
Section  24  includes  rent.    This  is  obviously  not  the  case. 

We  have  been  asked  if  we  hold,  as  we  do,  that  no  appeal 
lies,  to  treat  the  appeal  as  an  application  for  revision,  and  to 
interfere  on  the  ground  that  the  Court  has  committed  a 
material  irregularity  in  that  (1)  it  did  not  treat  the  assessors 
as  persons  appointed  to  hear  the  case  and  make  an  award 
jointly  with  itself,  but  treated  them  merely  as  local  commis- 
sionei*s  in  making  a  report ;  (2)  it  did  not  take  evidence  in  open 
Court.  It  certainly  seems  from  the  record  that  the  procedure 
was  irregular  in  this  respect,  but  we  do  not  think  the  irregularity 
material.  The  assessors  and  the  Court  itself  were  persons 
well  acquainted  with  the  general  value  of  land,  and  whatever 
mass  of  so-called  evidence  might  have  been  formally  recorded, 
their  final  award  would  certainly  have  been  based  entirely  on 
their  opinion  of  the  value  of  the  land  after  a  personal  inspection. 
This  they  all  made,  whether  jointly  or  separately,  is  immaterial, 
and  the  award  they  have  made  is,  on  the  face  of  it,  a  reasonable 
one.  We  therefore  consider  that,  even  treating  the  appeal  as  a 
petition  of  revision,  there  is  no  ground  for  interference. 

With  the  above  remarks  the  appeal  is  rejected,  but  wo 
make  no  order  as  to  costs,  for  had  the  Divisional  Judge  dealt 
with  the  case  strictly  in  the  manner  prescribed  by  law,  there 
would  have  been  probably  no  appeal  at  all. 


final. 
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I  &scoiu> 


No.  37. 

MUSSAMMAT  JASODHA  DEVI,— (Decbke-holdbe),— 


LACHMAN  DAS  AND  SIT  A  RAM,— (Judoment-debtobs),— 


Execution  of  decree—Leave  to  withdraw^Bgect  o/Seetione  373  and  6i7, 
Civil  Procedure  Code. 

Tbe  decision  of  the  High  Court  of  Allahabad  (L  L.  B.,  12  All., 
that  Section  647  of  the  Ciyil  Frocedore  Code  makes  Section  373*  applicable 
to  proceedings  in  execution  of  decree,  dissented  from.f 

Further  appeal  from  the  decree  of  T,  Troward  Esquire,  Divisional 
Judge,  Delhi,  dated  5th  March  1891. 
Gharan  Das,  for  appellant. 
K.  P.  Roy,  for  respondents. 

This  was  an  appeal  from  an  order  of  tho  Divisional  Jadgo 
of  Delhi,  who  held,  following  tho  decision  of  tho  High  Court  of 
Allahabad  in  I.  L.  R.,  12  All.,  392,  that  Section  647,  Civil 
Procedure  Code,  makes  Section  373  applicable  to  proceedings 
in  execution  of  decree. 

The  judgment  of  the  Chief  Court  was  delivered  by 


2nd  April  1892.       RiVAZ,  J.— The  question  involved  both  in  this  appeal  and 


No.  649,  which  we  have  heard  at  the  same  time,  is  whether  the 
Full  Bench  ruling  of  the  Allahabad  High  Court,  reported  in 
I.  L.  R.,  12  All.,  392,  should  be  accepted  as  a  correct  exposition 
of  the  law,  and  be  followed.  Owing  to  a  doubt  entertained  by 
the  Senior  Judge  of  this  Court  as  to  the  soundness  of  the  AUaha- 

Stetion  373.— If,  at  any  time  after  tbe  institution  of  the  suit,  tbe  Court  ia 
saiiBfied  on  tbe  application  of  the  plaintiff  (a)  that  tbe  suit  must  fail  by  reason  of 
Bome  formal  defect,  or  (6)  that  there  are  Rufficient  grouods  for  permitting  bim  to 
withdraw  from  tbe  suit,  or  to  abandon  part  of  bis  claim  with  liberty  to  bring  a  fresh 
anit  for  tbe  subject-matter  of  the  suit  or  in  respect  of  the  part  so  abandoned,  the 
Court  may  grant  such  permission  on  such  terms  as  to  costs  or  otherwise  as  it  thinks 


If  the  plaintiff  withdraw  from  the  suit,  or  abandon  part  of  bis  claim,  without 
snob  permission,  he  shall  be  liable  for  such  costs  as  tbe  Con  rt  may  award,  and  shall 
be  precluded  from  bringing  a  fresh  suit  for  the  same  matter  or  in  respect  of  the  same 
pan. 

Nothing  in  this  section  shall  be  deemed  to  authorize  tbe  Court  to  permit  one  of 
atferal  plaintifto  to  withdraw  without  the  consent  of  the  others, 

t  A  BiU  eiqireisly  proriding  that  Section  873  does  not  apply  to  execution  proceed* 
ingi  ia  now  bef on  tbe  LegialatiTe  Connoil.<-JBtfi/or. 


APPELLANT, 
Versus 


RESPONDENTS. 


Case  No.  644  of  1891. 

(BbHTON  &  BiTAZ,  JJ.) 
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bad  ruling,  a  reference  was  made  to  a  Full  Bench,  bnt  fell 
through,  as  the  parties  compromised  their  dispute.  We  do  not 
think  that  any  further  reference  to  a  Full  Bench  is  necessary. 
The  ruling  in  L  L.  R.,  12  All.,  392,  has  been  erpressly  dis- 
sented from  by  the  Calcutta  High  Court  in  three  rulings, 
reported  at  pages  462,  515  and  635  of  the  18th  Volume  of  the 
Calcutta  Series  of  the  Indian  Law  Reports.  The  Madras  High 
Court  has  also  refused  to  follow  the  same  ruling  (1  Mad.  Law 
Journal,  750).  The  Bombay  High  Court  has  in  two  reported 
cases  expressed  views  which  are  entirely  opposed  to  the  opinion 
of  the  Allahabad  Court  (vide  I.  L.  R.,  11  Bom.,  467 ;  and  10, 
ibid.,  62.) 

Our  own  opinion  is  in  accord  with  the  views  expressed  by 
the  three  High  Courts,  other  than  the  High  Court  of  Allahabad^ 
and  this  being  so,  we  decide,  without  hesitation,  in  accordance 
with  the  weight  of  the  authorities. 

We  accept  this  appeal,  and,  setting  aside  the  orders  of  the 
lower  Courts,  we  direct  the  first  Court  to  proceed  with  the 
decree-holder's  application  for  execution  and  dispose  of  it  in 
accordance  with  law. 

The  appellant  must  get  his  costs  in  this  and  the  lower 
appellate  Court. 


JAMIAT,—CDbpindant),— RESPONDENT. 
Case  No.  58  of  1891. 
(Benton  &  Rivaz,  JJ.) 

Par  delictum'^Party  stopped  from  pleading  his  own  fraud, 

Tbe  plaintiff  sned  for  possession  of  half  a  hoase  whioh  he  alleged  was 
the  joint  property  of  himself  and  the  defendant :  the  latter  relied  upon  a 
registered  deed  of  sale  to  him  from  the  plaintiff,  purporting  to  sell  his 
(plaintiff's)  interest  in  the  house.  The  plaintiff  replied  that  tbia  was  a 
fiotitioos  transaction  entered  into  in  fraud  of  his  creditors. 

Eddt  that  the  plaintiff  was  precluded  by  the  rule  of  par  deUcium  ftom 
itlyhig  on  stiob  an  allegation. 


Appeal  aUowedi 


No.  38. 

DOGAR  MAL,— (Plaintiff),— APPELLANT, 


Versus 
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Further  appeal  from  the  decree  of  T,  Troward  Esquire,  Vivinonal 
Judge,  Jullundur,  dated  29lh  April  1890. 

Krishna  Singh,  for  appellant. 

The  plaintiff  sought  to  avoid  a  registered  deed  of  sale,  which 
he  alleged  had  been  executed  by  him  in  favour  of  the  defendant 
in  fraud  of  his  creditors.  The  Court  decided,  in  accordance 
with  the  rule  of  par  delictum,  that  the  plaintiff  was  estopped 
from  setting  up  such  an  allegation. 

The  facts  appear  from  the  judgment  of  the  Court  which 
was  delivered  by 

2nd  Apil  1892.         Rivaz,  J. — We  think  that  the  Divisional  Judge's  decision  is 
correct. 

Plaintiff  claims  possession  of  half  a  house,  which  he  alleges 
to  bo  the  joint  property  of  himself  and  th^  defendant.  The 
latter  propounds  a  registered  deed  of  sale,  under  which  the 
plaintiff  purported  to  sell  to  the  defendant  his  interest  in  the 
house  in  question.  Plaintift  replied  that  this  was  a  fictitious 
transaction  entered  into  in  fraud  of  his  creditors. 

In  our  opinion,  plaintiff  cannot  be  allowed  to  advance  this 
plea.  The  contract  was  fully  carried  into  effect,  inasmuch  as 
defendant  was  already  in  possession  of  the  property,  and  the 
physical  dispossession  of  plaintiff  was  not  necessary  to  complete 
his  right  under  the  deed  of  sale.  The  maxim  in  pari  delicto 
meliarest  conditio  possidentis  must  be  applied.  This  maxim,  it  is 
said,  is  established  "  not  for  the  benefit  of  plaintiffs  or  defen- 
'*  dants,  but  on  principles  of  public  policy,  which  will  not  assist  a 
"  plaintiff  who  has  paid  over  money  or  handed  over  property  in 
'*  pursuance  of  an  illegal  or  immoral  contract  to  recover  it  back.  *' 
And  "  the  true  test  for  determining  whether  or  not  the  plaintiff 
**  and  the  defendant  were  in  pari  delicto,  is  by  considering 
"  whether  the  plaintiff  could  make  out  his  case  otherwise  than 
through  the  medium  and  by  the  aid  of  the  illegal  transaction 
to  which  he  was  himself  a  party,"  (Leake  on  Contracts, 
774,  775).  So,  again,  (ibid,,  775,)  "if  property  has  been 
"  actually  conveyed  or  delivered  in  execution  of  an  illegal  con- 
"  tract  or  purpose,  it  cannot  be  recovered  back  merely  upon  the 
**  ground  of  the  illegal  origin  of  the  transfer."  The  above  princi- 
ples are,  we  think,  consistent  with  what  has  been  laid  down  by 
this  Court  in  No.  114,  Punjab  Becord  of  1879,  No.  11,  Punjab 
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Record  of  1875,  and  other  rulings ;  see  also  I.  L.  R,,  10 
Mad.,  17. 


The  appeal  is  dismissed,  but  each  party  will  pay  his  own 
costs  thronghont. 


Appeal  dismissed^ 


No.  39. 

DEWA  STNGH  AND  GURDIT  SINGH,— (Plaintiff.s),— 
^  APPELLANTS, 
Versus 


Appillatk  Sidi. 


MUSSAMMAT  JAWALT,— (Defendant),— RESPONDENT. 
Case  No.  1043  of  1891. 
(Roe  &  Stogdon,  JJ.) 


Civil  Court — Suit  for  declaration  that  land  was  not  subject  to  partition — 
Jurisd  iction. 

The  plaintiff  sned  asking  for  (I)  a  declaration  that  a  holding  of  52 
ghamaos  6  kanals  and  19  marlaa  was  not  sabjeot  to  partition  ;  (2)  any  other 
relief  that  the  Conrt  might  grant. 

The  lower  Ooarts  declined  to  entertain  the  snit  on  the  ground  that 
it  called  in  question  the  order  of  a  Revenue  Officer,  and  that  no 
qaestioQ  of  title  had  been  referred  to  a  Civil  Conrt. 

Held,  that  in  the  absence  of  an  adjudication  by  tho  Revenue  O^cer 
himself  under  Section  117,  Punjab  Land  Revenue  Act,  1887,  the  suit 
was  cognizable  by  the  Civil  Courts. 

Further  appeal  from  the  decree  of  E.   W.   Parker  Esquire, 
Additional  Divisional  Judge,  Amritsar,  dated  8th  June  1891. 

The  Courts  below  having  held  that  the  suit  was  not  cogniz- 
able by  the  Civil  Courts,  the  plaintiff  preferred  a  farther  appeal 
to  the  Chief  Courb,  which  reversed  the  decree  under  appeal  and 
remanded  the  suit  for  trial  on  the  merits. 

The  facts  sufficiently  appear  from  the  judgment  of  tho 
Court  which  was  delivered  by 

Roe,  J. — The  plaint  is  headed  as  one  for  a  declaration  that  0th  April  1892 
a  holding  of  52  ghumaos  6  kanals  19  marlas  is  not  liable  to 
partition.  It  sets  forth  that  defendants  had  applied  to  the 
Revenue  Courts  for  partition ;  that  by  a  razlnamah  dated  4th  May 
1888,  defendant-had  accepted  an  allowance  of  grain,  which  had 
been  duly  paid,  and  that  plaintiff  had  sunk  a  well  and  improved 
the  land;  that  on  defendant's  application  for  partition,  plaintiffs' 
objection  had  been  overruled  and  he  had  been  referred  to  a 
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regalar  suit.  He  therefore  asked  (I)  for  a  declaration  that  the 
land  was  not  suhject  to  partition;  (2)  or  any  other  relief  that 
the  Conrt  might  grant. 

The  Courts  have  declined  to  entertain  the  suit  on  the  gronnd 
that  it  calls  in  question  the  order  of  a  Revenue  Officer,  and  that 
no  question  of  title  has  been  referred  to  a  Civil  Court. 

It  appears  to  us  quite  clear  that  the  plaint  does  raise  a 
question  of  title  for  the  decision  of  which  the  Civil  Courts  have 
jurisdiction.  The  only  thing  that  could  deprive  them  of  this 
jurisdiction  would  be  an  adjudication  on  it  by  the  Revenue 
Officer  himself  under  Section  117,  Act  XVII  of  1887,  There 
has  certainly  been  no  such  adjudication  in  the  present  case,  and 
even  if  there  had  been,  an  appeal  would  have  lain  from  the 
order  to  the  Divisional  Judge. 

We  therefore  set  aside  the  orders  of  the  lower  Courts,  and 
direct  that  the  suit  be  restored  to  the  register  of  the  first 
Court  ^nd  disposed  of  on  the  merits. 

Law  stamp  to  be  refunded :  other  costs  to  be  costs  in  the 

case. 

Appeal  allowed :  cause  r&manded. 


No.  40. 

SARDAR  KIRPAL  SINGH  AND  OTHERS,— (PLAiunFFs),— 

f  APPELLANTS, 
Appillatk  Sidb.  •{ 

I  Versus 

NAWAB  KHAN  AND  OTHERS,— CI>kfbndants),— 
RESPONDENTS. 

Case  No.  1178  of  1891. 

(Benton  &  Rivaz,  JJ.) 

Punjab  Courts  Act,  Section  3d  (b)  and  (c)^  lvalue  of  suU^Mssns 
profits—Course  of  appeal. 

The  plaintiffs  saed  for  mesne  profits  alleged  to  bave  been  realised  hj 
a  Receiver.  The  plaintiffs,  for  the  purposes  of  Section  50,  Civil  Procedure 
Code,  valued  the  relief  sought,  approximately,  at  Rs.  2,000.  They  were 
decreed  Rs.  3,405-15-6,  and  they  appealed  for  R«.  1,946  more.  The 
defendants  also  appealed  against  the  whole  decree. 

Held,  that  the  appeal  from  the  District  Judge's  decree  Jay  to  the 
Divisional  Gonrt  and  not  to  the  Chief  Conrt. 

Punjtih  Becordy  Ko.  63  of  1801,  referred  to. 


Digitized  by 


April  1882.  ] 


CIVIL  JUDGMBNTS-No.  4  . 


m 


Fint  appeal  from  the  decree  of  J,  A,  Anderson  Esquire^  DUtrict 
Judgcy  Bawalpindiy  dated  6th  January  1891. 

Ishwar  Das,  for  appellants, 
Sangam  Lai,  for  respoodients. 

The  plaintiffs  saed  for  mesne  profits  alleged  to  baye  been 
realised  by  a  Receiver,  and  valned  the  relief  sought,  approxi- 
mately, at  Rs.  2,000.  They  eventaally  obtained  a  decree  for 
Rs.  3,405-15-6,  and  appealed  for  Rs.  1,946  over  and  aboro 
the  amount  decreed.  The  defendants  also  appealed  against  the 
whole  decree. 

The  appeals  were  returned  by  the  Divisional  Judge  on  the 
groond  that  they  did  not  lie  to  his  Court.  The  judgment  of 
the  Chief  Court  was  delivered  by 

Benton,  J. — The  question  before  us  in  these  cross  appeals,  13rd  April  1891. 
Nos.  1178  and  1072,  is  a  preliminary  one,  namely,  whether  the 
appeals  lio  to  this  Court  or  to  the  Court  of  the  Divisional  Judge. 
The  parties  to  both  appeals  desire  that  they  should  be  heard  by 
this  Court. 

In  their  plaint  the  plaintiffs  said  they  were  not  sure  as  to 
the  exact  amount,  but  they  sued  for  Rs.  2,000  as  the  approximate 
amount.  They  were  decreed  Rs.  3,405-15-6,  and  Rs.  438-6-0 
costs.  The  plaintiffs  brought  an  appeal  for  Rs.  1,946  over 
and  above  the  amount  decreed.  The  defendant,  Nawab  Khan, 
also  appealed  against  the  whole  decree.  The  Divisional  Judge 
was  of  opinion,  when  the  appeals  were  presented  to  him,  that 
they  did  not  lio  to  his  Court  but  to  this  Court.  He  returned 
them,  quoting  Punjab  Record  No.  (>3  of  1891  as  authority  for 
his  opinion. 

We  find  the  suit  to  be  one  for  money  falling  under  Section 
7,  para.  1,  Act  VII  of  1870,  or  perhaps,  more  properly,  a  suit  for 
accounts  falling  under  Section  7,  para.  4  (f)  of  the  same  Act. 
The  suit  was  for  mesne  profits  alleged  to  have  been  realised 
by  a  Receiver,  and  Section  11  of  the  Act  would  apply,  seeing , 
that  the  amount  decreed  exceeded  the  amount  at  which  the 
plaintiff  valaed  the  relief  he  sought. 

The  question  we  have  now  to  determine  is  whether  these 
are  appeals  from  a  decree  in  an  original  suit  of  value  exceeding 
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Rs.  5,000  with  reference  to  Section  39  (6)  of  the  Punjab 
Courts  Act.  We  find  that,  in  accordance  with  Section  8 
of  the  Suits  Valuation  Act,  the  value  of  the  present  suit 
for  the  computation  of  Court  fees  and  for  jurisdiction  is  the 
same.  The  value  for  the  former  purpose  we  find,  in  accordance 
with  the  provisions  of  the  Court  Fees  Act  above  quoted,  to  be 
the  amount  claimed  (Section  7,  para.  1),  or  the  amount  at  which 
the  relief  sought  is  valued  (Section  7,  para.  4  f/),  with  the 
addition,  possibly,  of  any  amount  required  to  be  paid  under 
Section  11  of  the  Act.  This  would  bring  up  the  valuation  to 
Rs.  3,405-15-6,  that  is  to  say,  short  of  Rs.  5,000.  We  observe 
that,  under  Section  50  of  the  Civil  Procedure  Code,  the  plaintiff 
in  his  plaint  in  such  a  suit  as  the  present,  that  is  to  say,  one  for 
the  amount  which  will  be  found  due  on  taking  unsettled 
accounts  between  plaintiff  and  the  defendant,  need  only  state 
approximately  the  amount  sued  for.  This  amount,  however 
perhaps  with  the  adjustment  elsewhere  provided  for  for  fixing 
the  Court  fees,  must,  in  our  opinion,  be  the  criterion  by  which 
the  value  for  computation  of  Court  fees  is  determined. 

The  ruling  of  this  Court  (Puvjah  Record  No.  63  of  1891) 
is  not  in  all  respects  in  point,  as  that  case  was  concerned  with 
the  effect  of  Section  39  (a)  of  the  Punjab  Courts  Act,  the 
wording  of  which  is  different  from  Section  39  (6).  We  find  an 
opinion  there  expressed  that  the  jurisdiction  is  to  be  determined 
with  reference  to  the  claim  made,  and  not  with  reference  to  the 
decision  upon  the  claim,  in  Avhich  we  entirely  concur,  and,  adopt- 
ing that  opinion,  avc  cannot  see  that  in  the  present  case  the 
claim  made  was  one  exceeding  Rs.  5,000. 

We  accordingly  find  that  the  present  appeals  lie  to  the 
Divisional  Court,  and  we  direct  that  they  be  returned  to  tbc 
appellants  for  presentation  in  that  Court.  The  parties  will 
pay  their  own  costs  in  this  Court,  save  that  the  respondent, 
Kale  Khan,  who  is  not  a  party  to  the  decree  and  has  been  made 
respondent  by  mistake,  will  be  allowed  Rs.  10  costs  from  the 
plaintiffs. 

Appeal  returned. 
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No.  41. 

MUTSADDI  AND  OTHERS,--(Defendants),-. 
APPELLANTS, 

Versus 


BcriHiNCi  SiDi, 


SAWAN,— (Plaintiff),— RESPONDENT. 
Case  No.  578  of  1891. 
(Roe  &  Frizelle,  JJ.) 


CicU  and  Revenue  Courts — Site  of  water-mill ^Purp06e  suhiej*vient  to 
agriculture-'Juriadiction. 

The  plaintiff  sued  for  damagOB  for  the  unlawful  poMession  of  a 
water-mill. 

Heldf  that  the  suit  was  cognizable  by  the  Civil  and  not  by  the  Bevenne 
Courts,  the  purpose  for  which  the  site*  of  the  mill  was  occnpied,  vt«.,  the 
grinding  of  corn,  not  being  a  purpose  "  subservient  to  agriculture"  within 
the  meaning  of  Section  4  (1),  Punjab  Tenancy  Act,  1887. 

Caseref erred  to  the  Chief  Court  under  Section  100,  Punjab  Tenancy 
Act,  1887,  by  E.  B,  Steedman  Esquire^  Collector,  Hoshiarpur 
by  order  dated  27th  October  1891. 

The  plaintiff  sued  for  damages  for  the  nnlawf al  possession 
by  the  defendants  of  a  water-mill.  The  suit  was  filed  in  a 
Revenue  Court,  and  upon  appeal  to  the  Collector,  he  referred  the 
case  to  the  Chief  Court  under  the  provisions  of  Section  100, 
Punjab  Tenancy  Act,  1887. 

The  following  judgments  were  delivered— 

Frizelle,  J. — I  am  of  opinion  that  the  Court  which  has  15th  Fehy.  1892. 
referred  this  case  is  right  in  holding  that  the  suit,  which  is 
stated  to  be  one  for  "  damages  for  the  unlawful  possession  by 
**  the  defendant  of  a  water-mill,"  cannot  bo  considered  either  a 
suit  falling  under  clause  {n)  or  clause  (o)  of  Section  77  of  the 
Tenancy  Act.  It  is  not  one  of  the  class  of  cases  contemplated 
by  clause  (o),  and  is  not  a^uit  for  rent  or  a  sum  recoverable 
nnder  Section  14  of  the  Act,  as  a  water-mill  is  not  "  land  as 
defined  in  Section  4  of  the  same  Act.  My  only  doubt  on  this 
point  arose  from  paragraph  3  of  the  Report  of  the  Select  Com- 
mittee of  the  Legislative  Couticil,  dated  7th  September  1887,  on 
the  draft  of  the  Tenancy  Act  as  passed  into  law.  From  this  it 
appears  that  the  language  of  Section  4  was  amended  from  the 

•  Section  4  (1).— Land  means  land  which  in  not  occupied  as  the  site  of  any  builUiug 
ia  a  town  or  village,  and  is  occupied  or  haa  been  let  for  a^rricnltaral  purposes  or  for 
pvrpMfl*  snbaerTient  to  agriculture,  or  for  pasture,  and  includes  the  sites  of  buildings 
and  Mhtr  stiractures  on  such  land. 
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previous  draft  with  special  reference  to  water-mills.  The 
amendment  lay  in  adding  the  words  "  and  other  structures  "  to 
"buildings,"  for  the  reason  that  in  some  cases  water-mills 
would  not  be  covered  by  the  word  "  buildings."  But  I  do  not 
think  that  this  amendment  shows  that  it  was  the  intention  of 
the  Act  that  water-mills,  even  when  situated  outside  towns  and 
villages  (vide  Section  4  (1)  ),  should  be  6onsidered  land  occupied 
for  agricultural  purposes  or  purposes  subservient  to  agriculture, 
except  the  site  is  otherwise  used  for  such  purposes.  The  word 
"structures"  was  merely  added  to  " buildings "  because  some- 
times a  water-mill  is  something  less  than  a  building.  There 
may  be  other  ways  in  which  land  on  which  a  water-mill  stands 
is  used  for  agricultural  purposes  or  purposes  subservient  to 
agriculture,  but  it  is  not  so  used  merely  because  a  water-mill 
stands  upon  it.  It  does  not  appear  that  the  site  of  the  water- 
mill  in  dispute  in  this  suit  was  in  any  other  way  used  for  such 
purposes,  and  the  suit  onght  therefore  to  have  been  tried  by  a 
Civil  Court.  As  it  was  tried  in  good  faith  by  a  Revenue  Court, 
and  the  parties  have  not  been  prejudiced  by  the  mistake  in 
jurisdiction,  the  decree  should  be  registered  in  the  Court  of  the 
Munsif. 

16^^  Fehy.  1892.  RoR,  J. — I  quite  concur  in  the  order  proposed,  and  in  the 
reasons  for  it.  1  think  it  impossible  to  hold  that  the  purpose 
for  which  the  site  of  the  mill  is  occupied,  vxz.y  the  grinding  of 
com,  is  a  purpose  "  subservient  to  agriculture." 

Beference  returned. 

No.  42. 

IMDAD  ALT,— (Plaintiff),— APPELLANT, 
Versus 

GHULAM  JILANI  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Case  No.  1281  of  1890. 
(Roe  &  Frizelle,  JJ.) 
Presumption  of  death — Bule  of  Muhummadan  law  superseded  by  Eei- 
denee  Act, 

Redemption  of  mortgage  ^Indivisible  transaction — One  cO'Sharer  cannot 
redeem  his  share. 

The  rale  of  Mahammadan  law  which  refases  to  presnme  a  person 
dead  until  ninety  years  from  the  date  of  his  birth,  is  a  role  of  evidence, 
and  not  of  substantive  law,  and  is  superseded  in  all  cases  in  which  the 
question  of  the  presumption  whether  a  man  is  alive  or  dead,  arises  under 
Section  106,  Indian  Evidence  Act  {cf.  also  Section  2  of  the  Act). 


Appbllatb  Side. 
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In  the  abaenoe  of  a  special  contract  to  the  contrary,  a  mortgage  ii 
one  indivisible  transaction,  and  mnst  be  redeemed  as  a  whole,  or  not  at  all. 
A  co-sharer  cannot  sue  to  redeem  his  own  share  only. 
Further  appeal  from  the  decree  of  B.  W.  Traford  Esquire,  I>ivi$ional 
Judge,  Eoshiarpur,  dated  24ith  June  1890. 
K.  P.  Roy,  for  respondents. 

This  was  a  suit  for  redemption.  The  questions  of  law 
arising,  and  the  decision  thereon,  sufficiently  appear  from  the 
judgment  of  the  Chief  Court  which  was  delivered  as  follows — 

IMDAD  ALI 


Nizam  Din,  Wazir  Ali  Hatam  Ali,         Mardan  Ali. 

died  childless.  I  said  to  have  I 

I  died  childless. 

r  ^  I 

Harmat  Islam  Imdad  Ali. 

Ali.  Ali.  ^  plaintiff. 

Roe,  J.— The  suit  as  originally  instituted  was  by  all  the  i2/fc  Feby.  1892. 
representatives  of  the  original  mortgagor — our.,  (1)  the  sons 
of  Wazir  Ali ;  (2)  Imdad  Ali — for  redemption  of  the  whole 
mortgage.  It  was  dismissed  by  the  Munsif  on  the  28rd  July 
1889.  All  the  plaintiffs  appealed  to  the  Divisional  Judge,  who 
dismissed  the  appeal  of  the  sons  of  Wazir  Ali,  on  the  ground 
that  a  similar  suit  by  their  father  had  already  been  dismissed. 
The  appeal  of  Imdad  Ali  was  accepted,  and  the  case,  so  far 
as  he  Wiis  concerned,  remanded,  under  Section  562  of  the  Civil 
Procedure  Code,  for  redecision  od  any  issues  that  might  arise. 
On  31st  January  1890,  the  Munsif  gave  Imdad  Ali  a  decree  for 
redemption  of  one-third  of  the  property  only,  holding  that  it 
could  not  be  presumed  that  Hatam  Ali  was  dead. 

The  sons  of  Wazir  Ali  made  no  appeal  against  the  order 
of  the  Divisional  Judge  dismissing  their  claim,  nor  have  the 
defendants  appealed  agaiust  the  decree  in  favour  of  Imdad  Ali. 
Imdad  Ali  appealed  to  the  Divisional  Judge,  who  has  held  (1) 
that  he  cannot  claim,  as  a  co-mortgagor,  to  redeem  the  whole 
mortgage;  (2)  that  the  lower  Court  has  rightly  held  that 
there  is  no  presumption  of  Hatam  Ali*s  death,  and  that  Imdad 
Ali's  share  is,  therefore,  one-third  and  not  one-half. 

To  take  the  latter  point  first,  it  is  admitted  that  Hatam 
Ali  has  not  been  heard  of  for  more  than  seven  years,  and  that 
there  is  no  proof,  or  reason  for  believing,  that  he  is  alive.  But 
the  Divisional  Judge  holds  that  as  Hurmat  Ali  was  not  gx'own 
up  when  Hatam  Ali  left  the  village,  there  was  no  reason  why 
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the  latter  should  have  communicated  with  him,  and,  therefore, 
Hurmat  Ali  is  not  **  a  person  who  would  naturally  have  heard 
of  '*  Hatam  Ali,  within  the  meaning  of  Section  108  of  tbe 
Evidence  Act. 

It  appears  to  us  that  the  words  quoted  fi^m  Section  108 
refer,  not  to  any  particular  individual  with  whom  the  missing 
person. might  have  been  expected  to  communicate,  but  to  his 
relations  and  neighbours  generally,  who,  as  a  body,  wotild 
naturally  have  heard  of  him.  In  the  present  case,  there  is  no 
ground  whatever  for  supposing  that  Hatam  Ali  has,  within  the 
last  seven  years,  been  heard  of  by  any  of  his  relations  or  friendp. 
The  presumption  under  Section  108,  therefore,  is  that  he  is  dead. 

This  is  hardly  denied  by  the  pleader  for  the  respondents, 
but  he  quotes  I.  L.  R.,  1  All.  53  ;  2  All.  625  ;  and  7  All.  297, 
aB  authority  for  holding  that  in  cases  of  succession  to  an  estate, 
and  consequently  in  suits  for  redemption,  the  rule  of  Muham- 
raadan  law,  which  refuses  to  presume  a  person  dead  till  ninety 
years  fix)m  tbe  date  of  his  birth,  is  to  be  followed.  The  first 
two  cases  quoted  no  doubt  support  this  view,  but  they  were 
distinctly  overruled  by  the  third  case,  7  All.,  297,  which  is  the 
unanimous  judgment  of  the  whole  Court,  and  lays  it  down 
clearly  that  the  rule  of  Muhammadan  law  was  a  rule  of 
evidence,  or  procedure  only,  and  not  a  rule  of  substantive  law, 
and  that  it  was  superseded,  in  all  cases  in  which  the  question 
of  presumption  arose,  by  Section  108  of  the  Evidence  Act.  A 
similar  principle,  on  the  question  of  presumption  as  to  the 
period  of  gestation,  was  laid  down  by  this  Court  in  No.  I  of 
1884,  Punjab  liecord.*  We  think,  therefore,  that  Imdad  Ali*s 
share  of  the  estate  is  clearly  one-half. 

As  to  his  right  to  redeem  the  whole  mortgage,  tho  Divi- 
sional Judge  observes  that  he  has  failed  to  show  any  rule  of  law 
by  which  a  co-mortgagor  is  entitled  to  redeem  the  whole  mort- 
gage. Had  the  Divisional  Judge  referred  to  page  250  of  Okose 
on  Mortgages -f  (2nd  edition),  he  w^ould  have  seen  that  this  is 

•  Cf.  also  Punjab  Record  No.  76  of  ISQl.—Editor. 

t  It  is  necessary  to  obserro  that  a  tnortgago  security  is  indivisible, 
and  that  no  one  is  entitled  to  redeem  a  part  of  the  estate  in  mortgage  on 
payment  of  a  proportionate  amount  of  tho  debt  secured  by  the  or  tgage ; 
you  must  either  redeem  the  whole,  or  not  at  all.  Thus,  if  four  brothers, 
each  of  whom  is  entitled  to  a  fourth  share  of  an  estate,  mortgage  it  to  a 
creditor  as  security  for  a  delt  contracted  by  them,  one  of  the  brothers 
cannot  redeem  his  share  on  payment  only  of  a  fourth  part  of  the  debt 
eecared  by  the  mortgage.^  Gho6$  on  Martgages^  2nd  editioD,  250. 
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clearly  the  law.  As  there  pointed  out,  iu  the  absence  of  a  special 
contract  to  nho  contrary,  mortgage  is  one  indivisible  trans- 
•  action ;  it  must  be  redeemed  as  a  whole,  or  not  at  ail.  Hence 
the  rule  laid  down  in  the  last  clause  of  Section  60  of  the  Trans" 
fer  of  Property  Acfc,  and  also  in  numerous  decisions  of  this 
Court,  that  a  co-sharer  cannot  sue  to  redeem  his  own  shitre  only. 
That  he  may  sue  to  redeem  the  whole  is  almost  a  corollary 
from  this  rule,  and  in  the  case  quoted  for  the  respondents 
(I.  L.  B.,  9  Bom.  128)  as  an  authority  for  holding  that  he  cannot 
do  80,  the  ground  on  which  his  claim  to  redeem  the  whole  was 
refused  was  expressly  stated  to  be  the  fact  that  his  own  share 
had  been  completely  divided  off,  and  treated  as  an  entirely 
separate  property.  It  appears  to  us  quite  clear  that  if  the  pre- 
sent suit  had  been  instituted  by  the  appellant  Imdad  Ali  alone 
for  the  redemption  of  the  whole  property  with  the  representa- 
tives of  Wazir  Ali  as  pro  for md  co-defendants,  he  would  have 
been  entitled  to  a  decree.  We  think  that  he  has  not  lost  his 
right  from  the  fact  that  the  representatives  of  Wazir  Ali  joined 
him  as  co-plaintiffs,  and  that  their  suit  was  dismissed.  As  re- 
gards the  Divisional  J  udge's  order  dismissing  the  appeal  of 
Wazir  Ali's  representatives,  and  at  the  same  time  remanding 
the  case  of  Imdad  Ali  for  re-trial  under  Section  562,  we  would 
observe  that  whilst  it  is  very  questionable  on  the  merits,  it  is 
most  certainly,  as  pointed  out  in  a  judgment*  of  this  Court  about 
to  be  publisLed  in  the  Punjab  Uecordy  wrong  in  form.  An  Appel- 
late Court  cannot  deal  with  an  appeal  piecemeal  in  this  way,  and 
the  inconvenience  of  its  attempting  to  do  ho  is  apparent  from 
the  present  case.  How  far  the  order  of  the  Divisional  Judge  is 
binding  on  the  representatives  of  Wazir  Ali,  and  what  effect  it 
has  on  their  rights  as  between  them  and  Imdad  Ali  it  is  not 
for  us  to  consider  now.  We  are  of  opinion,  as  already  stated, 
that,  as  against  the  mortgagees,  Imdad  Ali  alone  has  a  right  to 
redeem  the  whole  mortgage,  and  this  right  is  not  affected  by 
any  decision  as  regards  the  rights  of  the  representatives  of 
Wazir  Ali.  The  right  of  the  mortgagees  was  and  is  only  the 
right  to  hold  the  land  as  a  security  for  their  money  and 
interest,  until  the  money  is  paid,  and  there  can  be  no  reason 
why  the  payment  of  this  money  by  one  co-mortgagor  should 
not  be  as  good  as  its  payment  by  another* 

Defendants  offered  no  evidence  in  the  first  Court  in  sup* 
port  of  their  claim  for  payment  for  improvements.  We 

*  Punjal  Rmrd  No.  8  of  1889. 
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tberefore,  modifying  the  decrees  of  the  lower  Courts,  decree 
Imdad  Ali  possession  of  the  whole  of  the  mortgaged  property  on 
payment  of  Rs.  173  with  costs  thronghont.  This  payment  is  to 
be  made  within  six  months  from  this  date,  otherwise  the  soii 
will  stand  dismissed  without  prejadice  to  Imdad  Ali*8  riglit 
to  bring  a  fresh  suit  for  redemption  within  the  period  of 
limitation. 


Appeal  allowed :  decree  varied. 
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NIHAL  CHAND,—(Dbfendant),— APPELLANT, 
Versus 

RAI  SINGH  AND  NAURANGA,— 

(Plaintipp),—  C  RESPONDENTS 

DDRGA,— (Defendant),—  ) 

Case  No.  1064  of  1890. 

(RiYAz  &  Stogdon,  JJ.) 

Pre-emption—Tratisf&rable  rights  of  occupancy — Section  10,  Punjab 
Lam  Act — Right  created  hy  Statute  or  Contract — Perpetual  leaeCt  whether 
tantatnount  to  sale. 

The  proridon  of  Section  10,  Panjab  Laws  Act,  1872  (as  amended), 
that  the  right  of  pre-emption  shall  prima  facie  be  presumed  to  exist  in  all 
Tillage  oommnnities  and  to  extend  to  all  transferable  rights  of  oconpaney 
affecting  snoh  lands,  applies  not  only  to  sales  hy  occupancy  tenants,  bnt  is 
also  applicable  to  transactions  nnder  which  proprietors  create  a  right  of 
occupancy  in  another  for  a  consideration. 

A  right  of  occupancy  may  be  transferable  within  the  meaning  of 
Section  10,  Punjab  Laws  Act,  1872  (as  amended),  either  because  a  power 
to  transfer  is  given  by  the  Tenancy  Act,  or  because  there  is  an  agreement 
between  the  landlord  and  tenant  excluding  the  operation  of  such  of  the 
provisions  of  the  Act  as  would  otherwise  prevent  alienation.  In  the  present 
case,  the  right  of  occupancy  being  created  by  contract  would  ordinarily, 
and  in  the  absence  of  express  agreement,  be  non-transferable ;  but  in 
conferring  the  right,  the  landlord  had  expressly  granted  full  power  of 
alienation  and  had  thus  created  or  sold  a  transferable  right. 

Sm^Ia.— A  perpetual  lease  does  not  give  rise  to  a  right  of  pre-emption 
merely  on  the  ground  that  it  is  tantamount  to  a  sale  (/.  £.  B.,  16  Calc, 
184,  referred  to). 

Further  appeal  from  the  decree  of  F.  O.  Channing  Esquire,  Divi- 
sional Judge,  Hoshia/rpur,  dated  17th  May  1890. 

K.  P.  Roy,  for  appellant. 

Morton,  for  respondents. 

This  was  a  snit  for  pre-emption  of  a  right  of  occnpancj. 
The  questions  of  law  arising  and  the  facts  in  connection  there- 
with, sufficiently  appear  from  the  judgment  of  the  Chief  Court 
which  was  delivered  by 

RiVAz,  J.— The  main  question  to  be  determined  in  this  4,th  Feby,  1892. 
case  is  whether  the  document  of  the  22nd  October  1888,  under 
which  the  plaintiffs  claim,  gives  rise  to  a  right  of  pre-emption 
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in  their  favour  under  the  provisions  of  the  Punjab  Laws  Act 
(as  amended).    The  document  in  question  purports  to  be  a 
lease  in  perpetuity  granted  in  consideration  of  a  premium  of 
Rs.  700.    No  future  rent  is  to  be  paid  thereunder,  and  the 
largest  possible  rights  (short  of  absolute  ownership),  including 
an  unrestricted  power  of  alienation,  are  conferred  upon  the 
lessee.    The  Divisional  Judge  is  of  opinion  that  the  transaction 
cannot  bo  held  to  amount  to  a  sale  of  the  proprietary  right  in 
the  land  dealt  with,  but  he  considers  that  the  document  evi- 
dences a  sale  of  a  transferable  right  of  occupancy  within  the 
meaning  of  Section  10,  clause  (6),  of  the  Punjab  Courts  Act, 
and  that  the  right  of  pre-emption  must,  therefore,  be  presumed 
to  attach.    Construing  the  lease  as  above  indicated,  he  has 
decreed  pre-emption  in  plaintiffs'  favour.    As  the  plaintiffs  are 
satisfied  with  this  decree,  and  the  defendant  lessee  (or  vendee) 
only  appeals,  I  do  not  think  it  necessary  to  consider  whether 
the  document  in  question  really  amounts  (as  was  contended 
by  the  respondents)  to  an  absolute  sale  of  the  proprietary 
right,  at  least  until  it  is  made  to  appear  that  the  Divisional 
Judge's  decree  cannot  be  upheld  as  it  stands.    But  I  might 
observe  in  passing  that  the  view,  that  a  perpetual  lease  does 
not  give  rise  to  the  right  of  pre-emption  merely  on  the  ground 
that  it  is  tantamount  to  a  sale,  receives  direct  support  from 
the  decision  of  the  Calcutta  High   Court  in  DetcaniuUa  v. 
Kazem  Molla  (I.  L.  R.,  15  Calc,  184)  and  the  earlier  cases 
therein  cited. 

On  the  question  whether  the  lease  in  the  present  case  can 
be  rightly  held  to  amount  to  a  sale  of  a  transferable  right  of 
occupancy,  we  heard  a  good  deal  of  argument.  »Section  9  of  the 
Punjab  Laws  Act  enacts  that  the  right  of  pre-emption  arises  in 
respect  of  sales  of  immoveable  property,  and  Section  10  goes 
on  to  provide  that  such  right  shall,  in  the  absence  of  proved 
custom,  be  presumed  to  extend  (inter  alia)  to  all  transferable 
rights  of  occupancy  affecting  lands  within  the  village  boundary 
Now  I  confess  that  at  first  sight  it  does  appear  as  if  the  refer- 
ence to  sales  of  transferable  rights  of  occupancy  was  intended 
to  be  to  sales  by  occupancy  fenanis  of  their  rights,  the  pre-emptive 
right  in  such  case  being  regulated  by  the  last  clause  of  Section 
12  of  the  Act.  But  I  find  on  looking  into  the  matter,  that  the 
question,  whether  or  no  the  provision  in  Section  10  is  also 
applicable  to  transactions  under  which  proprietors  create  a 
right  of  occupancy  in  another  for  a  consideration,  is  concluded 
by  authority  in  favour  of  the  more  extended  interpretation  of 
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the  section,  and  I  think  that  we  should  follow  the  cases  which 

I  have  noted  in  the 
Civil  Judgment  No.  67,  Punjab  Record  of  1874.  .       -pk  .  . 

„  196,     „         „     „  1882.     margin.    But  it  is 

M        n       >»  120,     J,        „    „  1883.     contended  that,  even 
,j         „        „  179,     „         .,    „  1888.  ,       .1   ,  .I 

assuming   that  the 

present  transaction  can  be  regarded  as  a  sale  of  a  right  of 
occupancy,  it  is  not  a  sale  of  a  transferable  right,  and,  therefore, 
the  right  of  pre-emption  must  bo  proved,  and  not  presumed,  to 
exist.  But  this  argument  is,  I  think,  sufficiently  answered  by  a 
reference  to  Civil  Judgment  No.  196,  Punjab  Record  of  1882. 
A  right  of  occupancy  may  be  transferable  within  the  meaning 
of  Section  10  of  the  Punjab  Laws  Act,  either  because  a  power 
to  transfer  is  given  by  the  provisions  of  the  Tenancy  Act,  or 
because  there  is  an  agreement  between  the  landlord  and  tenant 
excluding  the  operation  of  such  of  the  provisions  of  that  Act  as 
would  otherwise  prevent  alienation.  Here  the  right  of  occu- 
pancy being  created^  by  contract  would  ordinarily,  and  in  the 
absence  of  express  agreement,  be  non-transferable ;  but  in 
conferring  the  right,  the  landlord  has  expressly  granted  full 
power  of  alienation,  and  has  thus  created  or  sold  a  transferable 
right. 

The  final  contention  was  that  plaintiffs  had  proved  no 
right  of  pre-emption  superior  to  that  of  the  vendee.  The  last 
clause  of  Section  12  of  the  Punjab  Laws  Act  was  first  relied 
upon  ;  but  it  was  pointed  out  that  that  clause  can  only  apply 
(as  it  was  applied  in  CivilJudgment  No.  106,  Punjab  llecord  of 
1882)  to  a  case  of  a  sale  by  an  occupancy  tenant.  It  was  then 
suggested  that  both  plaintiffs  and  the  vendee  were  landholders 
of  the  village  (the  latter  by  virtue  of  a  gift,  which  is  said  to 
have  preceded  the  lease  in  the  present  case),  and  were,  therefore, 
equally  entitled.  But  the  Divisional  Judge  has  recorded  in 
his  judgment  that  it  was  admitted  before  him  that  the  village 
is  held  on  ancestral  shares,  and  that  the  plaintiffs  are  collaterals 
of  the  lessor  (while  the  defendant  lessee  is  not  related),  and 
this  statement  was  not  controverted,  or  shown  to  bo  an  in- 
correct admission.  Plaintiffs,  therefore,  have  a  preferential 
tight  under  Section  12,  clause  (6)  of  the  Act. 

I  Would  dismiss  the  appeal  with  costs. 

Stogdon,  J. — concur  4^  18^. 
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JAFAR  KHAN,— (Plaintiff),— APPELLANT, 
Appillati  8idi.  \  Ver$u8 

FAZAL  MOHI-UD-DIN  AND  ANOTHER,— (Defendato), 
-RESPONDENTS. 
Case  No.  209  of  1890. 
(RtvAz  &  Stogdon,  JJ.) 

Agrem^nt  regulating  rights  of  pre-emption^Not  authorised  fcjf  Punjeh 
LatM  Acb^Landowner  in  dheri  or  mh-diviaUm  of  'paiti. 

An  agreement  recorded  in  the  Waiih'Ul'art  between  the  proprieton  of 
a  Village  ae  to  the  persons  to  whom  the  right  of  preemption  would  belong 
in  futore  cannot  prevail  against  the  provisions  of  Section  12,  Punjab  Laws 
Act,  1872  (as  amended),  which  give  a  detail  of  the  persons  to  whom  tbe 
right  to  pre-empt  property  in  a  village  belongs,  in  the  absence  of  a  custom 
to  the  contrary.  Snoh  agreements  are  not  saved  by  the  section,  and  the 
law  most,  therefore,  prevail  against  them. 

Qucere.— Whether  the  provisions  of  Section  ip,  Punjab  Laws  Act,  an 
applicable  to  a  dMH  or  sub-division  of  a  patti. 

Purthw  appeal  from  the  decree  of  T,  0.  Wilkinson  Etquin, 
Divisional  Judge,  Amritsar,  dated  2nd  January  1890. 
Madan  Gopal,  for  appellant. 
Higgins,  for  respondents. 

The  plaintiff  sued  to  establish  a  right  of  pre-emption  in 
33  ghnmaos,  5  kanals,  3  marlas  of  land.  The  questions  for 
determination  and  the  decision  thereon  snfficiently  appear 
from  the  judgment  of  the  Court  which  was  delivered  by 

5th  Fehy.  1892.  Stogdon,  J. — This  is  a  suit  for  pre-emption  of  33  ghnmaos, 
5  kanals,  3  marlas  of  land  in  the  village  of  Kadirpar,  sold  by 
Fazal  Mohi-ud-din  to  M iran  Bakhsh,  on  the  5th  March  1889. 
The  following  pedigree  shows  the  relationship  existing  between 
plaintiff  and  the  vendor  and  vendee — 
NANAK  KHAN. 


Hayat  Khan. 

I 

Mine  Khan. 


r — 

Waris 
Khan. 

Mnhammad 
Bakhsh. 
I 

Jafar  Khan> 
plaintiff. 


I 

Karm  Bakhsh. 


Ghnlam 
Hussain. 


Fazal  Mohi-ud-din, 
vendor. 


— 1 

Xaim  Khan. 
Akbar  Ali. 


I 


Waair 
Bakhsh. 


 1 

Amir 
Bakhsh. 

Maa^  Din. 

Miran  Bakhih, 
vendee. 
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Plaintiff  claimed  to  have  a  snperior  right  of  pre-emption, 
on  the  ground  that  the  vendor  was  his  uncle,  while  he  was 
only  distantly  related  to  the  vendee.  In  the  first  Court  his 
claim  appears  to  have  been  maintained  (a)  on  the  ground  that 
it  was  supported  by  clause  9  of  the  Wajib-ul-arz,  and  (6)  on 
the  ground  that  the  village  is  held  on  ancestral  shares,  and 
the  case  was  therefore  governed  by  the  provisions  of  clause  (6), 
Section  12,  of  the  Punjab  Laws  Act.  Clause  9  of  the  Wajib-ul- 
arz  is  to  the  effect  that  no  alienation  had  hitherto  taken  place 
in  the  village ;  that  a  proprietor  was  competent  to  alienate  his 
property,  but  he  must  first  offer  it  to  his  collateral  relatives, 
and  on  their  refusal  to  buy  it,  he  might  sell  it  to  strangers. 
The  first  Court  found  that  this  clause  did  not  give  a  near 
collateral  a  preference  to  one  more  remote.  It  also  found  that 
the  village  was  not  held  on  ancestral  shares,  and  dismissed  the 
suit.  On  appeal,  the  Divisional  J udge  confirmed  its  finding  on 
point  (a),  and  further  found  that  as  the  constitution  of  the 
village  and  any  rights  therefrom  arising  were  not  set  out  in 
the  plaint,  nor  was  the  claim  in  any  way  based  on  these  circum- 
stanceSy  the  pronouncement  of  the  Court  thereupon  was  sur- 
plusage. 

Plaintiff  has  appealed  to  this  Court.    In  his  second  ground 
of  appeal  he  relies  on  clause  9  of  the  Wajib-uUarz,  but  the 
entry  in  question  is  merely  evidence  of  custom  ;  and  in  the  ^  . 
present  case  it  reveals  its  worthlessness  as  such,  because  it  ; 
starts  with  a  statement  that  no  alienations  had  taken  place  ' 
hitherto.   The  statement  is  a  true  one,  because  the  village  had 
only  recently  been  founded.    There  cannot,  therefore,  have 
been  any  custom  regarding  pre-emption,  and  at  most  the  clause 
(e)  is  an  agreement  between  the  proprietors  of  the  village  as  to 
the  persons  to  whom  the  right  would  belong  in  future.    An  ' 
agreement  of  this  nature  cannot  prevail  against  the  provisions 
of  Section  12  of  the  Punjab  Laws  Act,  which  gives  a  detail  of 
the  persons  to  whom  the  right  to  pre-empt  property  in  a  village 
belongs,  in  the  absence  of  a  custom  to  the  contrary.  Agree- 
ments are  not  saved  by  the  section,  and  the  law  must,  therefore, 
prevail  against  them. 

The  Divisional  Judge  was  wrong  in  refusing  to  consider 
plaintiff's  claim  from  any  other  point  of  view.  The  plaint  is 
not  very  happily  expressed,  but  it  is  clear  from  it  that  plaintiff 
did  not  base  his  claim  specially  on  the  Wajib-ul-arz ;  he  leased  it 
principally,  if  not  entirely,  on  the  fact  of  his  being  a  neaiHsr 
rela4iive  of  the  vendor  than  the  vendee  is.   Even  if  his  claim  is 
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not  maintainable  on  this  basis,  there  is  no  reason  why  it  should 
not  have  been  decreed  if  it  can  be  shown  to  be  supported  by 
law,  and  it  certainly  seems  to  be  maintainable  under  clause  (4), 
Section  12  of  the  Punjab  Laws  Act,  on  the  ground  that 
he  is  a  landowner  of  the  patti  in  which  the  property  is 
situate.  The  following  table  will  show  the  constitution  of  the 
village — 

KADIUABAU,  10  SHARES. 


Taraf  Nainan, 
9  shores. 


Taraf  Madban, 
1  share. 


Patti  Mine  Ehao, 
7  shares. 

 I 


Patti  Akbar  Ali, 
2  shares. 


Dheri 
Waris  Khan, 
5  shares. 


Dheri 
Karm  Bakhsh, 
1  share. 


— 1 

Dheri 
Ghulam  Hussaic, 
1  share. 


Dheri 
Wazir 
Bakhsh, 
1  share. 


Dheri 
Amir 
Bakhsh, 
1  share. 


The  land  in  dispute  is  situated^in  the  Waris  Khan  dheri 
of  the  Mine  Khan  patti  of  the  Nainan  taraf.  Plaintiff  is  a 
landowner  in  all  three.  The  vendee,  on  the  other  hand,  is  a 
landowner  in  the  Amir  Bakhsh  dheri  of  the  Akbar  Ali  patti 
of  the  Nainan  taraf.  It  is  possible  that  the  provisions  of 
clause  (d)  of  Section  12  of  the  Punjab  Laws  Act  may  not  be 
applicable  to  such  minor  sub-divisions  as  dheris ;  but  the 
pattis  of  Mine  Khan  and  Akbai*  Ali  are  certainly  sub-divisions 
within  their  purview.  It  may  be  noted  that  Waris  Khan's 
dheri  is  in  reality  one  half  of  the  whole  village,  and  that  it 
contains  276  ghumaos,  6  kanals,  10  marlas  of  land,  and  is  five 
times  larger  than  the  Madhan  taraf,  which  contains  only 
56  ghumaos,  17  marlas.  Further,  it  appears  that  the  village  is 
still  held  on  ancestral  shares.  The  whole  of  the  proprietors 
are  not  descended  from  a  common  ancestor,  because  the  pro- 
prietors of  the  Madhan  taraf  ai  e  distinct  from  those  of  the 
Nainan  taraf,  but  they  are  still  holding  the  shares  which  were 
originally  acquired  by  their  ancestors  when  they  settled  in  the 
village.  Waris  Khan  acquired  more  land  than  the  others,  but 
whatever  was  acquired  has  been  handed  down  from  father  to 
son,  and  ancestral  shares  have  not  been  lost  sight  of ;  nor  does 
possession  appear  to  be  the  measure  of  right  as  in  the  case  of 
a  WiaicUara  village.  For  the  above  reasons  we  are  of 
opinion  the  plaintitf  has  a  superior  right  to  the  vendee  to 
purchase  the  land  in  dispute.  We,  therefore,  accept  the  appeal 
and  remand  the  case  to  the  Divisional  Judge  for  decision  on 
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the  merits  after  such  farther  remand,  under  Section  566  of  the 
Civil  Procedure  Code,  as  ho  may  consider  necessary.  Certificate 
of  refund  of  institution  stamp  to  bo  given.  Other  costs  to 
follow  the  event. 

Appeal  allowed :  cause  remanded. 


No.  45. 

MDSSAMMAT  BEGAM  AND  OTHERS,— (Defendants),—  . 

APPELLANTS,  / 

>Appiliati  Sidk. 

Verstts  4 

MUSSAMMAT  NUR  BIBI  AND  OTHERS,— (Plaintfffs),— 
RESPONDENTS. 

Case  No.  1209  of  1891. 

(BrNTON  &  RiVAZ,  JJ.) 

Alienittion  hy  Muhammadan  widoio— Widow  handing  over  properly  to 
her  deceased  hushand^a  adopted  son — Limiiation  Act^  1877,  Articles  118 
and  125. 

The  plaintiffs  enod  for  a  declaration,  after  cancellation  o£  an  adop- 
tion, that  an  alienation  made  on  the  2nd  May  1883  by  the  widow  of  one 
K.,  who  died  fourteen  years  aj<o,  learing  a  widow  and  daughters,  would 
not  affect  their  (the  daughters')  rights  after  the  widow's  death. 

The  suit  was  purely  a  declaratory  one,  the  widow  being  still  alive,  and 
admittedly  entitled  to  give  possession  during  her  lifetime  to  whom  she 
pleased. 

Beldt  that  the  suit  must  be  taken  to  be  in  substance  the  one  referred 
to  in  Article  118,  Schedule  IT,  Limitation  Act,  1877,  and  not  that  con- 
templated by  Article  125,  and  was,  therefore,  bnrred  by  time.* 

There  was,  in  fact,  no  alienation  by  the  widow,  in  the  true  sense  of  the 
term,  to  which  the  plaintiffs  could  or  need  tako  exception.  W  hat  the 
widow  purported  to  do  in  1883  was  to  hand  over  to  K.'s  rightful  heir,  and 
adopted  son,  the  property  to  which  he  should  have  been  recorded  the 
successor  on  K.'s  death. 


Article  US.— To  obtain  a  de- 
olaration  that  an  alleged  adoption  is 
invalid,  or  never  in  fact  took  place. 

ArticU  125.— Suit  during  the  life 
of  a  Hindu  or  Muhammadan  female 
by  a  Hindu  or  Muhammadan  who,  if 
the  female  died  at  the  date  of  insti- 
tuting the  suit,  wonld  be  entitled  to 
the  possession  of  land,  to  have  an 
alienation  of  such  land  made  by  the 
feiimlc  declared  to  be  void  except 
foe  her  life  or  until  her  remarriage. 


Six  years 


Twelve  year? 


When  the  alleged 
adoption  becomes 
kno,wn  to  the  plain- 
tiff. 

The  date  of  the 
alienation. 
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further  appeal  frorn  the  decree  of  Colonel  (7.  H.  T.  MarshaU,  Diti- 
eional  Judges  Lahore,  dated  20th  August  1891. 

GaDga  Uam,  for  appellants. 
Shah  Din,  for  respondents. 

The  sole  question  for  consideration  in  this  appeal  was 
whether  the  suit  was  governed  by  Article  118  or  Article  125 
of  the  second  Schedule  of  the  Limitation  Act,  1877.  The  facts 
are  fully  stated  in  the  judgment  of  the  Court  which  was 
delivered  by 

2lst  May  1892.         Rtvaz,  J. — The  question  arising  for  decision  upon  this 
appeal  is  whether  the  present  suit  is  barred  by  limitation. 

The  plaint  is  headed  as  one  for  a  declaratory  decree 
"after  setting  aside  an  adoption,  that  the  alienation  by 
"  Mussammat  Begam,  defendant  No,  1,  to  Mehr  Din,  defendant 
"  No.  3,  is  invalid,  and  will  not  affect  plaintiffs'  rights  after 
Mussammat  fiegam's  death.*'  The  material  allegations 
contained  in  the  plaint  are  that  the  property  in  suit  beiouged 
to  one  Kaim,  who  died  fourteen  years  ago,  leaving  a  widow, 
defendant  No.  1,  and  four  daughters,  viz.,  the  three  plaintiffs 
and  defendant  No.  2.  That  after  Kaim's  death,  the  widow 
succeeded  on  a  life  interest  with  the  daughters  as  reversioners. 
That  on  2nd  May  1883,  defendant  No.  1,  in  order  to  injure 
plaintiffs'  rights,  with  the  collusion  of  defendant  No.  2,  trans- 
ferred the  whole  of  Kaim's  property  to,  and  effected  a  muta' 
tion  of  names  in  favour  of,  Mehr  Din,  defendant  No,  3  (who  is 
son  of  defendant  No.  2),  alleging  that  Kaim  had  adopted  him. 
That  no  custom  of  adoption  exists  in  the  parties'  tribe,  nor 
did  Kaim,  in  fact,  adopt  Mehr  Din,  nor  had  the  widow  any 
power  to  make  a  transfer.  The  prayer  of  the  plaint  is  that 
a  declaration  may  be  made,  after  cancellation  of  the  adoption, 
that  the  alienation  by  the  widow  is  invalid  and  not  binding 
upon  the  plaintiffs.  The  suit  was  filed  on  the  31st  March 
1891,  and  it  is  not  denied  that  plaintiffs  know  of  the  alleged 
adoption  upon  the  2nd  May  1883,  as  indicated  in  their  plaint. 

The  point  upon  which  the  lower  Courts  have  differed  is  as 
to  whether  Article  118  or  Article  125  of  the  Second  Schedule 
of  the  Limitation  Act  governs  the  case. 

It  will  be  observed  that  the  suit  is  purely  a  declaratory  one, 
Mussammat  Begam  being  still  alive,  and  admittedly  entitled  to 
give  possession  during  her  lifetime  to  whom  she  pleasbs. 
There  is  no  question,  therefore,  as  to  whether  a  suit  for  poBses- 
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sion  oould  be  maintained  in  spite  of  the  provision  in  Article 
118  of  the  Second  Schednle  of  the  Limitation  Act,  but  the  ques- 
tion, as  abreadj  stated,  is  by  which  of  the  two  articles  quoted 
the  declaratory  suit  must  be  governed. 

The  true  point  to  be  considered  is,  what  is  the  nature 
of  the  declaration  which  the  plaint  substantially  asks  for. 
Now  it  will  be  observed  that  there  is,  in  fact,  no  alienation  by 
the  widow  in  the  trae  sense  of  the  term  to  which  the  plaintiffs 
can  or  need  take  exception.  What  the  widow  purported  to  do 
in  1883  was  to  hand  over  to  Kaim's  rightful  heir,  and  adopted 
son,  the  property  to  which  he  should  have  been  recorded  the 
successor  on  Kaim's  death.  She  does  not  purport  to  exercise  ] 
any  power  of  alienation  vested  in  herself,  but  merely  to  restore  v"' 
her  husband's  property  to  the  true  owner.  This  being  so,  it 
seems  clear  that  the  only  declaration  which  can  avail  the 
plaintiffs  would  be  one  relating  to  the  alleged  adoption,  rather 
than  one  relating  to  the  so-called  alienation  by  the  widow. 
The  suit  must,  therefore,  in  our  opinion,  be  taken  to  be  in  sub- 
stance the  one  referred  to  in  Article  118  of  the  Second  Schedule 
of  the  Limitation  Act,  and  not  that  contemplated  by  Article 
125,  and  upon  this  view  the  suit  was  rightly  held  by  the  first 
Court  to  be  time  barred.  We  are  fortified  in  the  above  opinion 
by  a  reference  to  a  decision  of  the  Allahabad  High  Court — Man 
Kuar  V.  Lachman  Singh,  reported  at  page  244  of  the  Weekly 
Notes  for  1886 — where  the  facts  were  almost  identical  with 
those  of  the  present  case. 

We  accept  this  appeal,  and,  setting  aside  the  Divisional 
Judge's  order,  restore  that  of  the  first  Court  dismissing  the 
suit  as  barred  by  limitation,  with  costs  in  def endants;'  favour 
throughout. 

Appeal  aetepted. 


No.  46. 

RAM  DITTA,— (Plaintiff),— PETITIONEE,  ^ 

Versus  t  Rivision  Sxob. 

MOHKAM,— (Defendant).— RESPONDENT.  j 
Case  No.  1560  of  1891. 

(FeIZBLLE  &  RiVAZ,  JJ.) 

Appellate  Court^Appeal  of  one  defendent-^Decree  in  favour  of  plaintiff 
respondent  who  has  not  appealed^  against  another  respondent — Civil  Procedure 
Code  Sections  544  and  561. 

There  is  no  rale  of  prooedore  wbioh  would  jostifj  an  Appellate 
Courts  on  the  appeal  of  one  defendant,  in  deoreeing  in  favour  of  a 


Digitized  by 


170 


CIVIL  JUDGMBNTS-No.  48. 


[  RiCOID 


plaintiff-respondent  against  another  respondent  who  was  also  a  defendait 
in  the  first  Conrt,  in  the  absenoe  of  any  appeal  or  cross-objeotion  by 
the  plaintiff  filed  in  the  Appellate  Gourt. 

The  general  rnle  is  that  an  Appellate  Conrt  oan  only  modify  a 
judgment  or  decree  so  far  as  it  affects  the  appellant,  without  iDterfering 
as  to  parties  who  do  not  appeal :  the  Code  of  Civil  Procedoro  provides  at 
least  two  exceptions  to  this  rnle,  which  are  contained  in  Sections  544  and 
661  of  the  Code. 

Petition  under  Section  622,  Oivil  Procedure  Oode,  1882,  for 
revision  of  the  decree  of  Lala  Jagal  Eishore,  SuhordinaU 
Judge,  Hoshiarpur,  dated  26th  May  1891. 

Lai  Chand,  for  petitioner. 

Bates,  for  repondent. 

The  material  facts  and  the  qaestions  which  the  Court  wm 
asked  to  consider  on  the  Revision  side  snfiBcientl j  appear  from 
the  jndgment  of  the  Court  which  was  delivered  by 

nth  May  1892  Rivaz,  J. — The  material  facts  are  briefly  these.  One  Gane- 
sha  was  in  debt  to  Mohkam.  Mohkam  sold  the  debt  to  the 
plaintiff,  who  sued  both  Ganesha  and  Mohkam  for  the  amount 
of  the  debt,  viz.,  Rs.  452-4-0.  The  first  Court  decreed  Ra. 
185-8-0  against  Ganesha,  and  Rs.  266-12-0  against  Mohkam. 
The  finding  was  that  Mohkam  had  actually  realized  the  latt^ 
amount  from  Ganesha.  Mohkam  alone  appealed  to  the  District 
Judge.  That  officer  disagreed  with  the  finding  that  Mohkam 
had  realized  anything  from  Ganesha.  He,  therefore,  accepted 
the  appeal  and  set  aside  so  much  of  the  decree  as  affected  the 
appellant,  Mohkam. 

We  are  asked  on  revision  to  hold  that  the  District  Judge 
acted  with  material  irregularity  in  not,  after  coming  to  his 
finding  that  Mohkam  was  not  liable,  decreeing  the  whole 
claim  against  Ganesha.  We  fail  to  see  how  he  could  have 
legally  acted  thus  in  passing  final  orders  on  Mohkara's  appeal. 
The  general  rule  is  that  an  Appellate  Court  can  only  modify 
a  judgment  or  decree,  so  far  as  it  affects  appellant,  without 
interfering  as  to  parties  who  do  not  appeal.  The  Code  of 
Civil  Procedure  provides  at  least  two  exceptions  to  this  rule, 
and  they  are  contained  in  Sections  544  and  561  of  the  Code. 
Neither  of  these  sections  can  be  held  applicable  to  the  present 
case,  and,  therefore,  the  ordinary  rule  must  prevail.  We  know 
of  no  rule  of  procedure  which  would  justify  an  Appellate 
Court  on  the  appeal  of  one  defendant,  in  decreeing  in  favonr 
of  plaintiff-respondent  against  a  co-respondent,  who  was  also 
9»  defendant  in  the  first  Court,  in  the  absenoe  of  any  appeal  4)r 
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cross-objection  by  tbe  plaintiff  filed  in  the  Appellate  Court. 
The  dictnm  relied  upon  in  L  L.  R,  3  Calc,  738,  is  expressed 
in  too  general  terms  for  us  to  accept  it  as  applicable  to  the 
circnmstances  of  the  present  case. 

The  application  is  rejected ;  but  each  party  will  pay  his 
own  costs  in  this  Court. 

Application  refused. 


ApPELLATK  SlDX. 


No.  47. 

MUSSAMMAT  JOWALI  AND  ANOTHER,— (Defendants), 
—APPELLANTS, 
Versus 

KARM  SINGH,— (Plaintiff),— RESPONDENT. 
Case  No.  868  of  1890, 
(RivAZ  &  Stogdon,  JJ.) 

Custody  of  wife—Eushand  undergoing  sentence  of  transportation  for 
life  at  Port  Blair — Equity  and  good  conscience. 

The  lower  Appellate  Court  gave  the  plaintiff,  a  Jat  of  the  Jallandur 
District,  who  was  undergoing  a  sentence  of  transportation  for  life  at  the 
penal  settlement  of  Port  Blair  in  the  Andaman  islands,  a  decree  for  the 
castody  of  his  wife. 

Held,  that  the  decree  should  not  have  been  made  and  must  be  reversed, 
it  not  being  in  accordance  with  the  principles  of  equity  and  good  conscience 
that  a  young  woman,  who  had  hardly  attained  maturity  when  her  husband 
was  transported  for  life,  should  be  directed  to  proceed  to  a  penal  settle- 
ment and  cohabit  with  him  there. 

Further  appeal  from  the  decrse  of  T.  Troward  Esquire,  Divisional 
Judge,  Jullundur,  dated  lOth  March  1890. 

The  plaintiff,  a  Jat  of  the  Jullundur  District,  who  was 
undergoing  a  sentence  of  transportation  for  life  at  Port  Blair 
in  the  Andaman  islands,  sued  for  the  custody  of  his  wife,  who  at 
the  time  the  sentence  was  passed  upon  her  husband  had  hardly 
attained  maturity. 

The  Divisional  Judge,  Jullundur,  gave  the  plaintiff  a 
decree,  which  upon  appeal  was  reversed  by  the  Chief  Court,  the 
judgment  of  which  was  delivered  by 

Stogdon,  J. — In  this  suit  the  Divisional  Judge  of  Jullundur  1st  ffehy.  1892. 
as  given  Karm  Singh,  a  Jat  of  the  Jullundur  District,  now 
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residing  in  the  penal  settlement  of  Port  Blair  in  the  Andaman 
Islands,  where  he  is  nndergoing  a  sentence  of  transportation 
for  life,  ,a  decree  for  custody  of  his  wife^  Mussammat  Jowali, 
against  Mussammat  Jowali  herself  and  one  Ratta  Singh,  with 
whom  she  has  recently  gone  through  a  form  of  marriage. 
Both  of  them  have  appealed  to  this  Court.  Respondent  has 
been  duly  served,  and  has  submitted  a  petition  to  this  Court, 
through  the  Port  Blair  authorities,  setting  forth  his  grounds  of 
objection  to  the  appeal.  He  has  not,  however,  appeared  either 
in  person  or  by  agent,  and  therefore  the  appeal  has  been  heard 
est  parte. 

In  our  opinion  the  decree  should  not  have  been  passed. 
It  is  tantamount  to  an  order  to  the  wife  to  resume  cohabitation 
with  her  husband.  Under  the  peculiar  circumstances  of  the  case 
there  is  no  prospect  of  her  being  able  to  obey  it,  or  for  her 
husband  being  able  to  enforce  it,  and  it  is  a  mere  force  for 
Courts  to  pass  orders  to  which  due  effect  cannot  be  given. 
In  the  present  case,  an  additional  ground  for  refusing  to  give 
plaintiff  a  decree  is  that  his  object  in  suing  was  apparently^ 
not  to  compel  his  wife  to  return  to  his  own  protection,  but 
rather  to  place  her  in  the  power  of  his  relatives,  and  thus 
prevent  her  from  cohabiting  with  Batta  Singh.  Moreover, 
the  case  appears  to  be  one  to  which  the  principles  of  equity 
and  good  conscience  should  be  applied,  as  was  done  by  their 
Lordships  of  the  Privy  Council  in  the  case  published  at 
II  Moore's  Ind.  App.,  551,  and  it  is  certainly  contrary  to  them 
that  a  young  woman,  who  had  hardly  attained  maturity  when 
her  husband  was  transported  for  life,  should  be  directed  to 
proceed  to  a  penal  settlement  and  cohabit  with  him  there  in  a 
society  composed  of  the  chief  criminals  of  India. 

For  the  above  reasons,  we  accept  this  appeal  and  restore 
the  decree  of  the  first  Court  dismissing  the  suit.  Each  party 
will  pay  its  own  costs  throughout.  It  is  of  course  to  be  under- 
stood that  we  pass  no  decision  on  the  point  whether  Mussammat 
Jowali's  marriage  with  Karm  Singh  is  still  subsisting,  or 
regarding  the  legality  of  her  present  connection  with  Batta 
Singh. 

Ajppeal  allowed. 
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MUTA  ALI  AND  OTHERS,- (Plaintiffs),— 
APPELLANTS, 

Versus 


MEHTAB  EAI,— (Defendant),— RESPONDENT. 
Case  No.  1417  of  1890. 

(BbNTON  &  RiVAZ,  JJ.) 


Specific  Relief  Act,  1877,  Section  42 — Declaratory  decree-^^intiff  aUeg" 
ing  title  as  well  as  posesssion,  asking  for  declaration  as  to  possession  only — 
Judicial  discretion. 

The  plaintiffs  sued,  alleging  that  they  were  owners  and  in  possession 
of  certain  land ;  that  two  deeds  of  sale  were  executed  by  them  in  1877 
and  1879,  purporting  to  oonrey  portions  of  the  said  land  to  the  defendant  > 
that  the  defendant  never  got  possession  under  the  said  deeds,  as  the  full 
consideration  money  was  never  paid  by  him ;  that  notwithstanding  this 
fact,  the  defendant  had  succeeded  in  obtaining  daJehU  hharij  from  the 
Bevenne  authorities,  which  was  calculated  to  cause  injury  to  the  plaintiffs, 
though  it  had  not  ousted  them  from  actual  possession  ;  and  the  plaintiffs, 
therefore,  prayed  for  a  declaratory  decree  that  they  were  in  possession  of 
the  entire  land,  and  that  the  mutation  in  the  defendant's  favour  would  not 
affect  their  rights  of  possession.  The  plaint  was  silent  on  the  question 
as  to  with  whom  the  ownership  of  the  property  legally  rested. 

Heldf  th&t  the  suit  as  laid  had  been  rightly  dismissed.  Assuming  it  to 
be  oorrect,  that  a  plaintiff  who  alleges  title  as  well  as  possession  cannot 
be  allowed  to  ask  for  a  declaration  as  to  his  possession  only,  there  being 
a  further  dispute  between  the  parties  as  to  the  title,  the  smt  would 
not  lie. 

But  in  any  case,  the  proper  decree  for  a  Court  to  make  upon  a  claim 
framed  in  the  above  manner,  and  leaving  open  the  question  of  title,  would 
be  one  declining  to  exercise  its  judicial  discretion  by  making  any  such 
declaration,  the  effect  of  which  would  be  to  leave  the  real  matter  of 
dispute  between  the  parties  nndealt  with  and  undisposed  of. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Sayat  Khauy 
O.SJ.y  Divtsional  Judge^  Mooltan^  dated  9th  August  1890. 

Grey,  for  appellants. 

Hattigan,  for  respondent. 

This  was  a  snit  for  a  declaratory  decree.  The  frame  of  the 
snit  8a£Glciently  appears  from  the  head  note. 

The  following  judgments  were  delivered — 

Benton,  J. — The  jndgmentof  the  first  Court  contains  apretiy 
accurate  translation  of  the  plaint.  The  prayer  of  the  plaint  is 
that  a  declaratory  decree  be  passed  in  the  plaintiffs'  favour  to 
the  effect  that  they  are  in  possession  of  the  entire  land  as  laid 


down  in  the  first  paragraph  of  the  petition  of  plaint,  and  that 
mutation  of  names  in  respect  of  eight  shares  of  it,  which  has  heen 
sanctioned  in  favour  of  the  defendant,  should  not  affect  their 
tights  (properly  possession),  and  that  the  land  in  their  pos- 
session amounts  to  398  ghumaos,  6  kanals,  6  marlas.  The  first 
paragraph  thus  referred  to  runs — "  The  plaintiffs  are  in  pos- 
session and  are  proprietors  of  598  ghumaos,  2  kanals,  2  marlas 
of  land."  It  is  admitted  further  on  in  the  plaint  that  two  deeds 
of  sale  were  executed  for  eight  out  of  twelve  shares  of  the  land 
in  favour  of  the  defendant — one  dated  22nd  March  1877  for  Rs. 
1,950 ;  the  other  dated  8th  June  1879  for  Rs.  800.  It  was  alleged 
that,  in  consequence  of  full  consideration  not  having  been 
paid,  the  defendant  was  never  put  in  possession.    The  plain- 
tiff, Muta  AH,  who  acted  for  all  the  plaintiffs  in  the  first 
Court,  admitted  that  the  whole  of  the  consideration  had  been 
paid  on  the  latter  deed,  but  he  stated  that  Rs.  400  or  Rs.  450 
remained  due  on  the  prior  one.    The  plaintiffs  were  five  bro- 
thers.   They  were  all  parties  to  the  prior  deed.    They  were 
all  parties  to  the  second  deed,  save  Muta  Ali  and  another 
named  Hassan. 

The  defendant  pleaded  that  the  suit  under  Section  42  of 
the  Specific  Relief  Act  did  not  lie ;  that  separate  suits  should 
have  been  brought  in  respect  of  each  deed;  that  the  sales  had 
been  completed  in  every  way,  full  consideration  having  been 
paid ;  and  that  he  had  been  in  possession  up  to  date. 

Two  issues  were  drawn,  one  as  to  the  plaintiffs'  posses- 
sion, and  another  as  to  a  portion  of  the  consideration  having 
remained  unpaid.  The  first  Court  found  on  both  issues  for 
the  defendant,  and  dismissed  the  plaintiffs'  claim  with  costs. 

In  appeal  to  the  Divisional  Judge,  the  plaintiffs  impugned 
these  findings  of  fact  and  the  evidence  on  which  they  were 
based.  The  Divisional  Judge  stated  the  facts  of  the  case  as  if 
the  defendant  had  been  in  possession,  and  then  he  went  on  to 
state  the  points  for  decision,  which,  according  to  him,  were — 

1.  Can  the  plaintiffs  under  the  Specific  Relief  Act  bring 
a  suit  like  the  present  one  ? 

2.  If  the  plaintiffs  really  obtained  the  consideration 
money,  less  Rs.  450,  as  alleged  by  them,  are  they  entitled  to  the 
decree  sued  for  ? 

On  these  issues  he  found  that  the  suit  as  laid  was  barred 
hy  the  Full  Bendi  Ruling  (Punjab  Becord,  No.  12  of  1888}|  and 
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that  if  any  part  of  the  consideration  remained  nnpaid,  the 
plaintiffs  might  sue  for  it.  He  accordingly  dismissed  the 
appeal. 

The  case  is  appealed  to  this  Court  on  the  ground  that  the 
suit  is  maintainable  under  Section  45  of  Act  XVII  of  1887, 
because  the  plaintiffs  allege  a  title  as  well  as  mere  possession, 
and  that  the  plaintiffs'  possession  was  proved  by  the  evidence. 
The  learned  counsel  for  the  appellants  explained  that  it  was 
not  intended  in  the  plaint  to  claim  a  decree  declaring  that  the 
plaintiffs  were  proprietors  of  the  land  in  suit,  but  only  a  decree 
declaring  that  they  were  in  rightful  possession  as  holding  a 
lien  for  unpaid  purchase-money,  and  entitled  to  have  the  order  • 
of  mutation  in  the  defendant's  favour  set  aside  as  prejudicial 
to  their  rights. 

^  It  may  be  observed  that  the  decree  which  the  plaintiffs 
prayed  for,  so  far  as  it  regards  the  mutation  of  names  in  favour 
of  the  defendant,  that  it  should  not  affect  the  plaintiffs' 
possession,  is  one  which  in  the  nature  of  things  could  not  be 
passed.  A  mutation  entry  is  made  under  the  orders  of  a 
Revenue  Officer,  the  Civil  Court  is  barred  from  interfering 
with  it  under  Section  158  of  the  Land  Revenue  Act,  and  under 
Section  44  it  is  presumed  to  be  true  until  the  contrary  is  proved 
or  a  new  entry  is  lawfully  substiuted  for  it.  Section  45  of 
the  Act  indicates  that  if  any  one  is  aggrieved  by  any  such 
entry,  he  may  sue  for  a  decree  under  Chapter  VI  of  the  Specific 
Relief  Act,  which  deals  with  the  subject  of  declaratory 
decrees.  It  would  thus  appear  to  be  indicated  that  any  damage 
which  such  an  entry  might  cause  may  be  redressed  by  a 
declaratory  decree  to  a  contrary  effect.  No  doubt  a  new  entry 
would  be  made  by  the  Revenue  authorities  in  place  of  the  entry 
objected  to,  in  accordance  with  any  final  decree  implying  that 
the  former  entry  was  wrong.  It  is  erroneous  to  suppose  that 
the  Civil  Court  could  either  order  a  new  entry  to  be  made  in 
the  revenue  records,  or  that  it  could  remove  the  effect  in  evi- 
dence, or  otherwise,  of  any  entry  that  may  be  made. 

Such  an  entry  and  the  conduct  of  the  party  in  whose 
avour  it  is  made  may,  however,  be  a  good  reason  for  asking 
the  Civil  Court  to  use  the  discretionary  power  it  has  of  making 
a  declaratory  decree  with  a  view  to  removing  its  evil  or  unjust 
effect.  We  have,  then,  to  see  whether  there  is  good  reason  for 
granting  a  decree  declaring  that  the  plaintiffs  are  in  possession 
of  the  land  sold  as  of  right  on  account  of  their  lien  for  unpaid 
purchase-money.   We  must  assume,  for  the  momenti  tbjqi^.the 
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plaintiffs  liave  been  in  possession  hitherto,  and  there  is  purchase* 
money  unpaid.  Under  these  circumstances,  have  the  vendors  a 
right  to  retain  possession  ?  It  is  understood  that,  unless  this 
right  exists,  the  plaintiffs  are  not  entitled,  with  reference  to  Full 
Bench  Ruling,  Punjab  Record  No.  12  of  1888,  to  any  decree 
declaring  the  fact  of  their  possession.  We  are  dealing,  it  must  be 
remembered,  not  with  a  contract  of  sale,  but  with  a  completed 
conveyance  by  which  the  property  in  the  land  has  passed  to 
the  defendant,  and  in  which  it  is  alleged  that  possession  has 
passed  and  the  price  been  paid  in  full  in  opposition  to  the  hy- 
pothesis with  which  we  are  dealing.  The  appellants'  counsel 
did  not  quote  any  authority  in  support  of  his  contention.  The 
counsel  on  the  other  side  pointed  to  the  principle  embodied  in 
Section  55  (4)  (6)  of  the  Transfer  of  Property  Act,  which, 
indicating  the  rights  of  the  seller,  lays  down  that  he  is  entitled, 
"  where  the  ownership  of  the  property  has  passed  to  the  buyer 
before  payment  of  the  whole  of  the  purchase-money,  to  a 
**  charge  upon  the  property  in  his  hands  for  the  amount  of  the 
"purchase-money,  or  any  part  thereof  remaining  unpaid." 
This,  it  may  be  observed,  does  not  deal  with  the  case  supposed, 
but  with  a  different  case,  viz,,  when  possession  has  passed. 
With  regard  to  the  possession,  however,  it  is  laid  down  in  a 
previous  part  of  the  section,  not  that  the  seller  may  retain  it, 
but  that  he  is  bound  "  to  give,  on  being  so  required,  the  buyer, 
"  or  such  person  as  he  directs,  such  possession  of  the  property 
**a8  its  nature  admits."  In  Story's  Equity  Jurisprudence, 
edition  12,  paragraph  606,  it  is  said  :  "  A  lien  is  not  in  strict- 
"  ness  either  a^tt*  in  re,  or  a  Jus  ad  rem;  but  it  is  simply  a  right 
"  to  possess  and  retain  property,  until  some  charge  attaching  to 
**  it  is  paid  or  discharged."  Again,  at  paragraph  1221,  the  origin 
of  the  lien  of  the  vender  is  traced  to  the  Roman  law,  and  the 
rules  of  Roman  law  are  set  forth.  Among  other  rules  of  that 
law,  we  find  it  stated  that,  although  the  sale  passed  the  title  and 
dominion  of  the  thing  sold,  yet  it  also  implied  a  condition  that 
the  vendee  should  not  be  master  of  the  thing  so  sold  nnless  he 
paid  the  price,  or  had  otherwise  satisfied  the  vendor  in  respect 
thereof.  Further  on  it  is  said  :  "  The  rule  was  equally  applied 
"whether  there  had  been  a  delivery  of  possession  to  the  vendee 
"  br  not.  If  there  was  no  such  delivery  of  possession,  then  the 
"  Vendor  might  retain  the  property  as  a  pledge  until  the  price 
"was"  paid."  I  have  been  unable  to  find,  in  the  further  dis- 
cussion of  the  subject  by  the  learned  author,  or  in  any  other 
authority,  that  this  rule  of  Roman  law  has  been  adopted  in 
English  law,  or  that,  if  it  were,  it  is  applicable  to  this  oonntry « 
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What  the  plaintiffs  are  dn titled  to  is  to  have  the  terms  of  the 
transfer  carried  out  if  they  be  still  legally  enforceable.  Accord- 
ing to  the  conveyance,  possession  was  supposed  to  have  been 
delivered  and  the  price  was  supposed  to  have  been  paid.  If 
these  conditions  have  not  been  complied  with,  they  should  be 
now  enforced  pari  passu,  if  this  can  be  done  according  to  law, 
as  tbo  time  for  compliance  in  regard  to  both  has  long  passed. 
Even  supposing  the  plaintiffs  were  originally  entitled  according 
to  law  to  retain  possession  in  consequence  of  their  lien,  it  does 
not  appear  that  they  can  have  a  right  at  this  date  to  have  it 
declared  that  they  are  in  possession  and  have  a  right  to  retain 
possession  in  consequence  of  this  lien,  seeing  that  under  Article 
111  of  Schedule  II  of  the  Limitation  Act  their  remedy  under 
it  was  long  ago  barred.  I  am,  therefore,  of  opinion  that  the 
particular  ground  on  which  the  plaintiffs  have  based  their  title 
to  possession  of  the  property  in  suit  is  not  sustainable,  and  that, 
accordingly,  under  the  Full  Bench  Haling,  No.  12,  Punjab 
li&xtrd  of  1888,  the  suit  as  laid  cannot  be  maintained. 

It  is  obvious  that  if  the  assumptions  made  in  the  above 
argument  could  be  established  as  facts,  the  plaintiffs  would  be 
entitled,  under  Section  28  of  the  Limitation  Act,  not  merely  to  a 
declaration  that  they  are  entitled  to  remain  in  possession  with 
a  view  to  enforcing  a  lien  for  a  portion  of  the  purchase-money, 
but  that  they  have,  since  the  ownership  passed  under  the 
deeds  to  the  defendant,  acquired  a  title  by  adverse  possession, 
and  that  they  are  owners  of  the  land.  They  have,  however, 
advisedly  set  up  no  such  claim,  and  it  is  unnecessary  to  consider 
what  their  position  would  have  been  if  their  suit  had  been  in 
this  form,  or  how  it  should  have  been  dealt  with. 

I  would,  for  these  reasons,  affirm  the  decree  of  the  lower 
Court  and  dismiss  the  appeal  with  costs. 

RiVAZ,  J. —I  concur  in  the  conclusion  that  the  suit  as  laid  22ni  Jany.  1892 
has  been  rightly  dismissed. 

The  plaint,  as  T  understand  it,  alleges  that  the  plaintiffs 
are  owners  and  in  possession  of  certain  property :  that  two 
deeds  of  sale  were  executed  by  them  in  1877  and  1879,  purport- 
ing to  convey  portions  of  the  said  property  to  the  defendant : 
that  defendant  never  got  possession  under  the  said  deeds, 
as  the  full  consideration  money  was  never  paid  by  him  :  that, 
notwithstanding  this  fact,  the  defendant  has  succeeded  in 
obtaining  dakhil  Icharij  from  the  revenue  authorities,  which 
is  calculated  to  cause  injury  to  the  plaintiffs,  though  it  has  not 
ousted  them  from  actual  possession :  and  that  the  plaintiffs, 
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therefore,  pray  for  a  declaratory  decree  that  they  are  in  pouession 
of  the  entire  landy  and  that  the  mutation  in  defendant's  favour 
will  not  affect  their  rights  of  possession. 

As  1  constrne  the  plaint,  it  stadionsly  abstains  from  sub- 
mitting for  the  consideration  of  the  Court  the  question  as  to 
with  whom  the  ownership  of  the  property  legally  rest«.  Now 
if,  as  ruled  in  Civil  Judgment  No.  12,  Punjab  Record  of  1888, 
Section  42  of  the  Specific  Relief  Act  does  not  allow  of  a  suit  for 
a  declaration  that  a  plaintiff,  who  alleges  no  title,  is  in  possession 
of  certain  property,  and  has  the  benefit,  or  is  entitled  to  the 
benefit  arising  from  the  fact  of  such  possession,  I  should  be 
disposed  to  hold  that,  a  fortiori^  a  plaintiff  who  alleges  title 
as  well  as  possession  cannot  be  allowed  to  ask  for  ^  declaration 
as  to  his  possession  only,  there  being  a  further  dispute  between 
the  parties  as  to  the  title.  But  if  I  am  wrong  in  the  above 
view  as  a  matter  of  strict  law,  I  should  certainly  hold  that 
the  proper  order  for  a  Court  to  pass  upon  a  claim  asking, 
under  the  cii^cumstances  already  explained,  for  a  declaratory 
decree  as  to  possession,  and  leaving  open  the  question  of 
title,  would  be  one  declining  to  exercise  its  judicial  dis- 
cretion  by  making  any  such  declaration,  the  effect  of  which 
would  be  to  leave  the  real  matter  of  dispute  between  the  parties 
nndcalt  with  and  undisposed  of. 

The  appeal  is  dismissed  with  costs. 

Ap}^al  dismissed. 
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BHAl  BHAGAT  SINGH  AND  BHAI  HIRA  SINQH,— 
(Plaintiffs),— APPELLANTS, 
Verstis 

HARNAM  SINGH,-(DErENDANT),-RESPONDENT. 
Case  No.  34  of  1890. 
(RivAZ  &  Stogdon,  J  J.) 

Guld$n  T$mplei  AmritsarSuccsssion  of  gaddi-nashin^ Custom  as  to^ 
Survivorship, 

In  determining  the  right  of  succession  to  the  oflBce  of  gaddi-nashin 
the  only  law  to  be  observed  is  to  be  found  in  the  custom  and  practice, 
which  must  be  proved  by  evidence. 

Hitherto,  the  rule  of  succession  in  the  case  of  the  Darbar  Sahib,  or 
Golden  Temple,  at  Amritsar  has  been  that  the  gaddunashins  have  nominated 
saocessors,  who  bare  been  installed  in  each  case  without  objection. 
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Held,  that  no  good  groands  existed  fur  applying  the  doctrine  of 
BarTivorship  to  a  case  snch  as  this,  there  being  no  analogy  between  three 
gaddi'na»hini  who  were  to  all  intents  and  pnrposes  separate  and  not  joiat, 
and  the  case  of  an  undivided  Hioda  fatnily  among  whom  the  doctrine  of 
sarvivorship  prevails. 

Held,  also,  that  it  would  not  be  jast  or  equitable  to  reduce  the  custom* 
ary  number  of  gaddi-naehins  from  three  to  two,  merely  to  benefit  the 
plaintlffa  and  to  the  detriment  of  the  institution  and  its  supporters. 

Fir$t  appeal  from  the  decree  of  Carr  Stephen  Esquire^  District 
Judge,  Amritmr,  dated  Ufh  Oetobet  1889. 

Rattigan  and  Rallia  Ram,  for  appellants. 

Higgins,  for  respondent. 

This  was  a  snit  by  two  gaddi-nnshins  of  the  Darbar  Sahib, 
or  Golden  Temple,  at  Amritsar,  claiming  to  be  the  rightful 
suceessora  of  the  third  flrafWt-nasAia  (Jowahir  Singh)  who  had 
died. 

The  facts  and  arguments  are  set  ont  at  length  in  the 
jndgment  of  the  Chief  Court  which  was  delivered  by 

RiVAZ,  J.— The  arguments  in  this  case  occupied  the  greater  291%  FAy.  1892. 
portion  of  two  days,  and  we  reserved  our  judgment,  as  the 
record  is  voluminous,  and  the  case  both  an  important  and  a 
troublesome  one.  I  have  now  been  able  to  peruse  carefully 
the  whole  of  the  printed  record  prepared  in  this  Court.  I  have 
not  thonght  it  necessary  to  refer  (further  than  was  done  in 
Court  at  the  hearing)  to  any  papers  not  printed  at  the  request 
of  either  party  from  the  connected  files.  The  printed  record 
as  it  stands  appears  to  me  substantially  complete,  and  both 
parties,  who  have  been  represented  throughout  by  competent 
advisers,  are  well  aware  of  the  rule  of  this  Court,  under  which 
iatimation  is  given  to  the  parties  in  first  appeals  that  the 
hearing  will  be  restricted  to  the  documents  comprised  in  the 
prmted  records. 

The  plaint,  so  far  as  it  is  material  to  the  case  at  tho 
present  stage,  sets  out  that  the  plaintiffs  (Bhais  Bhagat  Singh 
and  Hira  Singh)  were  with  one  Bhai  Jowahir  Singh  (deceased) 
the  joint  gaddi-nashina  of  the  Darbar  Sahib,  also  known  as  the 
Golden  Temple  at  Amritsar.  That  Jowahir  Singh  died  on  the 
14th  November  1885  without  having  appointed  any  chela  or 
successor.  That  on  the  27th  November  1886,  the  defendant, 
Bhai  Harnam  Singh,  brother  of  the  deceased,  was  arbitrarily 
placed  upon  the  gaddi  and  in  possession  of  the  property  and 
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rights  connected  therewith  by  Sardar  Man  Singh,  the  Manager 
sarbarah  of  the  Darbar  Sahib.  That  sach  an  appointment  is 
opposed  to  the  custom  of  the  institution,  defendant  being,  more- 
over, morally  unfit  for  the  post,  as  he  was  once  convicted  of 
gambb'ng.  The  plaintiffs,  therefore,  praj-ed  that  the  defendant  s 
succession  being  considered  unlawful,  he  might  be  dispossessed 
from  the  gaddi  and  possession  be  given  to  the  plaintiffs,  and 
that  the  latter  be  declared  gaddi-nashins  in  place  of  the  deceas- 
eil,  and  that  any  further  relief  which  the  Court  might  think 
proper  be  also  awarded.  In  their  supplementary  statements 
the  plaintiffs  made  it  clear  that  they  claimed  to  succeed 
Jowahir  Singh  by  right  of  snrvivorship,  the  gaddi  being  joint, 
and  Jowahir  Singh  having  died  without  appointing  any  lawful 
heir  or  successoi*. 

The  gist  of  the  defence  was  that  there  was  only  one  real 
gaddi-nashinf  namely,  the  deceased,  Jowahir  Sing;  that  plaintiffs 
were  mere  subordinates  remunerated  by  a  share  in  the  offerings ; 
and  that  plaintiffs  had  no  right  to  the  gaddi  by  snrvivorship, 
or  otherwise,  even  if  the  allegation  that  Jowahir  Singh  had 
left  no  lawfnl  successor  was  correct.  Further,  the  defendant 
contended  that  as  bi'other  and  chela  of  Jowahir  Singh,  he  was 
the  lawful  heir  by  law  and  custom  ;  that  he  had  (in  accordance 
with  ancient  custom)  been  duly  appointed  by  the  sanis,  mahantSy 
pujarls,  and  the  Darbar  Committee,  and  could  not,  therefore,  be 
displaced,  he,  moreover,  being  in  every  way  morally  fit  for  the 
post. 

It  may  conveniently  be  stated  here  that  the  defendant, 
H.imam  Singh,  when  examined  as  a  witness  (No.  2)  for  the 
plaintiffs,  distinctly  admitted  that  he  did  not  rely  upon  any 
nomination  of  himself  as  successor  made  by  Jowahir  Singh  dur- 
ing his  lifetime,  nor  upon  his  maternal  relationship  to  Jowahir 
Singh,  but  on  the  fact  that  he  was  Jowahir  Singh's  cliela,  and 
as  such  was  chosen  after  Jowahir  Singh's  death  by  the  brother- 
hood or  community,  and  installed  by  orders  of  the  Darbar 
Committee,  with  the  concuiTcnce  of  the  said  general  body. 

Issues  were  fixed  by  the  oflBcer  (Diwan  Ram  Nath)  who 
first  took  up  the  case,  and,  in  fact,  recorded  all  the  evidence,  and 
the  same  were  re-stated  in  a  different  form  by  the  District 
Judge  (Mr.  Carr  Stephen)  who  finally  disposed  of  the  case.  The 
plaintiffs'  suit  was  eventually  dismissed,  and  the  plaintiffs  are, 
therefore,  the  appellants  in  this  Court,  the  defendant  having 
also  put  in  a  cross-objection  on  the  question  of  costs  only. 
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The  questions  raised  by  the  appeal  to  this  Court,  stated  fiS 
briefly  as  possible,  appear  to  me  to  be—  • 

(1.)  Whether  the  plaintiffs  have  made  out  their  right 
to  succeed,  in  the  event  of  it  being  found  that 
Jowahir  Singh  died  without  having  any  lawfully 
appointed  succesfior,  or  any  pei-son  whom  custom 
recognises  as  eligible  to  sucoocd  in  default  of  such 
appointment  ? 

(2.)  If  so,  whether  defendant  has  lawfully  succeeded 
to  the  gaddi  upon  the  grounds  relied  upon  by  him  ? 

(3.)  If  not,  to  what  remedy,  if  any,  arc  plaintiffs  en- 
titled ? 

It  will  be  observed  that  the  plaintiffs'  claim,  as  laid,  is 
based  entii*ely  upon  their  own  right  of  succession.  At  the 
same  time  it  appears  to  have  been  conceded  in  the  lower 
Court  that,  even  if  the  plaintiffs  could  not  make  out  their 
own  right  to  succeed,  they  might  be  entitled  to  ask  the  Court  to 
dispossess  the  defendant  upon  the  ground  that  he,  too,  had  failed 
to  make  out  his  title.  The  District  Judge  in  his  judgment, 
after  disposing  of  the  plaintiffs'  claim,  so  far  as  it  relates  to 
their  own  title  to  succeed,  proceeds  (referring  to  the  fifth 
issae  which  raised  the  question  whether  defendant  was  Jowahir 
Singh's  duly  elected  successor)  :  The  question  involved  is 
"whether  the  defendant  is  the  lawfully  elected  successor  of 
"  Jowahir  Singh.  The  defendant  has  not  challenged  the  plaintiffs' 
right  to  raise  this  question,  nnd  its  disposal  involves  the 
"  consideration  of  three  different  questions."  In  the  argument 
before  us,  no  special  exception  was  taken  to  the  statement 
contained  in  the  word/j  above  italicised,  and  I  think  the  remark 
is  jus^tified  by  a  perusal  of  the  pleadings,  and  the  w  ritten  argu- 
ments submitted  in  the  first  Court.  I  confess  that  if  the  matter 
had  been  properly  pressed  at  the  proper  time,  I  should  have 
entertained  considerable  doubt  whether  the  plaintiffs'  claim, 
as  laid,  entitled  them  to  do  more  than  succeed,  if  they  could, 
upon  proof  of  their  own  title  as  successors  by  right  of 
survivorship  to  Jowahir  Singh,  deceased,  it  being  questionable 
whether  they  could  be  allowed  in  the  present  suit  to  obtain 
a  mere  declaration  that  defendant  has  i  o  valid  title,  or  a 
decree  for  his  ejectment  upon  that  bare  ground.  But  I 
h>ive  thought  it  best  to  Jispse  of  the  whole  case  as  it  was 
presented  to  us  at  the  hearing,  resei-ving,  of  course,  the 
right  to  decide  what   would  be   the  natrre  <{  the  decree 
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wbich  could  properly  be  granted  to  the  plaintiffs  in  the  event 
of  their  failing  to  establish  their  own  right  to  succeed  by 
suTTivorship,  but  succeeding  in  affirmatively  establishing 
the  invalidity  of  defendant's  title. 

The  first  two  questions  noted  above  may  conveniently  be 
discussed  together,  for  each  involves  the  main  poiot  in  the 
case,  namely,  as  to  the  rule  of  succession  prevailing  in  the 
institution  with  which  we  are  dealing.  In  determining  this 
question,  as  pointed  out  moi'e  than  once  by  their  Lordships 
of  the  Privy  Council,  the  only  law  to  be  observed  is  to  be  found 
in  custom  and  practice  which  must  be  proved  by  evidence. 
Moreover,  the  claimant  must  show  that  he  is  entitled,  according 
to  the  custom,  to  recover  the  property  for  which  he  is  suing,  it 
not  being  sufficient  to  rely  upon  the  infirmity  of  <  he  title  of 
the  defendant,  who  is  in  possession  (vide  Getida  Puri  v.  Chatar 
Puri,  I.  L.  R.,  9  All.,  1,  and  the  earlier  cases  therein  cited). 
Unfortunately,  a  labourious  study  of  the  very  voluminous 
record  in  the  present  case  discloses  a  very  meagre  amount  of 
information  upon  the  very  points  with  regard  to  which  it 
would  be  most  satisfactory  to  have  full  and  certain  knowledge. 
The  following  table  indicates  the  persons  who,  so  far  as  can  be 
ascertained,  have  occupied  the  position  of  gaddi-nashins  of  the 
Darbar  Sahib  at  Amritsar 

BHAI  (JHANCHAI.  SINGH. 
I 

Bhai  Atma  Sfnoh. 


fiham  Singh. 

Jaaea  Singh. 
I 

Jowahir  Singh 
(whose  Bnccession  ia 
in  dispute). 


I 

Gopal  Singh. 

i 

Diwun  Singh. 
I 

Bira  Singh, 
plaintiff. 


Makhan  :i^ingh. 


Gahna  Singh, 
or 

Kanhya  Singh. 


Bhngat  Singh, 
plaintiff. 


At  the  very  outset,  however,  there  is  a  diffculty  in  deter- 
mining the  exact  point  of  time  when  the  gaddi  ceased  to  be  ex- 
clusively occupied  by  one  Eole  gaddi-nashin,  and  was  divided 
(as  it  certainly  was  at  the  time  of  Jowahir  Singh's  death) 
among  three  incumbents.  The  point  is  not  of  vital  importance, 
and  T  will  state  what  appears  to  me  to  be  deducible  from  the 
evidence,  oral  and  documentary,  as  briefly  as  T  can.    I  think  it 


Digitized  by 


Google 


Mat  1892.  3 


CIVtL  JtJDGBIEKTS-Ko.  49. 


.183 


is  clear  thai  both  Chanchal  Singh  and  Atma  Singh  exercised  an 
undivided  sway.  I  am  also  inclined  to  believe  that  Sham  Singh 
sacceeded  in  the  first  instance  to  the  sole  authority.  How 
the  authority  came  to  be  divided  appears  to  me  to  be  somewhat 
in  this  way.  No  doubt  from  the  earliest  times  the  gaddi*na$hin 
would  be  assisted  in  his  less  important  duties  by  his  disciples 
and  other  subordinates,  and  it  is  probable  that  some  of  these 
would  be  entrusted  with  more  important  duties  than  others. 
It  seems  to  mo  that  in  the  days  of  Sham  Singh,  Gopal  Singh 
and  Makhan  Singh  managed  in  this  way  to  obtain  such  influ- 
ence that  possibly,  during  Sham  Singh's  lifetime  and  at  all  eventn 
after  his  death,  they  had  themselves  obtained  the  footing  cyf 
something  more  than  mere  assistants,  so  that  when  Sham  Singh 
died  they  succeeded  in  getting  themselves  recognised  along  with 
Sham  Singh's  successor,  Jassa  Singh,  as  gaddi'tiashins,  entitled 
to  sharo  with  the  direct  representative  of  the  original  branch 
the  duties  and  profits  of  the  goMi-naihini.  At  all  events,  we 
find  from  documentary  evidence  that  in  1850-51  Jassa  Singh, 
Makhan  Singh  and  Gopal  Singh  were  all  established  as 
gaddi-nashins,  with  rights  which  were  very  nearly  equal,  if  not 
altogether  so.  In  1851,  Makhan  Singh  (who  appears  to  have 
been  the  most  litigious  of  all  the  gaddi-nashins)  laid  claim  to 
shaie  in  a  jagir^  which  then  stood  in  the  name  of  Jassa  Singh  only. 
The  suit  was  compromised,  Jassa  Singh  agreeing  to  allow  Ma- 
khan Singh  the  same  payments  in  cash  and  kind  out  of  the  jagir 
as  he  was  already  allowing  to  Gopal  Singh.  Hoth  Jassa  Singh 
and  Gopal  Singh  must  have  died  soon  after  this  date,  for  in 
1 859-60  we  find  Jowaliir  Singh,  Makhan  Singh  and  Dewan 
Singh  figuring  in  the  records  of  cases  as  the  three  gaddi*na$h%ni^ 
Makhan  Sing,  as  usual,  being  foremost  in  the  fray.  Jassa  Singh, 
we  know,  died  in  1856,  as  will  appear  latsr.  We  also  know 
that  in  1855  Makhan  Singh,  finding  himself  too  old  to  discharge 
the  duties  of  his  office,  appointed  his  son  Gahna  (Kanhya) 
Singh  as  his  successor  dui'ing  his  own  lifetime.  There  was  a 
suit  about  this  appointment,  but  Makhan  Singh  eventually 
gained  his  point.  Gahna  Singh,  however,  died  before  his 
father,  and  it  appears  that  Makhan  Singh  then  resum^ed  his 
scat  on  the  gaddi  up  to  the  time  of  his  own  death,  which  took 
place  in  186:}.  In  1866,  we  find  Jowahir  Singh,  Dewan  Singh 
and  Bhi^t  Singh  in  undisputed  occupation  of  the  gaddi. 
Again,  by  1870  Dewan  Singh  had  been  replaced  by  Hira  St&gh, 
and  so  matters  remained  up  till  the  recent  death  of  Jowahir 
Singh.  The  above  information  is  obtained  almost  entirely  from 
allusions  found  in  the  records  of  decided  cases.    It  is  not,  I  feir 
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very  precise  or  explicit,  but  I  have  not  been  able  to  make  ifc 
more  so,  after  a  perusal  of  the  whole  record.  One  thing  is, 
I  consider,  perfectly  clear,  and  that  is  that  defendant's  plea,  that 
Jowahir  Singh  at  his  death  was  the  sole  gaddi-nashin,  is  quite 
unmaintainable.  For  two  or  three  generations  there  have 
certainly  been  three  occupants  of  the  gaddiy  each  of  whom  has 
on  his  death  been  succeeded  by  his  heir  or  nominee.  As  to  the 
exact  rule  governing  such  succession,  the  record  is  hopelessly 
vague.  All,  I  think,  that  can  be  certainly  deduced  from  the 
mass  of  undigested  matter  is  that  the  usual  custom  was  for  the 
gaddi-nashin  during  his  lifetime  to  nominate,  either  expressly  or 
by  implication,  a  chela  or  relation  as  his  successor,  and  that 
such  nomination  was  usually  accepted  by  the  brotherhood — the 
santsy  mahantsy  Ac.,  <fcc.,  so  frequently  referred  to  tlirougliout 
the  record.  I  am  not  prepai*ed  to  hold  it  established  that  it 
was  absolutely  necessary  that  a  cheUi  should  be  nominated,  or  at 
least  a cAe^  who  had  been  made  a  chel  i  by  any  particular  form 
or  ceremony.  There  is  no  evidence  that  I  can  discover  which 
clearly  explains  what  this  important  process  of  appointing  a  chela 
really  is.  I  understand  that  the  ceremoney  of  receiving  poAa/ 
is  the  ceiemony  of  baptism  into  the  Sikh  religion,  and  that  in 
this  way,  and  in  one  sense,  every  Sikh  becomes  the  chela  of  the 
ffuru  who  has  initiated  him.  What  the  special  ceremony  is  by 
which  a  gaddi^nashin  appoints  a  chela  with  a  view  to  his  succeed- 
ing to  the  gaddiy  I  have  been  quite  unable  to  discover,  and  I 
doubt  if  any  particular  custom  upon  this  point  exists.  As  far 
as  appears  from  the  evidence,  a  gaddi-nashin  has  hitherto  been 
allowed  to  appoint  either  a  chela  or  a  blood  relation  as  his 
saccessor,  and  hitherto  the  nomination  lias  been  accepted 
without  objection.  I  gather  that  the  succession  in  the  direct 
line  from  Bhai  Chanchal  Singh  to  Jowahir  Singh  has  always 
passed  from  guru  to  chela,  whereas  in  Gopal  Singh  and  Makhan 
Singh's  lines  a  blood  relation  has  in  each  case  succeeded.  But 
the  fact  is  that  there  is  very  scanty  evidence  forthcoming  as  to 
the  actual  facts  of  any  of  the  successions  which  have  hitherto 
taken  place :  er.cept  in  the  case  of  the  successions  to  Jassa 
Singh  and  Makhan  Singh,  the  lecord  is  practically  silent. 
Jassa  Singh  died,  as  already  stated,  in  I806,  Shortly  before 
his  death  he  executed  a  deed  of  gift  in  favour  of  Jowahir 
Singh,  whom  he  describes  (not  as  his  chela),  but  as  one  whom 
he  has  brought  up  from  infancy  and  treated  as  a  son.  Nor 
does  the  document  distinctly  appoint  Jowahir  Singh  as  the 
writer's  succ^essor  to  the  gaddu  It  appeal's,  however,  to  have 
been  acted  upon  after  Jassa  Singh's  death  as  evidencing  some 
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such  appomtment,  for  an  eDdorsement  upon  the  original  deed 
shows  that  it  was  accepted  at  the  time  of  the  installation  of 
Jowahir  Singh,  as  indicating  the  wishes  of  the  deceased  that 
snch  instalment  should  take  place.  The  defendant  relies  upon 
this  gathering  of  the  brotherhood,  the  saiits^  mahanie,  pujaris,  Ac. 
as  showing  that  election  is  the  real  rule  by  which  the  succession 
to  the  gaddi  is  determined.  It  is,  I  think,  quite  impossible  to 
hold  that  there  is  any  sufficient  evidence  that  such  is  the 
established  custom.  In  each  case,  where  we  find  a  reference 
made  to  the  assembling  of  the  brotherhood,  the  assembly  seems 
to  have  taken  place  merely  to  instal  an  already  nominate 
successor,  rather  than  with  a  view  to  electing  such  successor. 
As  to  the  succession  to  Makhan  Singh,  his  successful  attempt 
to  put  in  Gahna  Singh  as  gaddi-nashin  daring  his  lifetime  has 
already  been  alluded  to.  The  decision  of  this  Court  reported  as 
No.  4.  Punjab  Hecord  of  1870,  gives  us  some  information  as  to 
what  occurred  after  his  death.  *'  Before  the  death  of  Makhan 
Singh,*'  the  judgment  recites,  "  Bhagat  Singh  performed  the 
duties  of  granthi,  and  he  continued  to  do  so  after  his  grand- 
**  father's  death,  receiving  no  extra  share  in  the  profits  of  his 
"office  for  so  doing,  but  dividing  what  he  received  with  his 
**  cousins."  The  decision,  however,  was  to  the  effect  that  the 
office  of  gaddi-nashin  was  not  a  descendible  inheritance,  and 
that  the  plaintiffs  (Bhagat  Singh's  maternal  relations)  had  no 
valid  claim  to  share  in  the  offerings.  It  further  appears  that 
in  this  case  the  plaintiffs  had  attacked  the  validity  of  Bhagat 
Singh's  appointment,  and  the  judgments  show  that  the  Courts 
were  very  doubtful  as  to  whether  he  had  been  regularly 
appointed.  I  should  infer  from  the  available  information  upon 
this  point,  that  at  all  events  no  ceremonial  appointment  of 
Bhagat  Singh  as  chela  or  successor  by  Makhan  Singh  could  be 
shown.  The  most,  then,  that  I  consider  that  the  plan  tiffs  can 
be  held  to  have  established  as  to  the  rule  of  succession  is  that 
hitherto  the  gaddi-nashins  have  nominated  successors,  who 
have  been  installed  in  each  case  without  objection.  When,  * 
therefore,  the  plaintiffs  attempt  to  argue  that  they  are  the  true 
BQCcessors  in  the  present  case  by  right  of  survivorship,  they  are 
at  once  met  with  the  objection  that  they  have  failed  to  prove 
that  any  such  principle  can  be  held  applicable  to  the  present 
case.  No  such  custom  can  be  established,  inasmuch  as  on 
plaintiffs'  own  showing  the  exact  complication  that  has  now 
arisen  has  never  arisen  before.  And,  as  the  only  law  to  be 
observed  in  the  case  is  to  be  derived  from  custom  and  practice, 
which  the  plaintiffs  must  affirmatively  prove,  they  must  be 
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held  to  have  failed  to  establish  their  main  point  *  upon  any 
ground  that  can  bo  accepted.  But  I  would  add  with  reference 
to  the  argument  tliat  in  the  absence  of  costom  the  law  should 
be  applied,  and  if  not  the  law,  then  justice,  equity  and  good 
conscience,  that  I  can  find  no  good  ground  for  applying  the 
doctrine  of  survivorehip  upon  either  view.  There  is,  to  my 
mind,  no  analogy  between  the  three  gaddi-nashins  with  whom 
we  are  now  dealing,  and  who  ai^e  to  all  intents  and  pni-poses 
separate  and  not  joint,  and  the  undivided  Hindu  family,  among 
whom  the  doctrine  of  survivorship  holds  good.  Nor,  to  ray 
mind,  would  it  be  just  or  equitable  to  reduce  the  customary 
number  of  gaddi-nashins  from  three  to  two,  merely  to  benefit  the 
plaintiffs  and  to  the  detriment  of  the  institution  and  its  support- 
ers. I  have  not  laid  much  stress  upon  the  oral  evidence  of  the 
plaintiffs'  witnesses,  though  I  have  carefully  analysed  the  state?- 
ments  of  all  seventeen.  For  each  admits  that  the  question 
which  the  plaintiffs  propound  has  never  hitherto  arisen,  and 
each  gives  merely  his  own  opinion  of  what  would  be  a  good 
rule  to  follow  in  the  present  emergency.  But  I  notice  that 
very  few  of  the  witnesses  commit  themselves  to  the  opinion 
that  plaintiffs  should  take  by  survivorship  under  the  present 
circumstances,  though  many  try  to  make  out  that  plaintiffs 
should  select  a  successor  acceptable  to  themselves.  I  am  quite 
clear,  therefore,  that  plaintiffs  cannot  get  a  decree  in  the  pre- 
sent case  giving  them  possession,  as  the  lawful  successors  to 
Jowahir  Singh,  deceased,  and  this  leads  a  consideration  of 
the  question  of  defendant's  title  to  succeed. 

Here,  again,  I  consider  that  the  burden  of  proof  is  still 
/upon  the  plaintiffs.    They  cannot  claim  to  displace  the  defen- 
/  dant  until  they  prove  that  his  occupation  of  the  gaddi  is 
contrary  to  the  custom  of  the  institution.    Had  the  plaintiffs 
succeeded  in  their  contention,  that  no  one  could  by  custom  sit 
upon  the  gaddi  unless  (a)  he  was  appointed  by  the  last  oc- 
cupant, or  (6)  he  was  that  last  occupant's  chela^  in  some  proved 
sense, — that  is  appointed  in  some  special  manner, — then  I  think 
it  would  lie  upon  the  defendant  to  make  good  his  plea  that  he 
was  Jowahir  Singh's  c^eZa,  appointed  in  the  special  manner  that 
.  he  alleges.    But,  as  I  have  already  held,  I  can  find  no  convinc- 
/  ing  evidence  of  any  special  ceremonial  appointment  as  chela 
'  being  necessary  to  qualify  for  the  post  of  gaddi-nashin.    At  the 
same  time,  I  entirely  disbelieve  the  evidence  that  defendant 
now  produces  to  establish,  that  on  a  certain  day  (the  Dasehra 
of  Sambat  I933  =  23nd  September  1876)  Jowahir  Singh,  by  a 
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special  ccreiaony  in  his  own  Akal  Bunga,  and  in  the  presence 
of  witnesses,  constituted  defendant  his  chela  with  a  view  to  his 
succeeding  him.    It  was  urged  with  a  good  deal  of  force  that 
it  is  impossible  to  credit  tin's  evidence  in  face  of  the  statement 
which  defendant  himself  made  before  the  Committee  of  Manage- 
ment in  October  1886,  to  the  effect  that  he  became  Jowahir 
Singh's  chela  sixteen  years  before  that  date.    In  reply  to  this, 
certain  members  of  the  Committee  pointed  out  that  there 
was  a  statement  of  Bhup  Singh  (the  defendant's  maternal 
father)  made  as  late  as  1876,  which  indicated  plainly  that 
up  to  that  time  Jowahir  Singh  had  not  appointed  Harna  m 
Singh  as  his  chela.    In  the  present  case,  therefore,  we  find  de- 
fendant going  back  from  his  earlier  statement  and  attempting 
to  prove  an  appointment  as  chela,  which  would  be  consistent 
with  his  father  s  deposition.    Moreover,  it  seems  clear  that 
when  defendant,  soon  after  Jowahir  Singh's  death,  urged  his 
claims  in  a  written  petition  to  the  Deputy  Commissioner,  ho 
never  mentioned  that  he  was  a  chela  of  the  deceased,  and  enti- 
tled as  such  to  succeed  him.    Again,  at  an  early  stags  of  the 
present  case,  defendant  was  questioned  with  a  view  to  eliciting 
from  him  the  precise  date  upon  which  the  alleged  ceremony 
took  place,  but  he  refused  to  reply  upon  the  point,  presumably 
because  he  had  not  even  then  finally  arranged  what  was  to  be 
the  exact  occasion  of  the  appointment.    I  think,  therefore,  that 
defendant  has  failed  to  prove   either  that  Jowahir  Singh 
made  him  his  chela,  or  that,   if  ho  had,   this  alone  would 
suffice   to  establish  the  validity  of  hi.s  title  to  the  gaddi, 
I  have  already  stated  that  I  do  not  consider  that  any  custom 
of  selection  is  made  out.    But  what  I  consider  defendant  has 
proved  is  this,  that  he  used  to  assist  Jowahir  Singh  during 
his  lifetime  in  the  performance  of  some  of  the  duties  of 
his  office ;  that  he  is  not  morally  disqualified  from  being  a 
gaddi-nashin,  though  he  was  in  1880  once  convicted  under  the 
Gambling  Act ;  that  he  has  not  usurped  the  gaddi  forcibly, 
but  has  been  installed   (apparently  without   objection)  by 
the  Manager  of  the  Darbar  Committee  acting,  not  arbitrarily, 
as  alleged  by  plaintiffs,  but  under  a  vote  of  a  majority 
of  the  Committee  acting  in  meeting  convened  for  the  pur- 
pose; and  that  his  appointment  is  not  opposed  to  any  known 
custom  of  the  institution.  If  the  burden  of  proof  lay  upon  the 
defendant  proof  of  the  above  facts  might  be  held  insufficient  to 
discharge  it.    But,  as  already  indicated,  the  onus  is  on  the 
plaintiffs  to  prove  the  specific  rule  of  costom  under  which  the 
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defendant  mnst  be  ejected,  either  to  make  way  for  themselyes, 
or  for  somebody  else,  who,  after  costom  has  been  duly  complied 
with,  can  be  appointed  lawfully  to  succeed.  Otherwise,  the  de- 
fendant must  remain  where  he  is,  however  infirm  his  own  title. 
Feeling,  as  I  do,  that  it  would  be  impossible  to  decide  upon  the 
present  record  that  plaintiffs  can  be  allowed  to  absorb  the  pre- 
sent vacancy,  it  would  clearly  be  most  mischievous  to  give  them 
a  decree  enabling  them  to  eject  the  defendant,  and  yet  leaving 
the  matter  undecided  as  to  the  person  to  take  his  place.  The 
executive  authorities  and  the  Darbar  Committee  have  at  least 
attempted  to  act  reasonably  and  constitutionally  in  the  matter. 
No  doubt  no  one  would  seriously  listen  to  plaintiffs'  plea  that 
they  should  get  the  appointment,  for  it  should  be  noted  that 
the  powerful  Sikh  Sardars  who  opposed  Harnam  Singb's  ap- 
pointment, voted  not  for  plaintiffs,  but  for  a  third  party.  But  I 
consider  that  their  claim  might  rightly  be  regarded  s^s  prima  facie 
unreasonable,  and  the  record  of  the  present  case  discloses  that 
they  have  utterly  failed  to  make  it  good.  The  Committee  have 
considered  the  claims  of  all  who  chose  to  put  such  in,  and  by  a 
majority  of  six  to  three  have  installed  the  defendant,  who,  there 
is  at  least  some  evidence  to  show,  is  a  persona  grata  with  the 
community  at  large.  It  is,  I  think,  no  great  misfortune  that 
such  a  person  cannot  be  displaced  even  though  the  validity 
of  his  appointment  according  to  the  custom  of  the  institution  is 
doubtful. 

The  above  view  of  the  case  appears  to  me  to  render  it 
unnecessary  to  deal  with  certain  questions,  which  were  hotly 
contested  before  us  in  the  argument.  I  lay  no  particular 
stress,  for  instance,  upon  the  mahzarnamas  produced  by  the 
defendant,  which  in  a  half-hearted  sort  of  way  he  wished  to 
rely  upon  (1)  as  proof  of  certain  facts  stated  therein  ;  (2)  as 
evidencing  an  election  or  appointment  of  himself  by  the  brother- 
hood or  community  at  large.  I  am  not  prepared  to  hold,  as 
contended  for  the  plaintiffs,  that  these  documents  are  absolutely 
inadmissible  in  evidence  ;  but  I  consider  that  they  are  of  no 
value,  as  evidence,  except  perhaps  to  indicate  (for  what  it  is 
worth)  that  the  signatories  had  no  particular  objection  to  de- 
fendant's appointment.  I  should  mention  that  the  dastur-al- 
amal,  or  book  of  regulations  for  the  Darbar  Sahib,  compiled 
in  1859,  a  copy  of  which  has  been  filed  by  the  defendant, 
throws  no  light  whatever  upon  any  of  the  matters  seriously  in 
contest  in  this  case.  It  is  absolutely  silent  as  to  the  history  or 
customs  of  tho  institution,  or  as  to  the  role  of  succession,  and 
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merely  deals  with  certain  qaestions  of  management  immaterial 
to  the  present  litigation.  Lastly,  I  have  not  thought  it  neces- 
sary to  disease  various  minor  points  relied  upon  as  proving  or 
disproving  that  defendant  was  chela  of  Jowahir  Singh,  deceased. 
I  am  so  satisfied  that  the  direct  evidence  on  this  point  produced 
by  the  defendant  cannot  be  relied  upon,  that  it  is  unnecessary 
to  carry  the  question  any  further. 

On  the  whole  case,  I  consider  that  the  plaintiffs  are  not 
entitled  to  any  relief,  inasmuch  as  they  have  failed  to  prove 
either  that  they  are  themselves  the  rightful  successors  to 
Jowahir  Singh,  or  that  the  defendants  continuance  in  the  office 
of  which  he  is  in  actual  possession  is  opposed  to  any  customary 
rule  governing  the  institution.  So  far  as  1  can  judge,  the 
present  case  has  never  hitherto  arisen  :  and  I  consider  that  it 
is  not  enough  for  the  plaintiffs  to  show  that  defendant's  suc- 
cession cannot  be  justified  by  and  proved  usage.  It  is  obvious 
that  there  must  be  some  mode  of  appointing  a  new  gaddi'naskiny 
say,  for  instance,  in  the  event  of  all  three  gaddi-ncuhins  dying 
without  nominating  a  successor,  and  I  therefore  think  that 
plaintiffs  must  prove  either  that  defendant's  succession  is 
Of  posed  to  some  proved  usage,  or  at  least  that  he  has  been 
appointed  in  some  purely  arbitrary  and  unreasonable  manner 
or  has  forcibly  taken  possession,  or  has  gotin  in  a  way  which 
the  principles  of  justice,  equity  and  good  conscience  compel  the 
Court,  not  only  to  refuse  to  recognise,  but  actively  to  counteract. 
As  no  snch  facts  as  above  have  been  made  to  appear,  I  would 
dismiss  this  appeal  with  costs,  and  I  would  deal  with  the  re- 
spondent's cross-objection  by  holding  that  the  first  Court's 
order  as  to  the  costs  of  that  Court  is  reasonable  and  should  not 
he  interfered  with. 


No.  50. 

MUSSAMMATS  KISHNO  AND  PARTAPO,— (Pliintiffs), 
-APPELLANTS, 


EAMAN  AND  OTHERS,— (Defendants),— RESPONDENTS. 


Cuitom^  Unmarried  daughter — Maintenance  out  of  or  eueeeaion  to 
deeeaeed  father* e  eetate— Hindu  Jafe,  Ludhiana  District, 

Found,  that  among  Hinda  Jats  of  the  Lndhiana  Dietrict,  cnitom 
reofoiiet  th«  right  of  the  unmarried  datighterf>  to  be  maintained  out  of 


Stogdon,  J. — I  concur. 


29th  Fehy.  1892. 


Appeal  dumissed. 


Versus 


APPtLLATt  SiDI. 


Case  No.  383  of  1891. 
(Beston  &  RiyAz,  JJ.) 
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the  estate  of  the  deceased  father,  and  oven  in  some  cases  a  right  to  posses- 
sion  of  the  estate  until  marriage. 

Further  appeal  from  the  desree  of  G.  Leslie  Smith  Esquires, 
Divisional  Judge,  Umhalla,  dited  20th  December  1890. 

The  parties  were  Hindu  Jats  of  the  Ludhiana  District. 
The  only  question  of  importance  was  as  to  the  rights  of  an  un- 
married daughter  to  be  maintained  out  of  her  deceased  father  s 
estate. 

The  judgment  of  the  Chief  Court  was  delivered  by 
21th  Jany,  1892.  Rivaz,  J.—The  parties  are  Hindu  Jats  of  the  Ludhiana  dis- 
trict. A  sonless  proprietor,  named  Karma,  died  on  the  12th  Octo- 
ber 1887,  and  his  widow  also  died  about  a  month  and  a  half  later 
Dakhil  kharij  took  place  in  favour  of  Karma's  collaterals  related 
in  the  sixth  degree  (defendants  Nos.  1 — 20  in  the  present  case), 
the  claims  of  one  Kaku  Singh,  who  set  up  a  title  as  adopted 
son,  having  been  disallowed.  The  present  plaintiffb,  the 
minor  daughters  of  Karma,  also  put  in  a  claim  through  a  re- 
lation, Mussammat  Saddan,  but  were  referred  to  a  regular  suit. 
This  was  in  June  18S3.  On  the  20th  July  1889,  defendants 
No«.  1—20  sold  the  land  which  they  had  obtained  as  Karma's 
heirs  to  defendants  No.  21 — 23  for  Rs,  2,500.  The  daughters  of 
Karma,  therefore,  bring  the  present  suit  to  establish  :  (1)  that 
they  arc  the  lawful  heirs  of  Karma  and  entitled  to  succeed  in 
preference  to  the  collaterals  ;  (2)  that  in  the  event  of  this  not 
being  established,  they  are  entitled  to  be  maintained  and  to 
have  their  maintenance  made  a  charge  upon  the  property  in 
the  hands  of  the  purchasers.  There  were  other  items  of  claims 
which  need  not  be  mentioned  as  they  are  not  now  material. 

We  think  it  clearly  proved  that  the  property  in  dispute 
is  ancestral  property,  and  that  no  custom  is  established  by 
which  the  daughters  can  succeed,  in  the  presence  of  collaterals 
related  in  the  sixth  degree.  The  lower  Courts  have  decreed 
the  plaintiffs,  as  against  defendants  Nos.  1--20,  a  cash  mainte- 
nance at  the  rate  of  Rs.  4  per  mensem  for  each  plaintiff,  with 
a  right  of  residence  in  a  house,  and  have  made  a  further  provi- 
sion for  the  expenses  of  the  plaintiffs'  marriages.  The  defen- 
dants have  accepted  this  decree,  so  that  the  only  material 
question  remaining  for  decision  upon  plaintiffs*  appeal  is 
whether  the  maintenance  decreed  should  not  be  made  a  charge 
upon  the  property  in  the  hands  of  defendants  No.  21—23.  It  is 
probable,  though  not  perhaps  certain,  that  the  latter  knew  of 
the  existence  of  the  daughters,  and  their  right  to  be  mftintain©^ 
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oat  of  tho  ancestral  property.  Bat  be  this  as  it  may,  we 
consider  it  sufficiently  established  that  among  Hindu  Jats  of 
this  locality  custom  recognises  the  unmarried  daughter's  right 
to  be  maintained  out  of  the  estate  of  the  deceased  father  (vide 
page  6 1  of  Walker's  Customary  Law  of  the  Ludhiana  District), 
and  that  she  has  even  in  some  cases  a  right  to  possession  of 
the  estate  until  her  marriage. 

We  therefore  accept  this  appeal,  and  vary  the  decree 
of  the  lower  Court  by  adding  a  proviso  to  clauses  (2)  and  (3) 
thereof,  that  the  amounts  therein  referred  to  are  further  declared 
to  be  a  charge  upon  the  land  in  suit  in  the  hands  of  defendants 
Xos.  21 — 23.    Each  party  v,ill  pay  his  own  costs  in  this  Court. 

Decree  varied. 


No.  51. 

MAYA  SHAH  AND  BHAWANI  SHAH,— (Placntifps),—  v 
APPELLANTS,  / 

>  APPBLLATt  SlOK 

Versus  I 
FEROZDIN  AND  OTHERS,— (Defendants),—  ^ 
RESPONDENTS. 
Case  No.  1084  of  J  890. 
(RiVAZ  &  Stogdon,  JJ.) 

Regulation  XVII  of  1806 — Service  of  notice — Service  on  each  mortgagor. 

To  efltablish  a  safficioDt  compliance  with  the  provisions  of  BeguUtion 
XVII  of  1806,  it  is  necessary  that,  if  there  be  more  than  one  mortgagor, 
each  mortgagor  should  be  served  with  a  copy  of  the  mortgagee's  petition  to 
foreclose,  service  upon  one  of  the  mortgagor's  nlone  being  inadequate. 

Further  appeal  from  the  decree  of  F.  Bullock  Esquire,  Divisional 
Judge,  Jhelnm,  dated  4th  July  1890. 

P.  C.  Chatterjee,  for  appellants. 

Bates,  for  respondents. 

The  question  raised  by  this  appeal  was  as  to  thecompli. 
ance  by  the  plaintiffs  with  the  provisions  of  Section  8  of  Regu- 
lation XVII  of  1806  as  to  giving  of  notice  of  foreclosure  to  the 
mortgagors. 

The  facts  suflScienMy  appear  from  the  judgment  of  the 
Chief  Court  which  was  delivered  by 

RiVAZ,  J. — The  first  set  of  notices  are  not  relied  upon,  and  4dh  Feby,  1892 
ightly,  for  though  they  appear  to  have  been  served  on  all  three 
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defendants,  the  said  notices  (on  perusal)  appear  to  be  materiall j 
defective,  as  they  do  not  state  that  if  the  mortgagors  fail  to 
redeem  within  one  year,  the  mortgage  will  be  finally  forclosed. 

The  second  set  of  notices  appear  to  be  in  proper  form,  but 
the  question  is  whether  there  is  proof  of  due  service  upon  all 
three  defendants.  The  purtvanas  themselves  show  that  only 
one  defendant,  viz.^  Nizam  Din  was  actually  served  by  the 
process-server,  and  there  is  no  sufficient  evidence  that  the  ' 
other  defendants  were  ever  furnished  with  the  copy  of  the 
application  or  the  notification  required  by  the  Regulation. 
That  Nizam  Din  told  his  bro theirs  that  foreclosare  proceed- 
ings had  been  commenced  is  probable,  as  they  all  three 
appeared  in  Court  on  the  II th  June,  but  something  more  than 
this  must  be  proved,  to  establish  a  sufficient  compliance  with 
the  Regulation,  see  I  L.  R.,  3  Calc.  397,  and  11,  Calc,  III. 

We  cannot  hold  that  the  Divisional  Judge's  decision  is 
erroneous,  and  we  therefore  dismiss  the  appeal  with  costs.  ^ 

Appt'ol  di$mis$ed. 


No.  52. 

HAYAT  MUHAMMAD  AND  ANOTHER,- (Plaintiffs),- 
(  APPELLANTS, 
Appti.i;.ATt  SiDx.  <  Versus 

I       FAZL  AHMAD  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Case  No.  854  of  1890. 
(Benton  &  Rivaz,  JJ.) 

Cuitom—AtDan$  of  Rawalpindi  Childless  proprietor —Qift  to  graml 
nephew  in  pretence  of  brother — Burden  of  proof. 

Found  that  arooDg  Mahammadan  A  wans  of  the  Hawalpindi  District 
a  obildlesB  proprietor  is  not  competent,  in  presence  of  a  brother,  to  convey 
his  whole  estate  by  gift  to  his  grandnephews. 

Semhle, — In  adjusting  the  burden  of  proof  in  soch  an  alienation,  the 
same  rule  applies  as  if  the  case  had  occurred  in  a  part  of  the  ProTince  to 
which  the  Full  Bench  ruling,  Punjab  Record ^  No.  107  of  1887j  is  to  be 
regarded. 

Sbam  Lai,  for  appellants. 

Morton,  for  regpondents. 

The  plaintiffs  sued  for  a  declaration  that  an  oral  gift  should 
not  affect  their  right  to  succeed  the  donor.  The  parties  were 
Atahaminadan  Awant  of  the  Rawalpindi  District,  and  the 
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question  for  consideration  was,  whether  a  childless  proprietor 
was  competent  in  presence  of  a  brother  to  convey  his  whole 
estate  by  ^ift  to  his  gniiul-nephews. 

The  judgment  of  the  Court  was  delivered  by 

Benton',  J. — The  parties  to  this  case  are  Muharamadan  29th  Jany,  1892. 
Awans  of  the  Rawalpindi  District,  and  the  question  to  be 
decided  is,  whether  a  childless  proprietor  is  competent  in  pre- 
sence of  a  brother  to  convey  his  whole  estate  by  gift  to  his 
grand-nephews.  The  suit  was  brought  by  the  brother  to  con- 
test the  alienation.  Besides  the  ground  that  the  donor,  in 
accordance  with  the  custom  of  the  tribe  and  family,  was  not 
competent  to  make  the  gift,  it  was  also  contested  on  the 
ground  that  the  donor  was  old  and  feeble,  under  undue  influence, 
and  incapable  of  comprehending  what  he  was  doing.  This  is 
still  insisted  on  in  this  appeal,  but,  as  we  think,  without  any 
good  reason.  The  donor  appeared  in  Court  at  the  first  hearing 
of  the  case  and  satisfied  it  by  his  appearance,  and  his  answers  io 
questions,  that  he  had  full  possession  of  his  senses. 

As  regards  the  question  of  competency  to  alienate  in  accord 
ance  with  custom,  both  Courts  have  decided  against  the  plaintiff. 
The  oral  evidence  is  exceedingly  conflicting,  and  it  appears 
impossible  to  give  a  preference  to  one  side  over  the  other. 
Some  files  of  decided  cases  were  referred  to,  but  they  were 
decided  a  good  many  years  ago,  and  no  weight  can  be  attached 
to  them. 

Under  the  circumstances  the  decision  oF  the  question  must 
rest  on  general  principles  as  to  the  burden  of  proof,  and 
on  the  conclusions  that  may  be  extracted  from  the 
Jiiicaj'i  am.  The  answer  given  by  the  Fnll  Bench  Ruling, 
Punjab  Record f  No.  107  of  1887,  had  special  reference  to  Hindu 
Jats  inhabiting  the  central  districts  of  the  Punjab,  but  a  very 
cursory  examination  of  decided  cases  is  sufficient  to  show  that 
the  restricted  power  of  alienation  prevails  among  most  agricul- 
tural tribes  living  within  much  wider  limits.  If  this  case  had 
arisen  in  the  same  tribe  in  a  district  further  east,  it  would,  no 
doubt,  be  incumbent  on  the  alienees  to  prove  that  the  alienation 
gave  them  a  good  title. 

On  the  other  hand,  Muhamniadan  law  has  been  applied  to 
Awans  in  Bannu  to  set  aside  a  will  made  in  favour  of  ono 
heir  in  Punjab  Record,  No.  121  of  1S86.  It  was  a  question 
whether,  according  to  custom,  the  A  wan  proprietor  in  question 
had  not  a  power  to  bequeath  his  entire  estate,  but  it  was  n\iU 
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mately  decided  that  he  was  bonnd  by  Mnhammadan  law 
In  another  Awan  case  from  Peshawar,  Punjab  Becord,  No.  176 
of  1886,  it  is  stated  that  the  Divisional  and  District  Judges 
found  that  an  Awan  proprietor  might  even  on  his  death  bed 
bequeath  the  whole  of  his  property  to  a  stranger.  The  locality 
may,  therefore,  as  regards  the  tribe  in  question  and  the  power  of 
alienation  possessed  by  i  he  proprietor,  be  regarded  as  a  doubt- 
ful border-land.  Further  west  the  power  probably  exists  nnless 
it  be  controlled  by  Muhammadan  law.  Further  east,  generally, 
it  does  not  unless  justified  by  necessity. 

Let  us  next  consider  what  light  is  thrown  on  the  matter  by 
the  Riwa/'i-am.  The  answer  to  Question  40  is  explicit  enough 
A  large  number  of  tribes  including  A  wans  stated  that  sonless 
proprietors  may  make  a  gift  of  the  whole,  or  any  portion  of 
their  estates,  without  the  consent  of  their  kindred.  The  officer 
who  prepared  the  record,  however,  throws  doubt  on  the  correct- 
ness of  the  answer,  and  is  of  opinion  that  a  gift  of  the  whole 
estate  would  not  in  any  case  be  recognised  when  there  are  near 
relatives.  This  doubt  is  justified  by  the  answers  to  Questions 
41  and  42.  In  these  answers  the  A  wans  stated  that  the  gifts 
must  be  made  to  xVwans  only,  and  that  their  custom  gave  full 
power  over  acquired  property  and  not  over  ancestral  property. 
According  to  these  answers  there  is,  undoubtedly,  not  an  unre- 
stricted power  of  alienation  by  gift  among  A  wans  in  the  case  of 
sonless  proprietors.  With  regard  to  proprietoi's  with  male  issue 
among  Awans,  the  answers  to  Questions  1,  47,  48  and  54  go  to 
show  that  a  father  must  divide  equally  between  his  sons,  but 
that  he  may  alienate  a  certain  portion  of  his  land  for  charitable 
purposes.  The  conclusion  to.be  derived  from  these  last  noted 
answers  appears  to  be,  that  the  proprietor  with  sons  is  governed 
very  much  by  the  rules  prevailing  further  east,  and  may  make 
alienations  to  take  effect  during  his  lifetime  only  for  necessity. 
According  to  Question  38,  a  power  to  alienate  by  will  without 
the  consent  of  heirs  was  asserted  by  Awans  and  others,  but  the 
author  disbelieved  its  correctness  and  gave  reasons  f*^r  his 
opinion. 

Looking  then  to  the  general  features^  of  this  customary 
law,  partly  certain  and  partly  doubtful  as  regards  the  power  of 
alienation,  we  find  that,  in  the  matters  which  are  certain,  there 
is  no  very  decided  difference  between  itiand  the  customary  law 
usually  prevailing  further  east.  We  find  the  proprietor  re- 
Btricted  on  this  hand  and  on  that.  He  has  a  very  limited  power 
of  interfering  with  the  succession  of  sons  to  an  equal  share. 
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He  may  not  make  a  giffc  save  to  membei*8  of  his  own  tribe. 
It  is  very  donbtfal  if  he  has  any  testamentary  power  such  as  is 
asserted.  All  these  considerations  go  to  show,  I  think,  that  in 
adjusting  the  burden  of  proof  as  to  a  contested  alienation  by 
gift,  we  should  be  guided  by  the  same  rule  as  we  should  be  if 
the  case  had  occurred  in  a  part  of  the  Province  to  which  the 
Full  Bench  Ruling,  Pupjab  Record,  No.  107  of  1887,  was  expressly 
intended  to  apply,  and  we  should  hold  that  it  was  incumbent  on 
the  parties  to  the  alienations  to  establish  its  validity  in  accord' 
ance  with  custom.  The  Divisional  Judge  in  upholding  the  con- 
tested gift  acted  on  a  different  rule.  If  the  view  I  take  as  to 
the  burden  of  proof  be  correct,  undoubtedly  the  defendants  have 
not  discharged  it. 

I  woald,  thei^efore,  accept  the  appeal  and  grant  the  plaintiff 
a  decree  declaring  that  the  oral  gift  in  dispute  shall  not  affect 
the  plaintiffs'  right  to  succeed  to  the  donor,  which  appears  to 
bo  the  relief  he  is  entitled  to,  and  I  would  allow  the  plaintiff 
his  costs  in  all  the  Courts. 

RiVAZ,  J.— I  agree.  29th  Jany,  .1892, 


No.  53. 

GURDIT  SliVGH  &  OTHERS,-(Defendants),— 
APPELLANTS, 

Versus 

HAKIM,— (PLAiNTirF),-RESPONDENT. 
Case  No.  132  of  1890. 
(Benton  &  Rivaz,  JJ.)* 

Cuslom^Sale  toithout  neces$ity  to  collateral — Burden  of  proof, 

A  childless  proprietor  sold  his  land  to  the  plaintiff,  a  collateral  relation 

who  lived  with  him,  and  then  died  The  plaintiff  sued  the  other  collateralf , 

who,  like  himself,  wonld  be  entitled  to  inherit  along  with  him  but  for  the 

sale,  to  recover  posession  of  the  land. 

Held,  that  the  alienation  without  necessity  was  bad  by  custom  and 

that  the  burden  of  proof  was  upon  the  plaintiff  to  support  the  sale. 

Further  appeal  from  the  decree  of  T,  0.  Wilkinson  Esquire^ 
Divisional  Judge^  Amritsar^  dated  7th  January  1800. 

Lai  Chand,  for  appellants, 
Morton,  for  respondent. 

This  was  a  ease  of  alienation—  a  sale  to  a  collateral  Tvith- 
ottt  necessity.  The  question  for  decision  -was  as  to  its  validity 
by  custom  and  the  incidental  question  of  burden  of  proof. 
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The  judgment  of  the  Court  has  delivered  as  follows  by 

29th  Jany,  1892.  Benton,  J.— Tn  this  case  a  childless  proprietor  had  recently 
sold  his  land  to  the  plaintiff,  a  collateral  relation,  who  lived 
with  him,  and  he  has  since  died.  This  suit  was  bronght  by  the 
plaintiff  against  other  collateral  relations,  who,  like  himself, 
would  be  entitled  to  inherit  ah»ng  with  him  but  for  the  sale,  to 
recover  possession  of  the  land  of  which  they  'have  taken  posses- 
sion. 

It  was  asserted  by  the  plaintiff  that  a  sonless  proprietor 
had  an  absolute  power  of  alienation — that  is  to  say,  that 
ho  might  alienate  without  necessity.  The  first  Court  found 
against  him  on  this  question.  It  also  found  against  him  that 
no  necessity  for  alienation  was  established,  and  it  accordingly 
dismissed  his  claim.  In  deciding  the  question  of  custom,  it 
laid  thft  burden  of  proof  on  the  plaintiff. 

The  Divisional  Judge,  citing  Fun/ah  llecord  No.  59  of  1889, 
was  of  opinion  that  the  burden  of  proof  was  wrongly  thrown 
on  the  plaintiff,  and  that  it  should  have  been  laid  on  the  de- 
fendants. He  ordered  a  further  inquiry,  and  directed  that, 
in  determining  the  question  of  alienation,  the  defendant^! 
should  be  required  to  prove  that  the  vendor  does  not  possess 
an  unrestricted  power  of  alienation.  The  return  to  this  inquiry 
was  that  the  defendants  had  failed,  and  the  plaintiff's  claim  was 
decreed  by  the  Divisional  Court.  An  appeal  was  instituted 
in  this  Court,  and  before  it  was  admitted  to  a  hearing  by  a 
Bench,  a  further  remand  was  ordered  for  further  inquiry  on 
the  question  :  Whether  the  deceased  was  empowered  by  custom 
'*  to  alienate  with  or  without  necessity  to  a  collateral  in  the 
*  presence  of  collaterals  nearer  in  degi*ee,"  supposing  the 
burden  of  proof  lay  on  the  plaintiff,  who  ascrted  the  validity 
of  the  alienation. 

The  different  inquiries  which  have  been  held  leave  no 
doubt  that,  however  the  burden  of  proof  may  be  adjusted,  the 
oi'dinary  rule  applies,  and  that  the  vendor,  a  childless  proprietor, 
was  not  competent  to  alienate,  save  for  necessity,  and  that 
there  was  no  necessity  for  the  alienation  in  the  present  case. 
This  is  assuming  that  the  issues  were  properly  stated  as  they 
were  by  the  first  Court  to  the  effect — 

Was  Jamayat  Singh  competent,  by  custom,  to  sell  his 
"  ancestral  land  without  necessity  ? 

"And  did  he  sell  the  land  for  lawful  necessity  ? 
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and  that  the  matter  was  not  complicated  by  the  fact  that  the 
sale  was  to  a  relation,  one  of  the  heirs,  as  in  the  issue  stated  in 
the  remand  order  of  this  Court. 

The  obvious  result  of  the  complication  is  to  fix  an  issne  on 
which  it  is  certain  almost  that  no  evidence  will  be  forthcoming. 
Its  decision,  then,  depends  on  the  adjustment  of  the  burden  of 
proof — whether  it  is  just  or  equitable  that  a  case  of  disputed 
alienation  to  a  relation  should  be  disposed  of  in  this  way  is 
another  question.  It  seems  desirable,  on  the  other  hand,  that 
issues,  especially  with  regard  to  questions  of  custom,  should  be 
stated  in  the  simplest  form  possible,  so  that  the  burden  of  proof 
may  be  properly^  adjusted,  and  that  they  maybe  easy  of  compre- 
hension. In  this  case,  I  should  say  they  might  have  been  stated 
as  the  first  Court  stated  them  in  the  first  two  issnes,  and  there 
might  have  been  a  further  issue,  if  necessitated,  by  the  pleadings: 
Whether  in  the  case  of  the  first  two  issues  being  found  against 
the  plaintiff,  the  fact  that  he  was  a  relative,  in  accordance  with 
custom,  validated  a  sale  that  would  otherwise  be  invalid.  It 
is  clear  that,  according  to  the  ordinary  rule,  it  was  incumbent  on 
the  plaintiff  to  prove  this  special  custom  in  his  favour,  the 
effect  of  which  would  be  to  remove  the  case  beyond  the  sphere 
of  the  ordinary  rule  found  against  him.  Taking  this  view 
of  the  matter,  he  failed  to  discharge  the  burden  of  proof,  and, 
accordingly,  the  plaintiff  was  not  entitled  to  possession,  and  his 
claim  was  properly  dismissed  b}-  the  first  Court. 

Punjab  Record  Xo.  59  of  18S9  has  been  cited  by  the 
Divisional  Judge  in  support  of  the  view  he  took  of  the  case. 
Assuming,  however,  that  that  case  was  correctly  decided  in  up- 
holding the  alienation,  it  may  be  observed  that  it  appears  to  be 
quite  distinguishable  from  the  present,  inasmuch  as  the  alienor 
was  found  by  custom  to  possess  an  unrestricted  power  of  alien- 
ation. The  present  case  is  also  quite  distinguishable  from  an- 
other class  of  cases,  among  which  may  be  cited  Ptmjab  Record 
Nos.  18  and  19  of  1890,  No,  IIG  of  188(5,  and  Xo.  85  of  1889, 
in  which  the  alienation  in  favour  of  relatives  has  been  upheld 
as  against  other  relatives,  on  the  ground  that  it  was  justified 
by  the  necessity  of  making  some  remuneration  to  relatives  who 
had  rendered  services  to  the  alienors,  who  were  old  and  infirm. 
The  view  taken  as  to  the  burden  of  proof  is  in  accord  with 
that  taken  in  Punjab  Record  Xo.  8  of  1891,  which  discusses 
the  question,  and  which  is  followed  in  a  recent  (unpublished) 
mling,  No,  400  of  1890,  the  alienation  being  set  aside  in  both 
cases. 
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I  would  accordingly  restore  the  decree  of  the  first  Conrt 
dismissing  the  claim,  and  order  the  plaintiff  to  pay  costs  throngh- 
ont.  It  should  be  understood  that  this  decree,  refusing  the 
plaintiff  possession  as  purchaser,  is  no  bar  to  his  recovering 
possession  of  any  share  he  may  be  entitled  to  as  co-heir  with 
th43  defendants.  That  claim  has  not  been  put  forward,  nor 
adjudicated  on  in  the  present  suit. 
29/^  Jany.  1892.       Riyaz,  J.— I  concui\ 
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HIDAYAT  ALI  KHAN  AND  OTHERS,— fPLAixriFrs),— 
APPELLANTS, 

Versus 

BASIT  ALI  KHAN,— (Defendant,)— RESPONDENT. 
Case  No.  82  of  1890. 
(Benton  &  Rmz,  JJ.) 

Joint  ownera^Erect ion  of  huilding  hy  one  on  common  land — Abstnee 
of  special  damage  to  others. 

Tlie  defendant,  who  was  a  proprietor  in  Gobana  (Rohtak  District), 
erected  a  pakka  building  upon  a  portion  of  the  ahadi— 208  yards  in 
extent— or  common  property  of  the  village.  The  building  was  commenced 
within  a  very  few  months  before  suit,  and  was  immediately  objected  to  by 
at  least  one  of  the  plaintiffs.  It  was  completed  in  spite  of  the  plaintiffs' 
protests  and  appeal  to  the  Eereuue  authorities,  at  or  about  the  date 
when  the  present  suit  was  launched.  The  defendant  spent  Rs.  1,000  or 
thereabouts  upon  the  building,  which  was  adjacent  to,  if  not  built  on  to, 
bis  own  house.    No  acquiescence  on  the  plaintiffs'  part  was  established. 

The  plaintiffs,  sixteen  proprietors  of  Gohana,  sued  to  have  the  build- 
ing demolisbed.  They  did  not  succeed  in  proving  any  substantial  damage 
from  the  building,  over  and  above  the  fact  that  defendant  had  probably 
monopolized  a  larger  share  of  this  particular  portion  of  the  common  land 
than  would  fall  to  him  at  a  division. 

Held,  that  the  plaintiffs'  appeal  must  be  dismissed  apon  the  ground 
that,  it  not  being  satisfactorily  established  that  any  substantial  mischief 
had  accrued  to  the  plaintiffs  from  the  completed  building  erected  at 
considerable  expense,  the  lower  Court  had  exercised  a  wise  discretion  in 
refasing  to  order  its  demolition. 

Further  appeal  from  the  decree  of  A.  TT*  Slogdon  Esquire^  Divi- 
sional Judge,  Delhi,  dated  Slh  November  1889, 

Madan  Qopal,  for  appellants. 

Rattigan,  for  respondent. 
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The  plaintiffs,  sixteen  members  of  the  proprietary  body 
of  Gohana,  a  town  or  village  in  the  Rohtak  Distnct,  sned  to 
obtain  a  decree  for  the  demolition  of  a  pakka  building  erected 
by  the  defendant,  another  proprietor,  on  the  common  land 
without  their  consent  or  acquiescence. 

The  facts  sufficiently  appear  from  the  judgment  of 

RiVAZ,  J.— This  is  a  case  in  which  sixteen  members  of  the  15/^  Jany  1892. 
proprietary  body  of  Gohana  (Rohtak  District)  seek  to  obtain 
an  order  for  the  demolition  of  a  building  erected  by  defendant, 
who  is  also  a  proprietor  in  Gahana,  upon  certain  land,  208 
yards  in  ex  tent  which  a  portion  of  the  abadi,  and,  therefore, 
common  to  the  whole  village.  The  first  Court  decreed  the 
claim,  but  the  Divisional  Judge  of  Delhi  declined  to  uphold  the 
decree  and  dismissed  the  suit. 

As  to  the  material  facts,  there  is  no  important  discrepancy 
in  the  findings  of  the  two  Courts.  I  consider  it  to  be  established 
that  the  property  built  upon  is  undivided  common  property  : 
that  the  pakka  building  erected  by  the  defendant  was  com- 
menced within  a  very  few  months  of  the  suit,  and  was  immedi- 
ately objected  to  by  at  least  one  of  the  plaintiffs:  that  it  was 
completed  in  spite  of  plaintiffs'  pi-otests  and  appeal  to  the  Re- 
venue officers,  at  or  about  the  date  when  the  suit  was  launched : 
and  that  the  defendant  has  spent  something  in  excess  of 
Rb.  1,000  upon  the  building,  which  is  adjacent  to,  if  not  built 
on  to,  his  own  house.  Certainly  no  sort  of  acquiescence  on 
plaintiffs'  part  is  established,  and  all  that  can  be  said  under 
this  head  is,  that  if  they  had  filed  a  suit  in  the  Civil  Court  im- 
mediately, instead  of  applying  to  the  Revenue  authorities,  who 
were  eventually  compelled  to  decline  jurisdiction  by  reason  of 
the  land  being  situated  within  the  ahadi  of  the  village,  the 
actual  erection  of  the  building  by  defendant  might  have  been 
stayed  by  means  of  a  temporary  injunction.  I  am  also  of  opin- 
ion that  the  plaintiffs  have  not  succeeded  in  proving  any  substan- 
tial damage  a<!crning  from  the  erection,  over  and  above  the  fact 
that  defendant  has  probably  monopolized  a  larger  share  of 
this  particular  portion  of  the  common  land  than  would  fall  to 
him  at  a  division.  I  think  it  also  probable,  though  this  point 
too  is  not  quite  clear  from  the  record,  that  the  plaintiffs,  though 
numerically  only  a  small  proportion  of  the  whole  proprietary 
body,  are  fairly  representative  of  the  three  pattis  into  which 
the  town  or  village  is  said  to  be  divided. 

The  gist  of  the  Divisional  Judge's  decision  is  that,  as  a 
Court  of  Equity,  he  would  not  be  justified  in  ordering  the 


200 


CIVIL  JUDGMENTS— No.  54. 


Put, jab  Record  Ko.  187  of  l«89./vtt^ 
I.  L.  B.,  9  All.,  601.  ruifirCP 
1.  L.  B.,  12  All.,  43ii  ^^Z' 
I.  L.  B.,  8  Calc  ,  708.  ^ 


removal  of  the  building  in  the  present  case,  unless  and  until 
plainti£Fs  proved  some  appreciable  injury  to  themselves  from 
the  erection  complained  of. 

The  case  was  fully  argued  before  us,  and  on r  attention  Tsas 

directed  to  the  leading 
Punjab  Record  No.  73  of  1882.  .  .        ,    . i_      ^  .i  • 

J'unjab  Record  }ios.  74  aud  121  of  1885.  decisions  both  Ot  thl8 
Punjab  Record  'So.  o*_of  l8S8.^  ^  Court  and    the  other 

High    Courts  bearing 

u])on  the  question  for 

I.  L.  B.,  14  Calc,  189—236  and  th*i  earlier  decision.  I  have  noted 
cases  therein  collected.  ^,  .  .  ii 

I.  L.  B.,  2  Bom.,  133.  references  m  the 

margin. 

As  far  back  as  J  869,  Sir  Barnes  Peacock,  Chief  Justice 
(vide  Lata  JJistcambhar  L.il  v.  llajaram,  3  D.  L.  II.,  App.,  67), 
refused,  in  a  suit  between  joint  ownor.^,  to  order  the  demolition 
of  a  wall  built  upon  the  common  land  by  one  of  the  co-sharers, 
on  the  ground  that  there  wr..s  no  evidence  to  show  that  injnrj 
had  been  caused  to  the  plaintilf  by  the  erection,  and  therefore  a 
Court  of  Equity  should  refuse  its  assi.stance  for  the  purposes  of 
having  the  wall  pulled  down.  So,  again,  in  Nocury  Lai  v.  Bin- 
dabun  Chunder  (I.  L.  R.,  8  Calc,  7(iS)  the  Court  observed : 
**  There  is  a  considerable  difference  between  a  case  in  which 
the  other  CO- sharers,  acting  witli  diligent  watchfulness  of 
**thoir  rights,  seek  by  an  injunction  to  prevent  the  erection 
"  of  a  permanent  building,  nnd  a  case  in  which,  after  a  per- 
"mauent  building  has  been  erecteJ  at  considerable  expense,  he 
"  (t.  e,  one  co-sharer)  seeks  to  have  that  building  removed. 
**  In  a  case  such  as  that  last  mentioned,  the  principle  which 
"seems  to  have  been  settled  by  the  decisions  of  this  Courtis 
"this,  that  though  tho  Court  has  a  discro'^ion  to  interfere  and 
"direct  the  removal  of  tho  building,  this  is  not  a  discretion 
"  which  must  necessarily  be  exercised  in  every  case  ;  and  as  a 
"rule,  it  will  not  be  exercised  unless  the  plaintiff  is  able  to 
"  show  that  injury  has  accrued  to  him  by  reason  of  the  erection 
"  of  tho  building,  and  perhaps  further,  that  he  took  reasonable 
"steps  in  time  to  prevent  the  erection.  * 

The  whole  question  is  again  exhaustively  considered  in 
a  later  decision,  The  Shamun^jger  Jnfe  Facinry  Company  v. 
Bawl  Naratn  Chatterji  (I.  L.  R.,  14  Calc,  189)  :  "  We  are  not 
"aware,"  say  the  Court,  "of  any  decision  which  establishes  the 
"  broad  proposition  contended  for  by  the  plaintiffs,  that  one  co- 
"  owner  is  entitled  to  an  injunction  restraining  another  co-owner 
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from  exceeding  his  rights,  absolutely,  and  without  reference  to 
the  amount  of  damage  to  be  sustained  by  the  one  side  or  the 
"  other  from  the  granting  or  withholding  of  the  injunction." 
And  again,  "  the  piinciple  (in  England)  is  well  settled  that,  in 
**  granting  or  witholding  an  injunction,  the  Courts  exercise  a 
''judicial  disci*etion,  and  weigh  the  amount  of  substantial 
**  mischief  done  or  threatened  to  the  plaintiff,  and  compare  it  with 
"  that  which  the  injunction,  if  granted,  would  inflict  upon  the 
defendant."  1  can  find  nothing  which  conflicts  with  the  above 
view  in  any  of  the  published  decisions  of  the  other  High  Courts 
though  I  could,  if  necessary,  quote  much  in  its  support.  Nor 
do  T  consider  that  the  published  rulings  of  our  own  Court  lead 
collectively  to  any  different  result.  The  most  recent  case  is 
No.  187,  Punjab  Record  of  1889,  and  it  appears  to  me  that  the 
judgment  at  page  662,  paragraph  3  of  the  Report,  distinctly 
approves  and  follows  the  leading  principles  enunciated  in  the 
extracts  quoted  above  from  the  Calcutta  decisions. 

Following  those  principles,  which  as  it  appears  to  me  have 
been  fully  appreciated  and  properly  applied  by  the  learned 
Divisional  Judge,  I  would  dismiss  this  appeal,  upon  the 
ground  that,  it  not  being  satisfactorily  established  that  any  sub- 
stantial mischief  has  accrued  to  plaintiffs  from  the  completed 
building  erected  at  considerable  expense,  the  lower  Court  has 
exercised  a  wise  discrotion  in  refusing  to  order  its  demolition. 

I  would  direct  each  party  to  pay  his  own  costs  through- 
out. 

Benton,  J. — I  concur  with  my  learned  colleague  in  holding  15*^  Jany.  1892. 
that  the  plaintiffs  are  not  entitled  to  an  injunction  for  the 
demolition  of  the  house,  which  the  defendant  has  been  allowed 
to  build  at  considerable  expense  on  a  portion  of  the  common 
land  of  the  village  about  the  town  of  Gohana.  The  question 
of  the  management  of  common  land  and  the  powers  of  the  co- 
owners  in  dealing  with  it,  is  of  much  importance  in  this  coun- 
try in  consequence  of  the  large  amount  of  property  everywhere 
held  in  co-ownership.  There  are  numerous  decisions  of  the 
Courts  dealing  with  the  subject,  and  the  conclusion  arrived  at 
appears  to  be.  in  accordance  with  the  principles  which  have 
been  followed  with  general  uniformity,  having  regard  to  the 
Tarying  circumstances  presented  to  them  by  this  Court  and 
by  the  High  Conrts.  The  land  which  the  defendant  has 
monopolised  with  his  house  was  land  of  little  value,  not  reserved 
for  any  common  purpose.   So  far  as  appears  the  village  pro- 
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prietors  will  not  be  in  the  slightest  degree  incommoded  by  the 
house  that  has  been  built.  On  the  other  hand,  if  demolition 
had  been  ordered,  property  to  the  value  of  Rupees  1,000  would 
be  destroyed,  and  the  defendant  would  suffer  this  loss. 

I  would  not  have  it  supposed  that  I  regard  the  defendant's 
conduct  in  occupying  this  common  land  in  breach  of  an  ex- 
press rule  on  the  subject  in  the  Wajib-ul-arz,  and,  in  spite  of  the 
remonstrances  of  the  co-owners,  with  other  than  extreme  dis- 
favour. I  should  regret  if  our  refusal  of  the  particular  remedy 
prayed  for  were  regarded  as  a  denial  of  justice  absolutely,  or  if  it 
should  give  other  co-owners  of  common  property  encouragement 
to  take  a  similar  course.  T  would  only  observe  that  tlie  village 
proprietors  are  not  concluded  by  this  case  from  obtaining  other 
redress  for  the  encroachment  on  the  common  property,  and 
there  is  every  likelihood  that  they  might  have  successfully 
prevented  it  by  timely  application  to  the  Civil  Court  before 
any  considerable  expenditure  was  incurred. 

The  appeal  is  dismissed  and  each  parfy  will  pay  its  own 
coats  of  this  appeal. 

Appeal  dismissed. 


No.  55. 

r      BHAJAN  LAL, -(Judgment  Debtor),— APPELLANT, 
ApptLLATR  SiDis:  }  Versus 

(  DELHI  AXD  LONDON  BANK,  LIMITED,— 

(Dpc  RE  k-Holdek),— RESPONDENT. 
Case  No.  UU  of  1891. 
(Roe,  J.) 

Interest  on  decree -^PrincipU  of  calculation. 
.S^mHe,  the  correct  method  of  cnlcnlatiDg  interest  on  a  decree  is  to 
take  each  payment  made  .  calculate  the  amount  of  interest  due  on  the 
decree  up  to  the  dote  of  this  payment :  credit  the  payment  of  this  interest: 
and  carry  the  surplus  of  the  paymerit  to  the  credit  of  the  principal,  and 
strike  a  (roah  balance. 

First  appeal  from  the  decree  of  S,  Clifford  Esquire,  District  Judg^ 
Delhi,  dated  nth  June  iS9l. 

k 

V\un  was  all  appeal  under  Section  244,  Civil  Procediir^ 
Code,  from  a  deoiee  made  in  the  execution  department. 
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The  sole  question  for  deeision  was  as  to  the  principle  npon 
whioh  interest  was  to  he  calculated  upon  a  decree  bearing 
interest.  The  facts  sufficiently  appear  from  the  judgment  of 
the  Court. 

Roe,  J.— There  is  no  dispute  about  figures,  but  only  about  9ih  Jany,  1892. 
the  principle  of  calculating  interest.  The  principle  adopted 
by  the  District  Judge  is  to  take  each  payment  made,  calculate 
the  amount  of  interest  due  on  the  decree  up  to  the  date  of  this 
payment,  credit  the  payment  to  this  interest,  and  carry  the 
surplns  of  the  payment  to  the  credit  of  the  principal,  and  strike 
a  fresh  balance.  It  is  contended  that  this  is  to  allow  compound 
interest,  and  that  the  proper  course  is:  (1)  to  calculate  the 
total  simple  interest  due  up  to  the  date  of  the  last  payment 
and  add  this  to  the  decree,  and,  per  contra,  to  credit  the  total 
payment  made,  with  interest  at  six  per  cent,  from  their 
dates  to  the  final  date  of  payment ;  or  (2)  to  credit  the  whole 
payment  made  on  each  occasion  to  the  principal  then  due, 
leaving  the  interest  due  on  that  date  to  stand  over.  It  is  stated 
that  the  effect  of  adopting  either  of  these  two  methods  would 
be  to  reduce  the  amount  now  due  by  some  Rs.  1,200,  and  ifc 
is  urged  that  this  is  only  fair,  because  if  the  judgment-debtor 
had  made  no  payment  till  now,  the  decree-holder  would  only 
be  entitled  to  recover  what  the  judgment-debtor  now  admits 
to  be  due. 

It  appears  that  on  each  occasion  of  payment  the  amount 
then  due  for  interest  was  less  than  the  payment  made :  there 
was  always  surplus  which  was  credited  to  the  principal :  there 
has,  therefore,  not  in  fact  been  any  charging  of  compound 


interest. 


Mr.  Rattigan  urges  that  the  method  adopted  by  the  Dis- 
trict Judge  is  not  only  a  fair  and  proper  one,  but  it  is  directly 
supported  by  the  rulings  in  the  cases  reported  in  6  M.  Ind.  App., 
305-306  ;  8B.  L.  R.,  110-142;  and  22  W.  R.,  525.  Mr.  Madan 
Gopal  has  no  authorities  against  these  rulings,  or  against  Mr. 
Rattigan's  contention ;  he  merely  urged  that,  for  the  reasons 
already  stated,  the  principles  contended  for  by  him  are  the 
correct  ones. 


I  think  the  principle  adopted  by  the  District  Judge  is 
botb  fair  in  itself  and  supported  by  authority.  Had  the  pay- 
ments on  any  occasion  been  less  than  the  interest  then  due, 
and  bad  the  balance  of  the  interest  been  added  to  the  principal, 
and  future  interest  charged  on  the  total,  this  would  have  been 
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to  allow  compoand  interest,  and  wonld  not  have  been  in  accor- 
dance with  the  terms  of  the  decree.  But  as  it  is,  the  calcolationB 
of  the  District  Jndofe  cannot  be  said  to  be  opposed  to  the 
decree,  and  this  appeal  must,  therefore,  be  dismissed  with  costi. 

Appeal  dismissed. 
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Fall  Bencli. 

No.  56. 

RAM  KISHEN  AND  OTHERS,— (Plaintiffs),- 

APPELLANTS,  / 

_  ^APPfLLATl  BiDI. 

Versus  •  V 

SATAD  BRAHIM  SHAH,— (Defendant),— RESPONDENT. 
Case  No.  1524  of  1890. 
(Rob,  Bbnton  &  Stogdon,  JJ.) 

SmU  by  mortgagee  for  possession^Suits  Valuation  Act,  1887—  Value  for 
purposes  of  jwisdiction. 

A  smi  hj  a  mortgagee  seeking  to  recover  poBsession  of  land  under 
bis  mortgage  is  a  sait  falling  within  the  roles  made  under  the  Snits 
ValaatioQ  Act,  1887,  which  proyide  that  in  ttiits  for  possession  of  land 
under  clause  6,  Section  7.  Court  Fees  Act,  1870,  the  value  of  the  suit  for 
porposeeof  jurisdiction  is  thirty  times  the  land-rerenue. 

The  ruling  in  Punjab  Record,  No,  1  o/1887,  that  in  a  suit  by  a  mortgagee 
for  possession,  the  subject  matter  was  not  the  land  itself  but  the 
mortgagee's  interest  therein  under  the  mortgage,  must  be  deemed  to  be 
superseded  by  the  passing  of  the  Snits  Valuation  Act  and  the  rules  made 
thereunder. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Bay  at  Kf^an 
0.SJ7.,  Divisional  Judge,  Mooltan,  dated  bth  December 
1890. 

Madan  Qopal,  for  appellants. 
Oertel,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  to  consider  the  ques- 
tion of  jurisdiction  in  suits  by  a  mortgagee  to  recover  possession 
of  land  nnder  his  mortgage.  The  question  was  fully  dealt 
with  in  Punjab  Record,  No.  1  of  1887,  but  since  this  decision 
the  Suits  Valuation  Act,  1887,  has  been  passed. 

The  order  of  reference  was  as  follows : — 

Stogdon,  J.  (Bbnton,  J.,  concurriDg).— In  his  plaint  10/MfarcM892. 
phuntifE  prayed  for  joint  possession  as  likha  mukhi  mortgagee 
of  certain  shares  in  wells  and  lands,  valued  at  five  times  the 
landreyenue  at  Rs.  147-5-1,  and  at  thirty  times  the  land 
revenno  Rs.  883-14-6,  and  for  Rs.  19-10-0  value  of  produce. 
He  stated  that  a  sum  of  Rs.  1,305-12-6  was  due  to  him  on  the 
footing  of  the  mortgage,  on  account  of  principal  and  interest. 
Both  the  Courts  below  concurred  in  dismissing  his  suit.  He 
has  appealed  to  this  Court,  valuing  his  appeal  for  purposes  of 
jurisdiction  at  Rs.  1,305-12-6,  but  it  is  objected  that  as  the  snit 
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is  one  for  the  possession  of  land,,  its  valae  cannot  exceed 
Rs.  883-14-6,  being  thirty  times  the  revenue  payable  on  the 
land,  plus  Rs.  19-10-0,  the  value  of  produce.  Rulings  of  this 
Court,  published  as  Punjab  Record^  No.  1  of  1887,  and  Punjab 
Record^  No.  1  of  1891,  have  been  cited  in  support  of  the  conten- 
tion, that  the  sum  alleged  by  plaintiff  to  be  due  on  the  footing 
of  the  mortgage,  represents  the  value  for  purposes  of  jurisdic- 
tion, but  they  were  passed  in  suits  instituted  before  the  rules 
for  defining  the  value  of  land  in  suits  for  possession  of  land 
were  framed.  As  we  are  disposed  to  think  that  the  value  of 
the  suit  cannot  in  any  case  exceed  the  value  of  the  land,  we 
refer  the  question  of  the  value  of  this  suit  for  the  purposes 
of  jurisdiction  to  a  Full  Bench  for  decision. 

The  following  opinions  were  recorded  by  the  learned  Judges 
forming  the  Foil  Bench. — 


ISlh  April  1892.       Roe,  J.— The  facts  of  the  case  and  the  point  referred  are 


sufficiently  stated  in  the  referring  order. 

In  Punjab  Becordy  No.  1  of  1887,  it  was  pointed  out  that 
under  the  law,  as  it  then  stood,  the  value  of  the  suit  for  pur- 
poses of  jurisdiction  depended  on  the  value  of  the  subject 
matter  of  the  suit,  and  it  was  held  that,  in  a  suit  for  possession 
of  land  by  a  mortgagee  under  a  mortgage,  the  subject  matter 
was  not  the  land  itself,  but  the  mortgagee's  interest  under 
the  mortgage.  It  followed  that  the  value  must  be  the  value  of 
the  interest  and  not  that  of  the  land. 

But  since  that  decision  the  Suits  Valuation  Act  has  been 
passed,  and  rules  have  been  made  under  it  by  Government, 
which  provide  that  in  suits  for  possession  of  land  under  clause 
t>.  Section  7  of  the  Court  Fees  Act,  the  value  for  purposes  of 
jurisdiction  is  thirty  times  the  land  revenue. 

I  think,  therefore,  that  the  question  now  before  us  resolves 
itself  into  this,  is  the  suit  one  falling  under  the  section  just 
quoted  ?  I  think  that  it  is  so,  and  I  would  reply  that  the  value 
of  the  present  suit  for  purposes  of  jurisdiction  is  thirty  times 
the  jama,  or  Rs.  883-14-6,  plus  Rs.  19-10-0  claimed  for  produce, 
all  Rs.  903-8-6. 


13/A  April  1892.       Benton,  J. — I  concur  in  the  judgment  of  Mr.  Justice  Roe 


and  in  the  answer  proposed  to  be  returned  to  the  reference. 
The  Government  might,  if  it  had  thought  proper,  in  framing 
rules  for  the  valuation  of  suits  for  possession  of  land,  have 
been  guided  by  reasoning  similar  to  that  adopted  in  the  order 
of  reference  to  the  Full  Bench  in  Punjab  Becord^  No.  1  of  1887 
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ftnd  havo  assigned  different  values  io  different  classes  of 
suits,  according  to  t^e  interest  in  the  land  of  different 
claimants.  With  two  exceptions  provided  for  in  Rule  VI,  the 
Rules  prescribe  uniform  values  for  all  suits  for  possession 
under  Section  7  (v)  of  the  Courts  Fees  Act,  whatever  interest 
be  claimed. 

Stogdox,  J. — I  concur.  13/A  April  1892. 

On  the  appeal  again  coming  before  a  Division  Bench,  the 
final  judgment  of  the  Court  was  delivered  by 

Stogdo.v,  J.  (Bullock,  J.,  concurring).— The  Full  Bench  JttfM  1892 
has  ruled  that  the  value  of  the  suit  is  Rs.  903-8-6.  As  the 
Courts  below  concurred  in  dismissing  it,  a  further  appeal  does 
not  lie.  Mr.  Madan  Gopal  now  informs  us  that  his  client 
applied  on  the  5th  December  to  the  Divisional  Judge  for  a 
certificate,  and  that  his  application  was  refused  ;  and  he  asks 
ns  to  treat  the  petition  of  appeal  as  an  application  for  revision 
under  Section  40,  sub  section  2  of  the  Punjab  Courts  Act. 
Even  if  we  are  competent  to  do  this,  we  are  not  satisfied  that 
any  question  of  law  or  custom  or  general  interest  is  involved. 
We,  therefore,  decline  to  entertain  the  petition  of  appeal  as  one 
for  revision,  and  we  dismiss  the  appeal  with  costs. 

Appeal  ditmimd. 


Civil  Procedure  Cod^,  1882,  Section  629— of  review^Oom" 
petency  of. 

The  lanj^aage  of  the  lagt  paragraph  of  Section  620,  Civil  Procedure 
Code,  1882,  that  **  No  application  to  review  an  order  passed  on  review 
or  on  an  application  for  a  review  shall  be  entertained  **  forbids  any 
application  for  review  of  an  order  admitting  or  rejecting  an  application 
for  review,  or  of  the  judgment  arrived  at  after  a  re-hearing  of  the  oasa 
nnder  Section  630,  whether  that  judgment  affirms  or  vanes  the  prerions 
judgment,  and  though,  in  either  case,  it  is  followed  by  a  new  decree  :  in 
other  worJs,  a  review  of  a  review  is  not  competent. 

The  Word  "  order  "  in  the  clau*o  referred  to  is,  apparently,  not  ttsed 
in  a  technical  sense  as  opposed  to  a   decree,'*  but  as  a  comprehensive 
term  to  express  the  final  adjudication  of  the  Court  after  the  application 
for  review  has  been  admitted,  and  the  case  re-heard,  and  inoladei  both 
the  judgment  and  the  decree. 


No.  57. 

BANARST  DAS,— (Plaintiff),— 


Verms 


SifiMiroi  8i»i^ 


SAYAD  SULTAN  MIRZA  AND  OTHERS, -(Defendants). 
Case  No.  7  of  1892. 

(B"'RlZELLf  &  RlVAZ,  JJ.) 
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Case  referred,  under  Section  617,  Civil  Procedure  Code^  1832,  /or 
tJie  decision  of  the  Chief  Court,  by  J,  C,  Breton  Esquirt^ 
Divisional  Judge,  Delhi. 

Madan  Gopal,  for  defendants. 

This  was  a  reference  made  by  the  Divisional  Judge,  Delhi, 
under  Section  617,  Civil  Procedure  Code.  The  question,  briefly 
stated,  was  whether  under  the  existing  Code  of  Civil  Pro- 
cedure a  review  of  a  review  is  competent.  The  facts  sufficiently 
appear  from  the  decision  of  the  Chief  Court  which  Yras 
delivered  by — 

15tt  June  1892.  Rfyaz,  J. — This  is  a  reference  under  Section  617,  Civil 
Procedure  Code,  by  the  late  Divisional  Judge  of  Delhi  (Mr. 
J.  C.  Brown). 

Tt  appears  that  on  the  Slst  August  1891,  the  then  Divi- 
sional Judge  of  Delhi  (Mr.  Troward)  affirmed  on  appeal  the 
order  of  the  Munsif,  dismissing  a  certain  suit  brought  by  the 
plaintiff  appellant.  An  application  for  review  of  the  Divi- 
sional Judge's  order  was  preferred  by  the  plaintiff.  The 
application  was  granted  on  the  13th  January  1892,  aft«r 
notice  to  the  opposite  party,  and,  on  the  4th  February,  Mr. 
Troward  re-heard  the  appeal  and  maintained  his  previous 
decision.  A  new  decree  of  the  Appellate  Court  was  drawn  up 
upon  the  same  date.  After  this,  the  plaintiff  applied  for  a 
review  of  the  order  of  the  4th  February.  Mr.  Troward  directed 
notice  to  issue  to  the  opposite  party,  and  the  application  then 
came  on  for  hearing  before  Mr.  Brown. 

The  real  question  referred  is,  whether  a  review  of  the 
order  of  the  4th  February  is  prohibited  by  the  last  clause  of 
Section  629,  Civil  Procedure  Code.  Mr.  Brown  is  of  opinion 
that  it  is  not  so  prohibited,  because  the  order  passed  on  review 
on  the  4th  February  amounts  to  a  new  decree.  Two  qnestions 
are  therefoi^e  asked  in  the  reference  (I).  Was  tha  prooeeding 
of  this  Court  on  4th  February  1892  tantamount  to  a  decree? 
(2)  If  it  was,  does  the  word  "  order  "  in  the  last  clause  of 
Section  629,  Civil  Procedure  Code,  include  decree?  It  will  be 
observed  that  there  is  no  question  as  to  the  jurisdiction  of  the 
Court  to  entertain  a  second  application  for  review  of  the 
original  decree  of  the  31st  August  1891,  a  question  similar  to 
that  dealt  with  by  this  Court  in  Civil  Appeal  No.  66  of  1887. 
The  doubt  is  as  to  the  power  to  review  an  order  paised  oa 
review,  when  the  review  has  been  admitted,  the  case  ie-heard, 
and  a  new  judgment  and  decree  has  followed.  We*itypw»* 
out  at  once  that  the  procedure  adopted  by  the  gjfivii^ 
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Judge  in  having  a  new  decree  drawn  np  on  the  4th  February 
1892,  after  the  judgment  of  that  date  had  been  delivered  re- 
afl^ming  the  earlier  judgment,  was  in  our  opinion  correct, 
and  this  is  a  sufficient  answer  to  the  first  question  asked  upon 
the  reference. 

As  to  the  true  construction  to  be  put  upon  the  last  clause 
of  Section  629,  Civil  Procedure  Code,  we  may  remark  that" 
the  section,  as  enacted  in  1877,  and  as  it  now  stands,  was 
obviously  drafted  after  consideration  of,  and  with  due  adver- 
tence to,  the  decision  of  the  Full  Bench  of  the  Calcutta  High 
Court  in  NusHer-ud-din  Khan  v.  Indurnardin  Choipdhry 
(5  W.  R.,  9*^).  The  question  referred  in  that  case  was 
whether  a  review  of  an  order  passed  on  an  application  for 
review,  or  an  admitted  review,  could  be  entertained  under  the 
Civil  Procedure  Code  of  1859,  which  enacted,  in  Section  378,  that 
an  order  "  whether  for  rejecting  the  application  or  granting  the 
review  shall  be  final."  Peacock,  Chief  Justice,  held  with  the 
concurrence  of  a  majority  of  the  Full  Bench  (Seton-Karr,  J. 
however,  dissenting),  (1)  that  an  order  rejecting  an  application 
for  review  was  not  absolutely  final,  and  that,  notwithstanding 
such  rejection,  it  might  still  be  open  to  a  Court  to  admit  a 
re  iew  upon  another  ground  :  (2)  that  when  an  application 
for  review  had  been  admitted,  and  the  case  re-heard,  whether 
the  judgment  was  altered  on  the  re-hearing,  or  not  altered,  a 
review  of  the  second  judgment  was  not  prohibited  by  the  terms 
of  the  section.  As  already  indicated,  one  of  the  Judges  of 
the  Full  Bench  expressed  a  contrary  opinion  upon  both  the 
above  points.  Obviously,  therefore,  when  the  new  Code  was 
enacted,  it  was  desirable  to  settle  both  points  beyond  dispute. 
Section  629  of  the  present  Code  therefore  enacts  that  "  No 
application  to  review  an  order  passed  on  review  or  on  an 
application  for  review  shall  be  entertained.'*  This  enactment 
appears  to  us  to  admit  of  a  second  application  for  review  of 
judgment  under  certain  circumstances  as  was  held  in  Civil 
Appeal,*    No.  66  of  I8«7,  and  the  cases  therein  cited.    But  we 

•  In  tbe  Chief  Court  of  the  Punjab. 

(Benton-  and  Riyaz  JJ.) 

i^ADDLLA  KHAN  AND  OTHERS,- (Plaintiffs), -APPELLANTS.  ^ 

^  y  Appillati  Sioi. 

FAUJDAE  and  0THERS,~(DBFENDANT8),-RK8P0NDKKTa.  ^ 

Petition  for  review  of  the  order  of  Mr.  Justice  £urney,  dated  l^th 
Hay  1888. 

RiYAZ,  J  (Benton,  J.,  concnrriDg).— -The  roatenal  f.icts  are  a.^  followa :  zitt  Octoher  1880. 
on  the  8th  January  1887  the  present  applicant  for  review  of  judg- 
mdnt  lodged  an  appeal  in  this  Court  from  the  order  of  the  Snbordicatf 
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are  of  opinion  that,  it  plainly  forbids  any  application  for  review 
of  an  order  admitting  or  rejecting  an  application  for  review, 
or  of  the  judgment  arrived  at  after  a  re-bearing  under  Section 
630,  Civil  Procedure  Code,  whether  that  judgment  affirms  or 
varies  the  previous  judgment,  and  though,  in  either  case,  it 
is  followed  by  a  new  decree.  The  use  of  the  word  "  order  "  in 
the  clause  in  question,  which  has  puzzled  the  Divisional  Judge, 
does  not  appear  to  us  to  indicate  any  such  distinction  as  he 
attempts  to  draw  between  orders  which  have  the  force  of  de- 
crees and  those  which  have  not,  within  the  definition  in  Section 
2  of  the  Code.  The  word  is,  we  think,  used,  not  in  its  technical 
sense  as  opposed  to  a  "decree,'*  but  as  a  comprehensive  term 
to  express  the  final  adjudication  aft'^r  the  application  for 
review  has  been  admitted,  and  the  case  reheard,  and  includes 
both  the  judgment  and  the  decree.  The  view  that,  under  no 
circumstances  can  a  "  review  of  a  review  be  allowed  "  is  strongly 
supported,  and,  in  fact,  we  might  say  concluded,  by  the  decision 
of  their  Lordships  of  the  Privy  Council  in  Muhammad  Yusuf 
Khan  v.  AhJul  h'ahman  Ehan  (I.  L.  II.,  16  Calc ,  749). 
In  that  case,  Mr.  Young,  the  Judicial  Commissioner  of  Oudh, 
set  aside  the  judgment  of  a  Subordinate  Court,  purporting 
to  act  under  Section  622  of  the  Civil  Procedure  Code. 
This  ord^r   was    reviewed   by  Mr.   Young's    locum  tenens 

Jodge,  Gajrat,  dated  3rd  December  1886,  disinissinic  his  olaim.  This 
appeal  was  set  down  for  bearing  before  Mr.  Jastice  Burney  on  the  15th 
January  1887,  and  after  the  files  had  been  called  fur  and  inspected,  was 
rejected  wiihout  notice  being  served  upon  the  respondent,  by  order  dated 
22nd  March  1887.  A  review  of  the  last  mentioned  order  was  pppHed  for 
by  the  appellant  on  the  0th  Jane  1887,  and  after  the  Gles  had  been  again 
railed  for  and  notice  insned  to  the  respondent,  the  said  application  for 
review  was  rejected  on  the  13th  April  1888.  After  this,  ru.,  on  the  27th 
Juno  1888,  the  appellant  filed  an  application  for  permission  to  appeal  to 
their  Lordships  of  the  Privy  Council.  This  application  was  set  down  for 
hearing  before  Mr.  Justice  Bnrnoy.  and  it  would  appear  from  that  learned 
Judge's  order  of  the  5th  July  1888,  that  at  his  sugge!<tion  the  application 
for  leave  to  appeal  was  withdrawn,  and  a  second  application  for  review  of 
judgment  was  filed  instead.  It  is  withthis  last  application  that  we  now 
have  to  deal. 

An  order  was  passed  by  Mr.  Justice  Burney  on  the  5th  July  1888, 
directing  the  application  to  be  laid  before  a  Bench,  and  the  first  question 
which  we  have  to  consider  is,  whether  we  can  entertain  the  application 
with  reference  to  the  last  clause  of  Section  629,  Civil  Procedure  Code. 

That  cluuse  provides  that  "  No  application  to  review  an  order  passed 
"  on  review  or  on  an  application  for  review  shall  he  entertained.*'  Kow 
we  would  observe  that  the  application  with  which  we  are  dealing  is  on  the 
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(Mr.  Tracy)  during  the  former's  absence,  and  the  order  passed 
by  Mr.  Young  was  discharged.  An  application  to  review 
Mr.  Tracy's  order  was  made  to  Mr.  Young  on  his  return  to 
office,  and  he  in  his  turn  set  aside  his  predecessor's  order. 
The  Privy  Council  cancelled  the  last  mentioned  order,  remark- 
ing, "  That  application  was  incompetent  as  being  a  second 
application  for  review.*'  No  direct  reference  is  made  to  the 
last  clause  of  Section  629,  Civil  Procedure  Code,  but  that 
provision  must  have  been  the  one  to  which  their  Lordships 
observation  referred. 

For  the  above  reasons,  we  are  of  opinion  that  the  order 
of  the  4th  February  1892  is  not  open  to  review,  and  that  is 
our  answer  to  the  reference. 

Reference  returned. 


face  of  it  in  direct  contravention  of  the  clause  juat  quoted,  inasmuch  as  it 
purports  to  be  an  application  for  a  review  (•f  the  order  of  the  13th  April 
1888  (the  ISth  May  1888  is  mentioned  in  the  application,  but  this  is  clearly, 
a  clerical  error  for  the  13th  April,  as  there  is  no  order  of  the  13th  May),  i.e., 
it  purports  to  be  an  applicauon  for  review  of  an  order  passed  on  review. 
Bat  even  treating  the  present  application,  as  we  are  asked  to  treat  it,  aa 
a  second  application  for  review  of  the  order  dated  22nd  March  1887,  i.e. 
of  the  original  order  dismissing  the  appeal,  we  are  still  of  opinion  that  it 
is  not  maintainable.  The  second  application  is,  as  a  matter  of  fact,  a  mere 
repetition  of  the  firit  application.  No  new  grounds  are  urged,  every 
point  raised  being  fully  covered  by  the  previous  application.  We  think 
that  the  decision  of  this  Court,  No.  107,  Punjab  Record^  1883,  correctly 
lays  down  the  law  on  the  subject,  viz.,  that  a  second  application  for  re- 
view is  only  admissible  when  some  fresh  ground  is  advanced  iu  snpport  of 
such  application,  which  the  applicant  was  not  in  a  position  to  adduce  in 
the  former  application.  This  view  is  further  supported  by  the  case  re- 
ported in  I.  L.  R  ,  15  Calc,  432,  and  is  in  no  wIao  opposed  to  the  recent 
decision  of  their  Lordships  of  the  Privy  Council  in  I.  L.  R.,  16  Calc, 
749  (Muhammad  Yusvf  Khan  v.  Abdul  Rahman  Khan). 

We  are  constrained,  therefore,  to  hold  that  the  present  application 
for  review  is  inadmissible,  and  we  must  reject  it  with  costs. 

Application  refused 
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FAIZULLA  AND  OTHERS,- (Plaiktiffs),- 
APPELLANTS. 


Appillati  SiDl. 


Versus 


ABDUL  HAMID,— (Defendant),— RESPONDENT. 
Case  No.  553  of  1889. 
(Benton  &  Rivaz,  JJ.) 

Whole  and  ha^f  blood—Fag  wand  or  Chundatoand^  Sheikh  t  of  Mauka 
Saman,  tahail  Attock, 

Found,  in  a  lait  between  the  whole  and  the  half  blood,  the  parties  to 
which  were  Sheikhs  of  Maoza  Saman,  tahsil  Attock,  Bawalpindi  Dis- 
trict, descended  from  a  Hind  a  ancestor^  who  became  a  convert  to  Islam 
some  six  or  seven  generations  back,  that  the  custom  of  the  family  be- 
ing found  to  be  pay  wand,  the  bnrdenof  proof  that  the  whole  blood  ex- 
olnded  the  half  blood  in  succession  to  a  deceased  brother  lay  upon  the 
defendant,  the  full  brother  of  the  deceased,  and  had  not  been  discharged. 

Punjab  Record f  No  4  of  1891,  referred  to 

First  appeal  from  the  decree  of  A.  Meredith  Esquire,  District 
Judge,  Bawalpindi,  dated  6th  February  1889, 

P.  C.  Chatterji  and  Ishwar  Das,  for  appellants. 

£.  P.  Boj  and  A.  L.  Roy,  for  respondent. 

This  was  a  contest  between  the  whole  and  the  half  blood. 
The  parties  were  Sheikhs  of  Mauza  Saman  in  the  Attock 
tahsil  of  the  Rawalpindi  District,  and  were  descended  from  a 
Hindu  ancestor,  who  was  converted  to  Islam  some  six  or  seven 
generations  back. 

The  facts  sufficiently  appear  from  ths  judgment  of  the 
Chief  Court  which  was  delivered  by — 

Bknton,  J.— The  subject  of  dispute  is  the  estate  of  the  late 
Abdul  Maj id,  son  of  Mian  Shah  Nawaz  Khan  of  Mauza  Saman, 
tahsil  Attock.  The  plaintiffs  are  three  half  brothers  and  the 
son  of  a  half  brother;  all  by  the  same  mother,  and  the  defendant 
is  a  full  brother  of  the  deceased  who  has  taken  possession  and  is 
now  sued  for  possession  of  a  four-fifth  share.  The  plaintiffs' 
claim  has  been  dismissed  and  they  appeal  to  this  Court. 

The  case  is  thus  a  contest  between  the  whole  and  the  half 
bloo  dhich  we  are  able  now  to  approach  with  the  advantage 
of  the  Full  Bench  Ruling,  Punjab  Record  No.  4  of  1891,  deter- 
mining  on  which  side  the  burden  of  proof  lies  according  as  the 
succession  is  chundawand  or  pagwand.  It  is  admitted  by  both 
sides  that  the  succession  in  the  family  is  pagwand,  so  that  the 
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burden  of   proving  that  the  whole  blood  excludes  the  half 
blood  is  on  the  defendant. 

The  District  Judge  in  deciding  the  case  considered  the 
effect  of  the  Biwoj-uam  prepared  at  the  recent  settlement, 
that  of  a  record  of  custom  called  the  Iki^amama  Chakwar  for 
the  Ilaka  of  Chaehh,  prepared  at  the  preceding  settlement,  and 
the  number  of  instances  established  on  either  side,  which  were 
nearly  equal,  being  eleven  for  the  plaintiff^  as  against  ten  for 
the  defendant.  He  quotes  from  Punjab  Record,  No.  11  of  1889, 
page  20  the  words :  **A  vast  number  of  cases  have  been  decided 
'*  by  this  Court  which  have  shown  that  the  ordinary  customary 
"  rule  prevailing  amongst  Hindus  as  well  as  Muhammadans,  but 
"chiefly  amongst  the  latter,  favours  the  exclusion  of  the  half  by 
"  the  whole  blood/'  Under  these  circumstances,  he  thought  it 
safer,  he  says,  to  decide  the  case  in  accordance  with  the  custom 
recorded  at  the  first  settlementfor  the  Chaehh  Tlaka  which,  as  he 
puts  it,  lays  down  that  half  brothers  do  not  succeed  unless 
associated.  The  parties  in  this  case  were  admittedly  separat- 
ed. We  thus  see  that,  whatever  effect  the  opinion  as  to  the 
burden  of  proof  may  have  had  on  the  Judge's  mind  (and  look- 
ing to  the  undecided  tone  of  his  judgment,  this  may  have  been 
considerable),  the  view  he  took  of  the  matter  was  opposed  to 
that  now  pronounced  to  be  correct  by  the  Full  Bench  ruling  as 
applied  to  the  present  case. 

Accordingly,  in  this  Court,  the  respondent  held  a  much 
less  advantageous  position  than  he  enjoyed  in  the  Court 
below.  The  learned  pleader  who  represented  him,  sen- 
sible of  the  fact  that  the  burden  of  proof  lay  on  him,  made  all 
possible  preparation  to  meet  the  exigency  by  getting  docu-  * 
ments  printed  to  explain  and  establish  the  instances  on  which 
he  relied  in  support  of  his  side  of  the  question.  The  case 
was  very  ably  and  completely  argued  by  him.  Nevertheless, 
the  conclusion  we  are  compelled  to  arrive  at  is  that  the  burden 
of  proof  which  lay  on  the  defendant  has  not  been  discharged, 
and  that  the  usual  rule  in  cases  of  pagicand  succession  must 
prevail,  all  the  brothei's  succeeding  alike. 

The  parties  are  undoubtedly  Sheikhs  by  caste,  as  recorded 
in  the  settlement  record  and  descended  from  a  Hindu  ancestor, 
who  became  a  convert  to  Islam  some  six  or  seven  generations 
back.  Jn  the  record  of  custom  prepared  at  the  recent  settle- 
ment no  special  reference  is  made  to  such  persons,  although 
the  basis  of  the  scheme  according  to  which  it  has  been  com* 
piled  is  altogether  tribaU  There  are  indications  in  the  record 
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that  the  parties  have  recently  made  pretentions  to  be  Koreshis 
a  tribe  for  which  special  provisions  are  recorded.  The  record 
was  compiled  by  taking  answers  from  district  notables  of  the 
different  tribes,  to  the  same  questions,  in  parallel  columns. 
The  notables  of  the  different  tribes  then  generally  signed  at 
the  foot  of  the  colnmns  devoted  to  them.  Among  those  who 
signed  in  the  column  for  Koreshis  are  the  defendant  and  a 
relative  named  Abdul  Ali,  belonging  to  a  different  village. 
This  fact  does  not  make  the  parties  Koreshis,  nor  can  it  be 
assumed  that  rules  applicable  to  Koreshis  are  applicable  to 
them,  or  that  they  alleged  this  when  the  record  was  prepared. 
The  attestation  simply  amounts  to  this,  that  the  roles  set  out, 
as  applicable  to  Koreshis,  were  so,  in  the  opinion  of  the  signa- 
tories. We  accordingly  get  from  this  record  no  information  as 
to  what  rules  are  specially  applicable  to  the  parties,  although 
we  may  obtain  from  it  other  useful  information  as  to  tribal 
custom. 

The  defendant  relied  then  on  the  Ikramama  Chakwar 
which,  as  its  title  indicates,  is  a  record  prepared  not  on  a  tri- 
bal but  a  territorial  basis.  The  learned  pleader  for  the 
defendant  contended  that,  although  the  tribal  element  was  neg- 
lected, the  defect  was  of  no  great  consequence,  as  the  vanation 
of  custom  depends  much  more  on  difference  of  locality  than 
on  difference  of  race.  It  is  impossible  to  accept  this  view  of 
the  matter  as  at  all  a  correct  statement.  Undoubtedly,  customs 
vary  according  to  the  people  we  have  to  deal  with  and  they 
also  vary  to  some  extent  among  the  same  race  in  different 
localities.  We  may  refer  to  our  best  customary  records  as 
illustrating  this.  A  record  which  neglects  the  influence  of  either 
factor  must  be  regarded  as  defective  and  untrustworthy, — 
a  record  with  territory  alone  for  its  basis  pre-eminently 
so.  It  is  obvious  that  the  rules  it  lays  down  can  only  indicate 
the  prevailing  type.  The  nonconformist  element  may 
have  been  large,  or  it  may  have  been  altogether  unimpor- 
tant. We  do  not  know  what  tribes  prevail  in  the  Ghachh  Ilaka, 
but  the  later  record  of  custom  prepared  on  a  tribal  basis 
shows  twice  as  many  tribes  following  a  rule  of  custom  with 
regard  to  the  matter  in  dispute  at  variance  with  the  rule  given 
in  the  earlier  record  as  the  universal  one.  In  the  earlier  record 
the  rule  is  thus  stated  :  **  Question. — If  one  of  two  brothers 
"  by  the  same  mother  between  whom  property  has  been  divided 
according  to  pagwand  were  to  die  sonless  without  leaving  any 
"  widow,  who  would  get  his  share  ? 
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"  Anawer-^-lt  one  of  foiir  sons  of  a  person  by  two  wives, 
*'  viz.f  two  by  each,  were  to  die  souless  without  leaving  any  widow 
"  before  the  partition  of  the  paternal  estate,  then  at  the  time  of 
"  the  partition  his  share  would  be  divided  between  the  others 
"  according  to  pagwand.  But  if  the  four  brothers  separately 
"  held  possession  of  their  share  by  virtue  of  partition,  then  the 
**  share  of  the  brother  dying  sonless  would  pass  to  his  brother 
'*  of  full  blood,  and  his  other  brothers  of  half  blood  by  a  different 
"  mother  would  get  nothing.  " 

This  probably  means  that  there  must  first  of  all  be  in  all 
cases  an  equal  division  according  to  the  pagwand  rule,  and 
that  after  this  the  whole  blood  in  any  further  succession  or 
distribution  must  prevail. 

In  the  later  record  the  question  stands  :      If  a  man  die 
"without  issue,  leaving  a  brother  of  the  full  blood  separated  and 
"  a  brother  by  a  different  mother  associated,  how  will  these  two 
inherit  ? 

The  answer  given  without  details  is,  that  association  or 
disassociation  is  of  no  consequence,  and  that  the  Dhunds,  Sahs, 
Khetwals,  Dhanials,  Ghebas,  Jodhras,  Pathans,  Awans  and 
Hindus  allow  the  full  blood  to  succeed,  while  Ghakkars,  Khat- 
tars,  Sayads,  Mughals,  Rajputs,  Jasgains,  Koreshis,  Jats,  Gujars 
and  Malliyars  place  whole  and  half  blood  on  the  same  footing. 

The  parties  to  this  case  then  endeavour  to  support  their 
respective  sides  of  the  question  by  giving  lists  of  instances,  the 
plaintiff  from  tribes  mostly  of  their  own  way  of  thinking 
according  to  the  later  record  and  from  any  locality  all  over 
the  district,  while  the  defendant  gives  a  similar  list,  but  we  may 
Euppose  from  the  Chachh  llaka.  If  the  argument  for  the  defence 
with  regard  to  locality  being  the  all  important  consideration 
were  soundi  the  defendant's  case  ought  to  be  regarded  as  very 
well  supported.  So  with  regard  to  the  plan  tiff's  case,  if  we 
had  any  assurance  that  all  the  tribes  from  whom  instances  have 
been  taken  follow  the  same  rule  as  the  parties*  tribe,  and  if  the 
plaintiffs  had  taken  the  trouble  to  substantiate  their  instances, 
we  might  say  the  same  of  their  case.  We  have,  however,  pro- 
nounced the  territorial  basis  for  a  record  of  custom  altogether 
insufficient.  We  should  have  to  say  so  in  regard  to  any  part 
of  the  Province,  but  the  fact  is  all  the  more  obvious  when  we 
are  dealing  with  a  part  of  it,  viz.^  the  North  West  Frontier  where 
tribal  influences  predominate.  So,  in  like  manner,  we  have  no 
assurance  that  the  plaintiffs  postulate  that  all  the  tribes  from 
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"whom  they  have  selected  instances  follow  the  same  rules  as 
their  tribe.  The  plaintiffs*  list  contains  only  one  case  relating 
to  their  own  tribe,  while  the  defendant's  includes  this  case  add 
two  others.  All  the  other  instances  in  both  lists  mast  be  pro- 
nounced irrelevant;  the  case  common  to  both  in  all  probability 
supports  neither  side  as  the  learned  pleader  for  the  defendant 
was  prepared  to  admit.  It  comes  then  to  this,  that  the  defendant 
who  has  to  prove  his  case  must  rely  on  an  obviously  inade- 
quate and  incorrect  record  of  custom,  and  two  cases  to  which 
in  all  probability  this  record  has  given  rise.  As  we  have 
already  said,  we  are  compelled  to  the  conclasion  that  he  has 
failed  to  prove  his  case. 

We  therefore  accept  the  appeal,  and  decree  the  plaintiffs* 
claim  with  costs  in  both  Courts. 

'Appeal  alloioed. 


Appellate  Side.  < 


No.  59. 

HANS  RAJ  AND  OTHERS,— (Defendants),— 
APPELLANTS, 

Versus 

JHANDA  MAL,— (Piaintijf),—  )  ^ 

^       >  RESPONDENTS. 
DWARKA  DAS,— (Defenpant),—  | 

Case  No.  1516  of  1890. 

(RoK  &  Stogdon,  J  J.) 

Btrikinff  out  dafence  of  defendant — Circumstancea  jtutifying  such  an 
order — Jurisdiction  of  Court  of  Political  Agents  Bhopal—Jurisiiction  of 
British  Court  tjmalce  decree  affecting  immoveahle  properly  out  of  British  India. 

In  a  suit  for  partition  and  possession  of  a  one- third  share  of  property, 
moveable  and  immoveable,  incloding  cash  and  choses  in  action,  the  Gonrt 
of  first  instance,  being  of  opinoin  that  issues  could  not  be  properly  settled 
until  defendants  1,  2  and  3  produced  their  books,  which  the  Political  Agent 
of  Bhopal  reported  could  not  be  spared,  directed  defendant  1  to  file  a 
written  statement  setting  forth  in  detail  the  entire  joint  property,  move- 
able and  immoveable,  and  in  the  case  of  trading  firms,  a  balance  sheet  for 
each  showing  how  they  ntood  on  the  date  of  suit. 

Defendant  1  failed  to  comply  with  this  order,  although  the  snit  was 
adjourned  from  time  to  time  to  enable  him  to  do  so ;  and  eventnally  the 
Court  struck  the  three  defendants*  defence  off  the  record  and  directed  the 
plaintiff  to  produce  ex  parte  proof  against  them. 
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Plaintiff  produced  evidence  accordingly  and  the  Coorfc  gave  him  a  . 
decree  for — 

(a)  Possession  by  partition  of  one-third  share  of  the  immoveabU 
propsrty  in  the  Karnal  District,  aird  of  the  immoveable 
property  situate  at  Sehore  (Bhopal  State)  ; 

(h)    Certain  cash  and  outstandings  ;  and 

(r)    Eapecs  1, 95,487-9-5  to  be  paid  by  defendants  1,  2  and  3. 

Heldy  that  .  the  order  striking  the  defence  off  the  record  was  not 
justified  by  law  and  that  the  suit  must  be  remanded 

The  statement  required  by  the  Court  was  not  one  of  the  nature  pre- 
Bcribed  by  Section  114,  Civil  Procedure  Code,  which  is  as  much  as  possible 
to  be  confined  to  a  simple  narrative  of  the  facts,  which  the  party  by  whom 
or  on  whose  behalf  the  written  statement  is  made  believes  to  be  material 
to  the  case,  and  which  he  either  admits  or  believes  he  will  be  able  to 
prove.  Here,  the  defendants  had  put  in  their  defence  and  the  Court  did 
not  wish  them  to  supplement  it  in  any  way  by  a  further  statement  of  facts 
which  they  might  believe  to  be  material  to  their  case.  Section  113, 
Civil  Procedure  Code,  therefore  did  not  justify  the  order. 

Nor  was  the  order  justified  by  Section  136,  Civil  Procedure  Code. 
The  document  called  for  by  the  Court  was  neither  in  the  po.ssession  nor  in  the 
I)ower  of  the  defendants  and  was  not  even  in  existence.  Section  130  refers 
to  documents  which  are  in  esse  and  not  to  documents  which  the  Court 
desires  to  be  brought  into  existence.  Further,  there  is  no  power  cotferred 
by  Section  136  or  elsewhere  to  strike  out  the  defence  of  a  defendant  of  its 
own  motion,  and  in  the  absence  of  an  application  to  that  effect  by  the 
plaintiff  {cf.  Punjab  Record,  No.  80  of  1889). 

Ob3ervations  as  to  the  power  of  tha  Court  to  punish  defendants  for 
contumacious  behaviour  and  to  ensure  the  speedy  disposal  of  suits. 

Held,  also,  that  the  Court  of  the  Political  Agent,  Bhopal,  whatever  its 
jurisdiction  may  be,  was  not  one  of  the  nature  referred  to  in  Section  12 
Civil  Procedure  Code,  not  being  established  by  the  authority  of  the 
Governor-General  in  Council  and  Bhopal  not  forming  part  of  British 
India. 

QuTre.- Whether  the  District  Judge,  Delhi,  had  jurisdiction  with 
regard  to  the  immoveable  prop(Tty  situate  and  businesses  conducted  in 
foreign  territory. 

First  appeal  from  the  decree  of  S.  Clifford  Esquire,  District  Judge, 
Delhi,  dated  7th  August  1890. 
Goaldsbnry  and  Madan  Gopal,  for  appellants. 
Rattigan,  for  respondents. 

This  was  a  first  appeal  from  a  decree  of  the  District  Jndge 
Delhi,  in  a  suit  which  had  been  transferred  to  his  Court  for 
trial  from  that  of  tho  District  Judge,  Karnal. 
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The  suit  was  for  partition  and  possession  of  moveable  and 
immoveable  property,  sitnate  partly  within  and  partly  without 
British  India.  The  facts  and  questions  for  decision  sufficiently 
appear  from  the  judgment  of  the  Chief  Court  which  was 
delivered  by 
2Zrd  April  1892.        Stogdon,  J. 


BAMSUKH  DAS. 
I 

Saudagar  Mal. 


Jbanda 
Mal, 
plaintiff. 


Beni  Pershad. 


— 1 

Dwarka 

Das, 
defondant 
4. 


f  i  1 

Hans  Baj,  Amar  Singh,  Umed  Singh, 

defendant  defendant  defendant 

1.  2.  3. 

In  his  plaint,  plaintiff  alleged  that  the  parties  were 
members  of  a  joint  Hindu  family  originally  domiciled  at 
Pnndn  in  the  Kaithal  tahsil  of  the  Kamal  District,  and  carry- 
ing on  business  under  various  styles  and  titles  at  Pundri, 
Sehore  Cantonment,  near  Bhopal,  said  in  the  plaint  to  be  in 
British  territory,  and  at  Berasia  and  Bhopal  in  the  Bhopal 
Stat«,  and  Biawara  in  the  Rajgarh  State,  He  sued  defendants  for 
partition  and  possession  of  his  third  share  of  the  property,  both 
moveable  and  immoveable,  which  he  valued  at  Rs.  2,15,931-3-10, 
after  giving  credit  for  a  sum  of  Bs.  59,315-8-9,  which  he 
admitted  having  received. 
His  prayer  was — 

(a)    for  partition  and  possession  of  his  third  share  in 
the  joint  assets,  inclading  cash  and  outstandings  . 
(6)    for  partition  and  possession  of  his  share  in  the 

joint  moveable  and  immoveable  property ; 
(c)    for  any  other  relief  the  Coart  might  consider  to 
be  proper. 

Dwarka  Das  did  not  contest  the  claim.    On  the  contrary, 
he  stated  that  he  wished  for  partition  himself,  and  that  he  had 
in  July  1886  instituted  a  suit  in  the  Court  of  the  Political 
Agent  at  Sehore  for  partition  of  the  whole  of  the  property, 
with  the  exception  of  that  situated  at  Pundri  which  he  did  not 
consider  to  be  within  the  jurisdiction  of  the  Political  Agent. 
Defendants  1,  2  and  3  pleaded— 
(1).   That  the  claim  was  barred  by  Section  12,  Civil 
Procedure  Code,  in  consequence  of  the  previously 
instituted  suit  in  the  Court  of  the  Political  Agent 
for  Bhopal  at  Sehore. 
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(2),    That  the  suit  was  barred,  because  the  parties  bad 
submitted  the  matters  in  dispute  between  them 
fiO  arbitration,  both  before  the  institution  of  the 
•  suit  in  the  Court  of  the  Political  Agent  and 


They  stated  that  they  bad  no  objection  to  accounts  being 
gone  into,  but  contended  that  credit  should  first  be  given  to 
them  for  a  sum  of  Rs.  84,396  which  arbitrators  had  held  was 
due  to  their  father  by  the  joint  firm. 

The  Distrio*  Judge  of  Delhi,  to  whose  Court  the  case  was 
transferred  from  that  of  the  District  Judge  of  Karnal,  was  of 
opinion  that  issues  could  not  be  properly  settled  until  defen- 
dants 1  to  3  produced  their  books,  but  the  Political  Agent  at 
Bhopal  reported  that  they  could  not  be  spared,  so  on  the  llth 
February  J 890,  he  directed  defendant  1,  Hans  Raj,  to  file  a 
written  statement  setting  forth  in  detail  the  entire  joint 
property,  moveable  and  immoveable,  and,  in  the  case  of  trading 
firms,  a  balance  sheet  as  to  each,  showing  how  they  stood  on 
3l8t  August  1888,  when  the  present  suit  was  instituted. 
Defendant  1  failed  to  comply  with  this  order,  although  the  case 
was  adjourned  from  time  to  time  to  enable  him  to  do  so. 
Eventually,  on  the  25th  June  1890,  the  District  Judge  struck 
defendants'  defence  off  the  record,  and  directed  plaintifE  to 
produce  ex  parte  proof  against  them.  This  he  did  on  the  7th 
August  1890 :  the  District  Judge  gave  him  a  decree  (a)  for 
possession  by  partition  of  one-third  share  of  the  immoveable 
property  in  the  Kamal  District,  valued  at  Rs.  40,100,  and  of 
the  immoveable  property  at  Sehore,  valued  at  Rs.  46,875  ;  (6) 
for  the  Bardana  cash  and  outstandings  of  the  Pundri  firm  ;  and 
(c)  for  Rs.  1,75,487-9-5  to  be  paid  by  defendants  1  to  3.  On 
the  1st  October  1890,  defendants  1  to  3  applied  to  the  Dis- 
trict  Judge  to  set  aside  his  decree  which  they  styled  an  ex  parte 
one.  The  District  Judge  rejected  their  application  on  the 
6th  October  1890,  and  they  appealed  from  his  order  to  this 
Court.  Mr.  Justice  Benton  held  that  Section  108,  Civil  Proce- 
dure Code,  had  no  application  to  the  ease,  and  that  no  appeal 
lay.  He  therefore  dismissed  the  appeal  on  the  15th  December 
1890,  and  on  the  same  date  defendants  1  to  3  presented  a 
regular  appeal  to  this  Court  from  the  decree  of  the  7th  August 
1890.  It  has  been  objected  that  their  appeal  is  out  of  time, 
but  we  consider  that  they  had  sufficient  cause  for  not  present* 
iog  it  within  the  prescribed  period. 
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The  first  question  for  decision  is  whether  the  order  of  the 
District  Judge  striking  the  defence  off  the  record  was  a  legal 
one.  It  was  struck  off  because  Hans  Raj  had  failed  to  comply 
with  the  order  of  the  11th  February  1890,  directing  him  to  file 
a  written  statement. 

The  learned  counsel  for  respondents  contends  that  the 
order  is  justified  by  Section  113,  Civil  Procedure  Code,  which 
prescribes  that,  if  any  party  from  whom  a  written  statement  is 
required  under  the  provisions  of  Section  112,  fails  tcf  pi^eseut 
the  same  within  the  time  fixed  by  the  Conrt,  the  Coui-t  may 
pass  a  decree  against  him  or  make  such  order  in  relation  to  the 
suit  as  it  thinks  fit.  It  is  very  doubtful,  however,  whether  a 
written  statement  of  the  nature  required  by  the  District  Judge 
can  be  considered  to  be  a  written  statement  of  the  nature 
referred  to  in  Section  112,  the  frame  of  which  is  prescribed 
in  Section  114;  such  written  statements  areas  much  as  possible 
to  be  confined  to  a  simple  narrative  of  the  facts,  which  the 
party  by  whom  or  on  whose  behalf  the  written  statement  is 
made,  believes  to  be  matenal  to  the  case,  and  which  he  either 
admits  or  believes  he  will  be  able  to  prove  ;  they  are  to  be 
divided  into  paragraphs,  and  each  paragraph  is  to  contain  as 
nearly  as  may  be  a  separate  allegation. 

The  statement  required  by  the  District  Judge  was  not  a 
statement  of  the  above  nature.  Defendants  had  put  in  their 
defence,  and  he  did  not  wish  them  to  supplement  it  in  any  way 
by  a  further  statement  of  facts  which  they  might  believe  to  be 
material  to  their  case.  He  considered  that  issues  conld  not  be 
framed  unless  defendants  produced  their  books,  but  as  the 
Political  Agent  of  Bhopal  refused  to  give  them  up,  he  directed 
Hans  Raj  to  examine  them  and  to  prepare  balance  sheets  of  the 
various  firms.  Such  balance  sheets  were  not  a  portion  of 
defendants'  pleas  and  cannot  be  considered  as  falling  within 
the  category  of  written  statements  refen^ed  to  in  Chapter  VllI, 
Civil  Procedure  Code.  If  the  information  required  by  the 
District  Judge  was  necessary  in  order  to  enable  him  to  frame 
issues  he  could  probably  have  obtained  it  by  the  issue  of  a 
commission  to  some  respectable  trader  at  Sehore  to  examine  the 
accounts. 

Section  136,  Civil  Procedure  Code,  is  uho  relied  upon  by 
the  learned  counsel.  It  provides  that  if  any  party  fails  to 
comply  with  any  order  under  Chapter  X  for  discovery,  produc- 
tion or  inspection,  which  has-been  duly  served,  he  shall,  if  a 
defendant,  be  liable  to  have  his  defence  struck  out.  The  quesiioa 
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therefore,  is  -whether  defendants  failed  to  comply  with  any 
sach  order.  It  is  urged  that  the  ntatement  required  from  them 
by  the  Court  was  a  document  of  the  nature  referred  to  in 
Section  130,  but  it  is  clear  that  it  was  neither  in  their  possession 
nor  their  power,  and  that  it  was  not  even  in  existence.  The 
section  in  question  clearly  refers  to  documents  already  in 
existence  and  not  to  documents  which  the  Court  desires  to  be 
brought  into  existence.  Moreover,  this  Court  has  held  in  a 
judgment  published  as  Punfab  Record,  No.  80  of  1889,  that  there 
is  no  power  conferred  on  a  Court  by  Section  136,  Civil  Procedure 
Code,  or  elsewhere,  to  strike  out  the  defence  of  a  defendant 
of  its  own  motion,  if  the  defendant  fails  to  comply  with  an 
order  made  under  Section  130,  and  in  the  present  case  the 
plaintiff  did  not  apply  to  the  Court  for  an  order  under 
Section  136,  Civil  Procedure  Code. 

It  may  be  objected  that  the  Court  surely  must  have  some 
power  to  punish  defendants  for  contumacious  behaviour  and  to 
ensure  the  speedy  disposal  of  the  case.  The  Courts  are,  as  a 
matter  of  fact,  armed  with  ample  powers,  and  if  defendants  had 
been  in  possession  of  the  books  and  had  contumaciously  refused 
to  produce  them,  their  defence  could  certainly  have  been  struck 
out  under  the  provisions  of  Section  136,  Civil  Procedure  Code. 
The  present  case  is,  however,  one  of  a  very  exceptional  nature. 
It  is  not  clear  that  the  District  Judge  was  entitled  to  impose 
any  penalties  on  defendants  for  the  neglect  of  one  of  them  to 
obey  his  order.  He  certainly  was  not  entitled  to  strike  out 
those  portions  of  the  defence,  such  as  pleas  of  want  of  jurisdic- 
tion, and  reference  to  arbitration,  which  had  nothing  whatever 
to  do  with  the  accounts  and  could  be  decided  without  reference 
to  them. 

If  he  could  not  obtain  the  information  he  desired  from 
defendants,  he  would  probably  have  been  justified  in  framing 
general  issues  regarding  the  accounts  and  in  deciding  them  on 
plaintiff's  evidence  in  default  of  the  production  of  any  by 
defendants*  or  he  might  have  issued  a  commission  for  the 
examination  of  the  accounts,  but  his  order  striking  out  the 
whole  of  the  defence  was  neither  warranted  by  law  nor  by  the 
circumstances  of  the  case,  and  it  must  be  set  aside.  It  follows 
from  this  finding  that  the  case  must  be  remanded  to  the  lower 
Court  for  decision  on  the  merits,  but  we  think  it  necessary  to 
make  a  few  remarks  on  the  question  of  jurisdiction,  and  the 
powers  of  the  Political  Agent  at  Bhopal.  It  appears  that 
preTiously  to  the  institution  of  this  suit,  Dwarka  Das,  defendant 
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4,  had  sued  Jhanda  Mai,  plaintiff,  and  Beni  Pershad,  father  of 
defendants  1,  2  and  3,  in  the  Court  of  the  Political  Agent  at 
Sehore  for  partition  of  his  third  share  in  the  immoveable  pro- 
perty at  Sehore  and  in  the  basiness  carried  on  at  Sehore^ 
Birasia  and  Biawara. 

Defendants  pleaded  before  the  District  Judge  of  Delhi  that 
Section  12,  Civil  Procedure  Code,  barred  him  from  trying  the 
present  snit.  He  however  came  to  the  conclnsion  that  the 
Political  Agent  had  no  jurisdiction.  His  finding  is  contested 
before  us  on  appeal.  Whether  the  Political  Agent  had  or  had 
not  jnrisdiction  is  a  doubtful  question.  There  is  no  doubt 
whatever  that  his  Court  has  exercised  the  jurisdiction  of  a 
District  Judge  for  a  very  long  period,  and  has  tried  cases  of 
large  value  in  which  British  subjects  were  concerned,  but  his 
Court,  whatever  its  jurisdiction  may  be,  is  not  one  of  the 
nature  referred  to  in  Section  12,  Civil  Procedure  Code.  It  is 
not  a  Court  in  British  India.  Sehore  is  not  in  British  India,  a^ 
has  been  erroneously  assumed  throughout  the  case.  It  is  in 
the  Bhopal  State  and  is  the  head-quarters  of  the  Bhopal 
Battalion.  There  are  no  grounds  whatever  for  thinking  that 
it  is  in  British  India,  and  it  appears  from  Aitchison*s 
Treaties  (volume  III,  page  365)  that  in  1863  the  Begam  of 
Bhopal  appealed  against  the  exercise  of  jurisdiction  by  the 
Political  Agent  as  a  violation  of  the  ninth  Article  of  the  Bho- 
pal Treaty  of  1818,  but  her  appeal  was  disallowed.  It  pro- 
bably had  reference  to  criminal  cases,  but  the  question  involved 
is  the  same,  and  it  is  clear  that  she  could  have  had  no  ground 
for  objection  had  Sehore  been  in  British  India.  Neither  is  the 
Court  one  beyond  the  limits  of  British  Iridia  established  by 
the  Oovemor-Gbneral  in  Council.  It  is  clear  from  documents 
on  the  record  and  from  a  demi-official  letter  from  the  Secretary 
to  the  Government  of  India  in  the  Legislative  Department, 
which  we  have  placed  on  the  record,  that  nobody  knows  or  can 
ascertain  how  the  Political  Agent's  jurisdiction  came  into 
existence.  It  was  probably  the  ananthorized  and  informal 
creation  of  some  Agent  to  the  Oovemor-General  for  Central 
India  in  the  dim  past.  One  thing  seems  to  be  dear,  vu,,  that  it 
was  not  established  by  the  Oovemor-Oeneral  in  Council. 
Under  such  circumstances.  Section  12,  Civil  Procedure  Code, 
does  not  bar  the  suit,  but  it  may  still  be  questionable  whether 
the  District  Judge  of  Delhi  has  jurisdiction  with  regard  to  the 
immoveable  property  situated,  and  businesses  conducted  in, 
|oreign  territory.   The  point  has  not  been  argued  before  us, 
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and  we  tave  not  therefore  thought  it  proper  to  decide  it;  but  it 
is  difficult  to  see  what  power  the  lower  Court  can  have 
to  partition  immoveable  property  situated  in  the  Bhopal 
State,  aud>  with  regard  to  the  businesses,  questions  of  jurist 
diction  may  arise  under  Section  17,  Civil  Procedure  Code,  which 
should  be  carefully  considered.    Whatever  the  origin  of  the 
Court  of  the  Political  Agent  may  be,  it  has  been  exercising 
unquestioned  jurisdiction  for  many  years,  and  it  appears  to  be 
the  only  Court  in  which  the  whole  of  the  dispute  regarding 
both  immoveable  and  moveable  property  situated  in  Bhopal 
territory  can  be  decided,  and  its  jurisdiction  should  not  be 
lightly  interfered  with  or  treated  with  contempt.   The  Court  has 
long  been  recognized  as  one  having  the  authority  of  a  Court 
established  by  the  Governor-General  in  Council,  and  though 
the  letter  of  the  law  may  not  bar  the  jurisdiction  of  the  lower 
Court,  its  spirit  certainly  does  bar  it.    Of  course  in  a  matter 
of  this  kind,  the  only  question  is  whether  the  District  Judge 
lias  or  has  not  jarisdiction.    If  he  has  jurisdiction,  plaintiff 
can  claim  to  have  the  case  tried  by  him,  but  the  question  is 
one  which  requires  careful  consideration. 

We  accept  the  appeal  and  set  aside  the  proceedings  of  the 
lower  Court  and  remand  the  case  to  it  for  decision  on  the 
merits  after  due  consideration  of  defendants'  defence.  Certi- 
ficate of  refund  of  Court  fees  paid  on  the  petition  of  appeal  to 
be  granted.   Other  costs  to  be  costs  in  the  cause. 

Appeal  aliowed :  cause  remanded. 


Ko.  60* 

KAN  WAR  HIRA  SINGH,— (Plaintiff),— APPELLANT,  n 

Versui  VArPRttAii  Sidi. 

DAVID  PARKES  MASSON  AND  15  OTHERS,  ) 
(Defendants),— RESPONDENTS. 
Case  No.  284  of  189L 

(KOK  AND  FrIZELLB,  JJ.) 

Civil  Procedure  Code,  1882,  Section  295^Priority  ^Rateable  distribu* 
tion  among  rival  decree^holders, 

Property  whioh  a  Court  has  accepted  as  Becoritj  for  a  decree  is  not 
liable  to  attacbment  bj,  and  to  be  dirided  rateablj  among,  rival  decree- 
holders.  To  hold  otherwise  wonld  be  to  render  the  provisions  of  the  law 
for  stay  of  ezecntion  on  giving  security  illusory ;  and  it  is  immaterial 
whether  the  property  in  question  is  offered  as  security  by  the  judgment 
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debtor  himaelf,  op  by  a  third  partj.  If  tbe  property  is  liable  to  attach- 
ment and  diBtribution  under  Section  295,  Civil  Procedure  Code,  in  eatitfac 
tion  of  deorees  againit  the  judgmentKlebtor,  it  wonld  be  aimilarly  liable 
when  there  were  decrees  against  the  surety  as  a  third  party. 

It  is  the  property,  not  the  person  offering  it,  which  the  Court  accepts 
as  security^  and  the  acceptance  thereof  by  the  Court  creates  a  charge  on 
the  pr(q>erty,  by  whomsoever  offered>  which  must  take  precedence  of  all 
subsequent  attaohmeats  or  charges. 

First  appeal  from  the  decree  of  B.  L.  Harris  Esquire,  Divi" 
sional  Judge,  Delhi,  dated  6th  Deeemher  1890. 

Battigan  and  P.  C.  Chatterjee>  for  appellant. 

Tnmer,  Clarence  Kirkpairick  and  Madan  Gopal,  for  r«- 
ipondents. 

This  case  raised  the  qtiestion  as  to  the  true  constmctioil 
of  Section  295,  Civil  Procedure  Code,  1882,  in  connection  with 
the  attachment  of  property  deposited  as  security  in  execution 
of  decree  and  the  distribution  of  the  Bale  proceeds  thereof 
among  rival  decree-holders. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Court  which  was  delivered  by 

20th  April  1892.  Rot,  J. — The  facts  on  which  the  present  suit  is  based  are 
briefly  these.  The  plaintiff,  Kanwar  Hira  Singh,  obtained  a 
decree  against  Kirpa  Dial,  Prabhu  Dial,  in  the  Court  of  the  Dis* 
trict  Judge,  Simla,  for  Rs.  30,427-1-0.  The  decree  was  toans* 
ferred  to  the  District  Judge,  Delhi,  and  sent  by  him  to  the  Court 
t)f  Mr.  Watson,  a  Munsif,  first  class.  On  16th  April  1886, 
plaintiff,  decree-holder,  applied  for  execution  in  the  usual  way^ 
and  on  the  same  day  the  judgment-debtor  applied  for  tem- 
porary stay  of  execution  to  enable  him  to  apply  to  the  Chief 
Court  for  an  order  of  stay  of  execution  pending  the  decision 
of  his  appeal  against  the  decree.  An  order  was  endorsed  on 
this  that  execution  would  be  stayed  temporarily  on  proper 
security  being  furnished ;  this  was  followed  by  a  further  order 
on  19th  April,  which  began  by  setting  forth  that  the  judgment 
debtor  had  been  unable  to  arrange  for  security,  and  ordered 
a  warrant  of  attachment  to  be  issued  for  the  29th  idem,  but 
ended  by  stating  that  Sri  Ram  had  become  security  and  had 
deposited  Rs.  28,700,  and  had  promised  to  pay  the  balance 
(Rs.  1,727-1-0)  into  Court  on  26th  April.  This  he  did,  and 
on  26th  April  execution  was  stayed  till  13th  May. 

The  appeal  by  the  judgment-debtor  against  the  order 
of  the  District  Judge,  Simla,  refusing  to  set  aside  the  ex  parte 
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decree,  was  rejected  by  the  Chief  Couii;  on  6th  May,  and  on 
12th  May  Sri  Ram  gaye  a  petition  asking  for  a  return  of  th« 
money  deposited  by  him.  On  13th  May,  the  decree-holder 
petitioned  the  Court  that  the  surety  might  be  summoned,  and 
directed  to  call  on  the  judgment-debtor  to  pay  the  amount  of  the 
decree,  and,  if  he  failed  to  do  so,  that  the  money  deposited  iu 
Court  might  be  made  over  to  the  decree-holder. 

On  14th  May,  the  judgment-debtor  filed  an  appeal  in  th# 
Chief  Court  against  the  ex  parte  decree  of  the  District  Judge> 
Simla,  on  the  merits,  and  on  4th  June  an  order  was  passed  for 
stay  of  execution  pending  the  appeal,  on  the  understanding  that 
the  whole  amount  of  the  decree  is  paid  into  Court. 

On  14th  June  1886,  the  executing  Court  ordered  that  the 
money  deposited  should  neither  be  returned  to  the  surety  nor 
made  over  to  the  decree-holder,  but  should  be  retained  in  the 
custody  of  the  Court  pending  the  result  of  the  appeal  to  the 
Chief  Court,  unless  the  judgment-debtor  meantime  himself 
paid  the  amount  of  the  decree  into  Court,  in  which  case  the 
deposit  should  be  returned  to  the  surety. 

The  money  accordingly  remained  id  deposit  till  after  the 
decision  of  the  appeal  on  5th  November  1887.  Some  further 
orders,  as  between  the  decree- holder,  the  judgment-debtor 
and  the  surety,  were  passed  on  31st  January  1887  by  Mr. 
Watson,  and  an  appeal  was  made  from  them,  which  was  decided 
by  the  judgment  published  as  No.  99  of  1887,  Punjab  Record, 
which,  however,  does  not  affect  the  present  case. 

On  13th  October  1886,  Ganeshi  Lai  and  Kashi  Nath 
(present  respondents  Nos.  5  and  6),  who  had  obtained  a  decree 
against  the  judgment-debtor  Kirpa  Dial^  Prabhu  Dial,  applied 
for  the  attachment  of  the  Bs.  30,000  deposited  in  Court,  describ- 
ing it  as  the  property  of  the  judgment-debtor.  The  application 
was  refused  on  31st  October,  on  the  ground  that  no  money 
realized  from  the  judgment-debtor  was  in  the  hands  of  the  Court. 
On  2nd  November  they  presented  a  second  petition,  alleging 
that  although  the  Rs.  30,000  WciS  nominally  deposited  by 
Sri  Ram,  it  was  really  the  property  of  the  judgment-debtor. 
Mr.  Watson,  on  22nd  November,  repeated  his  former  order  that 
there  were  no  monies  of  the  judgment-debtor  in  hand,  from 
which  rateable  distribution  could  be  made,  and  rejected  the 
application. 

The  defendants  Nos.  I  to  4  had  instituted  a  suit  in  th# 
Courtof  the  District  Judge,  Delhi)  Mr.  Clifford),  against  Kirpa 
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Dial,  Prabfau  Dial,  and  they  applied,  before  judguient,  for  the 
attachment  of  the  Bs.  30,000  deposited  in  the  Court  of  Mr. 
Watson.  An  order  of  attachment  was  issned  by  Mr.  Clifford 
accordingly,  which  Mr.  Watson  returned  with  an  endorsement^ 
dated  30th  NoTember  1886,  that  no  money  had  been  deposited 
by  Kirpa  Dial,  Prabhn  Dial.  Mr.  Clifford,  on  2nd  December^ 
therefore  issued  a  slightly  modified  order  for  the  attachment  of 
the  money  deposited  as  security,  Mr.  Watson  replied  on  7th 
December,  explaining  the  circumstances  under  which  the 
money  had  been  deposited,  and  asking  for  further  orders. 
Mr.  Clifford  replied  that  he  could  pass  no  orders  ex  parte ;  if 
any  one  objected  to  the  order  of  attachment  and  claimed  the 
money  as  his,  he  must  object  in  the  usual  way.  Accordingly, 
Kanwar  Hira  Singh,  decree-holder,  filed  an  objection  on  10th 
December,  and  on  2l8t  December  Mr.  Clifford  passed  an  order, 
after  hearing  Mr.  Cyril  Kirkpatrick  for  the  attaching  cre- 
ditors, to  the  effect  that  the  attachment  ordered  on  their  appli- 
cation should  take  effect  only  if  for  some  reason  the  attach- 
ment made  at  the  instance  of  Kanwar  Hira  Singh  were 
removed.  Kanwar  Hira  Singh  is  conisdered  to  haye  a 
superior  right." 

After  the  decision  of  the  appeal  by  the  Chief  Court  on 
•5th  November  1887,  the  decree-holder  applied  to  Mr.  Watson 
that  the  money  deposited  might  be  made  over  to  him, 
and  the  promissory  and  stock  notes  sold,  and  the  proceeds 
credited  to  his  decree.  This  was  accordingly  done  by  ^fr 
Watson^s  order  of  21st  December  1887.  On  the  same  date 
Mr.  Masson,  &c.  (present  defendants  Nos.  1  to  4)  who  had 
obtained  their  decree,  applied  to  the  District  Judge,  Mr. 
Clifford,  for  the  sale  of  the  same  notes,  and  Mr.  Clifford  passed 
an  order  calling  for  the  files  in  Kanwar  Hira  Singh's  case 
from  Mr.  Watson's  Court  and  transferring  the  case  to  his 
Court.  The  details  of  Mr.  Watson's  and  Mr.  Clifford's  pro- 
ceedings are  fully  set  forth  in  the  judgment  and  in  the  printed 
record,  Mr.  Clifford  held  that  there  had  been  no  proper  sale 
on  21st  December  1887 ;  he  also  held  that  the  notes  deposited 
in  Court  were  assets  liable  to  a  rateable  distribution  under 
Section  295,  Civil  Procedurp  Code.  He  accordingly  ordered 
a  re-sale  of  the  notes  and  distributed  the  amount  realized 
(Bs.  25,670-15-6)  in  the  manner  shown  at  page  16  of  the 
printed  record. 

It  is  to  recover  from  the  different  defendants  the  amounts 
thus  paid  to  them  that  the  present  suit  has  been  instituted 
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The  Divisional  Jadgft  who  tried  the  case  (Mr.  R.  L.  Harris), 
in  onr  opinion,  rightly  overmled  the  ohjection  that  the  defen- 
dants conld  not  be  sned  in  a  single  suit.  Bat  he  held  (1)  that 
the  monej  deposited  in  Conrt  by  Sri  Bam  was  in  fact  the 
property  of  the  judgment-debtor ;  (2)  that  the  money  realized 
by  the  sale  of  the  notes  were  assets  realized  in  execution  of 
the  decree  within  the  meaning  of  Section  295,  Civil  Procedure 
Code,  and  liable  to  rateable  distribution ;  (3)  that  Mr.  Clifford 
had  jurisdiction  to  transfer  the  execution  proceedings  from 
Mr.  Watson's  to  his  own  Court;  (4)  that  he  passed  his 
order  of  transfer  before  there  had  been  any  complete  sale  of 
the  notes  by  Mr.  Watson ;  (5)  that  the  persons  to  whom  the 
distribution  was  made  under  Section  295,  Civil  Procedure 
Code,  had  duly  applied  for  execution  of  their  decrees,  and  that 
the  distribution  was  properly  made  to  them.  He  therefore 
dismissed  the  plaintiff's  suit.  Plaintiff  on  appeal  challenges 
all  the  findings  which  are  against  him,  and  urges  that  even 
if  Mr.  Clifford's  proceedings  were  regular,  and  the  money 
realized  by  the  sale  of  the  notes  was  liable  to  rateable  distri- 
bution under  Section  295,  Civil  Procedure  Code,  the  plaintiff 
had  a  first  charge  on  the  amount  realized  under  the  provision 
to  that  section. 

We  also  make  a  note  that  Mr.  Kirkpatrick,  counsel  for 
respondents  Nos.  7  and  8,  also  contends  that  Mr.  Watson,  whose 
jurisdiction  as  a  Munsif,  first  class,  was  Umited  to  Bs.  1,000, 
had  no  power  to  execute  a  decree  for  a  sum  in  excess  of  that 
amount.  He  admits  that  this  view  is  opposed  to  the  published 
Full  Bench  decision  *  of  this  Court,  and  we  have  not  thought 
it  necessary  to  hear  him  at  length  on  the  point.  We  merely 
note  his  contention  in  case  the  matter  is  carried  further. 

All  the  other  points  have  been  argued  at  length  before  us, 
but  we  do  not  think  it  necessary  to  discuss  or  decide  them  all. 
For  it  appears  to  us  clear  that,  assuming  that  the  notes  paid 
into  Court  were  the  property  of  the  judgment-debtor,  Kirpa 
Dial,  Prabhu  Dial,  and  not  of  the  surety,  Sri  Bam,  from  the 
moment  they  were  accepted  by  the  Court  as  security  for  the 
decree  of  the  present  plaintiff,  and  execution  of  that  decree 
was  consequently  stayed,  the  amount  of  that  decree  became 
at  any  rate  a  first  charge  on  them,  and  even  if  the  amount 
realized  by  the  sale  of  the  notes  were  to  be  considered  assets 
realized  under  Section  295,  Civil  Procedure  Code,  plaintiff 
would  BtiU  be  entitled  under  that  section  to  receive  his  decree 
in  full  before  other  decree-holders  could  take  a  share. 


•  Pwjab  Btcord  No.  81  of  1887. 
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It  appears  to  us  that  to  hold  otherwise,  and  to  say  that 
property  which  a  Court  has  accepted  as  security  for  a  decree 
is  liable  to  distribution  under  Section  295  without  reference 
to  the  fact  that  it  has  been  accepted  bs  security,  would  be  to 
render  the  provisions  of  the  law  for  stay  of  execution  on  security 
illusory.  We  cannot  see  that  it  makes  any  difference  whether 
the  property  is  offered  as  security  by  the  judgment-debtor  him- 
self, or  by  a  third  party.  If  it  is  liable  to  attachmeet  and  dis- 
iribution  under  Section  295,  Civil  Procedure  Code,  in  satisfaction 
of  decrees  against  the  judgment-debtor,  it  wonld  be  similarly 
liable  when  there  were  decrees  agaiust  the  surety  when  he 
was  a  third  party.  It  is  the  property,  not  the  person  offering 
it  which  the  Court  accepts  as  security,  and  we  think  that  the 
acceptance  by  the  Court  creates  a  charge  on  the  property,  hy 
whomsoever  offered,  which  must  take  precedence  of  all  sub- 
sequent charges. 

It  follows  from  this  that  the  plaintiff  is  entitled  ta  a  decree 
against  all  the  defendants,  except  those  against  whf»m  he  has 
abandoned  his  appeal,  for  the  amount  they  actually  received 
under  Mr.  Clifford's  order  as  shown  at  page  1 6  of  tbe  printed 
record.  We  do  not  think  interest  should  be  added  up  to  date, 
but  we  direct  that  the  amount  decreed  against'  the  separate 
groups  of  defendants  bear  Interest  at  the  rate  of  six  per  cent, 
per  annum  from  the  date  of  the  present  decree  till  realization^ 
and  that  each  group  of  defendants  pay  plaintiffs'  costs  in 
both  Courts  calculated  on  the  amount  of  their  respective 
decrees. 


Appeal  allowed. 


ArriLLATi  8ini. 


No.  61. 

ASA  SINGH  AND  OTHERS,— (Defjebtdints),— 
APPELLANTS, 

Ver8U9 

HARI  SINGH  AND  OTHERS,— (Pluntifps),— 
RESPONDENTS. 

Case  No.  1466  of  1890. 

(Rob  &  Frizille,  JJ.) 

Cttftom — Alienalt\on^OkiHles9  proprietor — Qoraya  JaU^  (aftnl  Ajnalt, 
AmriUar  DUtrtct 

Found,  in  a  init  the  parties  to  which  were  Goraya  Jati  of  tahafl 
AJnalai  Amritnr  Distriot,  that  a  mortgage— which  was  held  to  be  in  faot 
11  purely  colourable  transaction— by  a  ohildless  proprietor  in  f arour  of  a 
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nephew  in  the  pretence  of  other  near  oollateralB  was  not  aathorized  by 
custom. 

The  onna  of  establishing  the  validity  of  the  alienation  was  upon 
those  setting  it  np,  within  the  general  principles  explained  in  Punjab 
RMord,  No.  107  of  1887. 

Further  appeal  from  the  decree  of  Colonel  C.  B,T.  Marshall^ 
Additional  Divinonal  Judge,  Amritsar,  dated  ^Oth  October  1890. 
Oertel,  for  respondents. 

This  was  a  suit  to  contest  an  alienation — a  mortgage 
which  was  held  to  be  in  fact  a  purely  colourable  transaction — 
by  a  childless  proprietor  in  favour  of  a  nephew  in  the  presence 
of  other  near  collaterals. 

The  parties  were  Goraya  Jats  of  tahsil  Ajnala,  Amritsar 
District. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Court  which  was  deliyered  by 

Roi,  J. — ^The  parties  who  are  (Joraya  Jats  of  the  Ajnala  15^^  Fehy.  1892. 
tahsil,  Amritsar,  are  thus  related — 

DIDAB  SINGH. 


Jamiat  Singh. 


Dal  Singh, 


Jit  Singh, 
d.  8»  p. 


Prem  Singh, 
defendant  1. 


Hem  ^ingh. 

Asa  SiDgh, 
defendant  2. 


Jawahir  Singh. 


Snrjan' Singh. 

Hari  Singh, 
phiintiff  8. 


Mohan  Singh, 
plaintiff  1. 


Lehna  Singh, 
plaintiff  2. 


Bndha  Singh, 
plaintiff  4. 


Kanhya  Singh; 
plaintiff  5. 


Sohan  Singh. 


Amr  Singh, 
plaintiff  8. 


Kaisar  Singh, 
(plaintiff  7. 


Makhan  Singh, 
plaintiff  6. 


Defendant  I  by  a  registered  deed,  dated  26th  February 
1889,  mortgaged  his  whole  property  to  defendant  2  for  Rs.  1,500 
PlaintifEs  sue  for  a  declaration  that  the  mortgage  does  not 
affect  their  interests  as  reversioners. 

We  have  no  hesitation  in  concurring  with  the  lower 
Courts  in  finding  that  the  mortgage  was  entirely  without 
i^ecessityy  and  was  in  facta  purely  colourable  transaction. 
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Plaintiffs  are,  therefore,  entitled  to  the  decree  given  them  by 
the  Divisional  Judge,  unless  it  can  be  shown  that  defendant 
I  had  the  power  to  make  an  alienation  in  favour  of  defendant  2 
without  necessity. 

The  ground  on  which  the  first  Court  has  held  that  he  had, 
is  that  as  the  alienation  is  in  favour  of  a  near  male  collateral, 
the  onus  of  proving  that  there  was  no  power  of  alienation 
rested,  according  to  reported  decisions  of  this  Court,  on  the 
objectors. 

We  do  not  think  the  cases  quoted  were  intended  to  inter- 
fere with  the  general  principles  laid  down  in  Punjab  Record, 
No.  107  of  1887.  No  doubt  they  hold  rightly  that,  where  the 
alienation  is  in  favour  of  a  near  male  collateral,  the  general  pi-e- 
Bumption  against  its  validity  is  much  weakened,  if  not  destroyed. 
But  in  these  cases  the  particular  circumstances  of  each  case, 
and  the  special  evidence  as  to  custom,  must  be  fully  considered, 
and  the  decision  must  be  regarded  as  one  applicable  to  the 
special  case  rather  than  as  one  dealing  with  a  general  question 
of  onus. 

In  the  present  case  the  Wajib-ul-arz  of  1863  stated  that  no 
instances  of  alienation  had  hitherto  occurred ;  but  a  proprietor 
might  sell  or  mortgage  his  land  for  personal  necessity  {zati 
zarura()y  or  to  pay  Government  revenue. 

In  the  BttoaJ-i-am  of  the  second  settlement,  the  general 
custom  is  distinctly  stated  to  be,  that  a  proprietor  cannot  give  his 
property  to  one  heir  to  the  exclusion  of  another,  or  alter  the 
proper  shares  of  his  heirs. 

Under  the  head  of  exceptions,  it  is  recorded  that  the  pro- 
prietors of  the  Ajuala  tahsil  say  that  a  proprietor  may  make 
a  gift  for  religious  purposes  (sankalap  or  khairat)  to  the  extent 
of  one-twentieth  of  his  property  ;  and  that  a  sonless  proprie- 
tor may  make  a  gift,  first  to  his  aqruha  karibtar^  then  to 
more  distant  aqruba.  If  amongst  the  aqruba  there  is  no  one 
to  render  him  service,  then  he  may  make  a  written  gift  in  the 
presence  of  the  brotherhood  to  a  yah-jaddi^  who  will  render 
him  service. 

No  examples  are  given  in  support  of  this  exception,  and 
we  think  it  very  doubtful  if,  accepting  it  as  a  true  declaration 
of  custom,  it  can  be  held  to  support  an  alienation  like  the  pre- 
sent. Taken  as  a  whole,  the  entry  clearly  refers  not  to  sales 
or  mortgages,  but  to  gifts,  the  circumstances  of  making  which 
are  the  same  as  those  of  making  an  adoption  or  appointment  of 
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heir.  If  it  could  bo  shown  that  Asa  Singh  had  for  any  length 
of  time  lived  with  Pram  Singh  as  his  son,  and  rendered  him 
service,  and  had  Prem  Singh  transferred  his  land  to  him  as  a 
recognition  of  such  service,  the  transfer  might  very  pos  sibly 
have  been  valid.  But  nnder  the  circumstances  of  the  present 
case,  the  mortgage  to  Asa  Singh  cannot  possibly  be  considered 
a  transfer  of  this  nature. 

It  appears  that  in  1882,  Prem  Siogh  made  a  mortgage 
of  Rs.  500  in  favour  of  Hari  Singh,  present  plaintiff  3.  It 
was  contested  in  a  so  it  by  all  the  other  collaterals  including 
Asa  Singh,  on  the  ground  that  by  custom  Prem  Singh  had  no 
power  to  make  the  alienation.  The  Court  held,  without  any 
real  inquiry  into  custom,  that  the  plaintiffs  had  failed  to  make 
out  their  case.    There  was,  foolishly,  no  appeal. 

We  think  that  the  custom  of  the  parties'  tribe  does  not 
allow  the  present  alienation,  and  we  confirm  the  decree  given 
to  plaintiffs  by  the  Divisional  Judge.  But  we  direct  that  the 
parties  pay  their  own  costs  throughout,  for  the  mortgage  to 
Asa  Singh  was  clearly  the  result  of  plaintiffs*  own  act 
in  allowing  the  mortgage  to  Hari  Singh  to  pass  without  an 
appeal,  and  the  plaintiff,  Hari  Singh,  is  still  benefitting  by  that 
mortgage. 

Appeal  dismissed* 


No.  62. 

N  ATHU,-  (Defendant),— APPELLANT, 
Versus 


MUSSAMMATS  IDO  AND  MIRAN,— (Plaintiffs),  J 
EESPONDENTS. 

Case  No.  154  of  1891. 

(Benton  &  Rivaz,  JJ.) 

Custom — Succession — Prostitutes  of  Lahore — Muhammadan  law. 

Found,  in  a  suit,  the  parties  to  which  were  professed  prostitates 
redding  at  Lahore,  that  no  special  custom  was  proved  regulating  the 
snooeBsioQ  to  the  property  of  a  collateral,  and  that,  therefore,  Muhammadan 
aw  must  be  applied. 

Further  appeal  from  the  decree  of  Colonel  0.  H.  T.  Marshall^ 
Divisional  Judge,  Lahore,  dated  SOth  December  1890* 
K.  P.  Royj  for  appellant. 
P.  0.  Ohatterjee,  for  respondents. 
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2nd  May  im. 


The  principal  qnestion  for  consideration  in  this  case  was 
as  to  the  law — custom  or  Mnhammadan  law — ^applicable  to  a 
case  of  succession  to  the  immoveable  property  of  a  collateral. 

The  parties  were  professed  prostitutes  residing  in  Lahore. 

The  judgment  of  the  Chief  Court,  which  sufficiently  sets 
out  the  facts,  was  delivered  by 

Bbnton,  J. — The  plaintiffs,  Mussammats  Ido  and  Miran,  sued 
Nathu  and  othera  to  recover  possession  of  a  portion  of  a  house 
belonging  to  the  estate  of  the  late  Mussammat  Ruldo,  situated 
in  Lahore.  The  rest  of  the  house  is  in  their  possession,  or  of 
that  of  a  tenant  who  recognises  their  right.  The  relationship 
of  the  parties  appears  from  the  following  pedigree  table : 


r 


PATEH  DIN 

I 


I 


Kutab  Din.     Mohkam  Din. 

I  I 
Mosaammat  Massammat 
Lfthoran  Talia 
(never  married),  (unmarried). 


Ilahi  Bakhsh. 


I 

MoBsammat 

Boldo 
(illegitimate). 


I 

Nathn, 
defendant 
(illegitimate). 


Fir  Baksh, 
Bonless. 


K«]a, 

Bonlen. 


r — 

Mussammat 
Ido 
(married). 


I 


Massammat 

Miran 
(married). 


— ^ 

Ahmad  Die, 
deceased. 


r — 

Haji 
Muhammad. 


Dost 
Muhammad. 


Mussammat 
Mehtab  Begam. 


Mussammat 
Nawab  Begam. 


Mohammad 
Sadik. 


Muhammad 
Hasan. 


The  claim  is  made  in  accordance  with  Mnhammadan  law, 
the  learned  pleader  for  the  respondent  plaintiffs  explaining 
that,  in  accordance  with  that  law,  the  illegitimacy  of  the 
deceased  is  no  barrier  to  inheritance  from  her  through  her 
mother,  while,  in  the  same  way,  the  defendant's  illegitimacy 
must  be  admitted  to  be  no  barrier  to  his  succession  through  his 
own  mother  and  through  Mussammat  Buldo's  mother;  also,  that, 
the  plaintiffs  are  heirs,  as  taking  through  the  second  class  of 
distant  kindred,  viz.,  the  excluded  or  false  maternal  grand- 
father and  great-grandfather,  and  that  they  take  in  preference 
to  Nathu  because  one  degree  nearer,  while  they  exclude  Ahmad 
Din,  their  brother,  who  predeceased  Mussammat  Buldo  and  his 
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heirs  as  more  remote  tban  themselves.    The  correctness  of  this 
explanation  of  the  application  of  ^uhammadan  law,  if  appli- 
cable,  was  not  disputed  by  the  other  side. 

It  was  maintained  that  the  plaintiffs  were  not  entitled  to 
sue  at  all,  because  Mussammat  Buldo  was  not  really  the  child 
of  Mussammat  Lahoran,  but  only  a  nauchi  entertained  by  her, 
because  he  himself  was  in  possession  of  the  whole  house ;  because 
it  had  been  bequeathed  to  him  by  Mussammat  Ruldo  by  oral 
will;  and  because,  in  accordance  with  custom,  which  furnished 
the  rule  of  inheritance  amongst  this  particular  caste  of  Kan- 
chans,  the  plaintiffs  were  not  entitled  to  inherit  on  the  ground 
that  they  had  become  married  women,  and  that  in  any  case  the 
defendant  Nathu  was  entitled  to  be  reimbursed  Bs.  125  of 
funeral  expenses  paid  by  him. 

The  first  Court  decreed  the  plaintiffs'  claim  to  the  extent 
of  a  two-sevenths  share.    It  held  that  their  marriages  did  not 
disentitle  them  to  inherit,  but  yet  that  there  was  a  special  rule 
of  inheritance  permitting  the  principle  of  representation  to 
operate.    How  the  exact  share  was  determined  does  not  ap- 
pear.   The  plaintiffs  appealed  to  the  Divisional  Judge,  and  the 
defendant  Nathu  filed  cross  objections  in  which  no  reference 
was  made  to  the  claim  for  funeral  expenses.  The  Divisional  Judge 
accepted  the  plaintiffs*  appeal  and  decreed  their  claim  in  full, 
regarding  them  as  the  sole  heirs  of  the  deceased.    The  defen- 
dant Nathu  has  now  appealed  to  this  Court.   It  is  contended 
that  the  alleged  relationship  between  Mussammat  Buldo  and 
Mussammat  Lahoran  is  not  established ;  that  custom  furnishes 
the  rule  of  inheritance  and  not  Muhammadan  law ;  that  the 
defendant  Nathu  was  entitled  to  succeed  as  adopted  son  and  by 
bequest ;  and  that  he  was  at  any  rate  entitled  to  be  reimbursed 
the  funeral  expenses  paid  by  him.    It  is  contended  that,  in 
accordance  with  custom,  the  plaintiffs  were  at  most  entitled  to 
a  share  along  with  the  defendant.  In  argument,  the  contention 
was  abandoned,  that,  according  to  the  custom  of  the  caste,  the 
marriage  of  a  daughter  disqualified  her  from  inheriting — th.^ 
learned  pleader  for  the  appellant  regarding  this  rule  as  too 
gross  an  outrage  on  morality  for  him  to  be  able  to  advocate  it, 
although  he  declared  that  the  practice  of  exclusion  on  this 
ground  was  well  supported  by  the  evidence  on  the  record. 

The  claim  to  be  reimbursed  funeral  expenses  was  pressed 
on  us,  but  we  regard  it  as  dropped  in  the  Divisional  Court  by 
not  being  made  a  ground  of  objection. 
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The  questions,  therefore,  which  we  have  now  to  dispose  of 
are  three,  viz.,  the  question  of  fact  as  to  the  relationship  between 
the  deceased  and  Mussammat  Lahoran,  the  question  of  the 
factum  of  the  will,  and  the  rule  of  succession  applicable  to  the 
parties. 

On  the  former  question,  we  have  the  concurrent  findings  of 
the  Courts  below :  we  have  heard  the  evidence  discussed  at 
length  on  both  sides  and  we  have  perused  it.    After  full  con- 
sideration, we  find  no  reason  for  disagreeing  with  the  conclusion 
arrived  at.    It  is  easy  at  this  date  to  concoct  a  story  that  Mus- 
sammat Ruldo  was  not  a  child  of  the  body,  but  u  foundling  who 
was  picked  up  in  the  neighbourhood  who  was  purchased  from 
the  finder  for  a  sum  of  money,  who  was  trained  to  Mussammat 
Lahoran's  profession,  and  who  succeeded  to  her  property.  The 
witnesses  nearly  all  of  them  belong  to  the  debased  class  to 
whom  the  parties  belong,  and  little  heed  can  be  given  to  any 
statements  from  them  not  otherwise  supported.    An  undoubted 
fact  from  which  an  inference  may  be  drawn  is  of  more  weight 
than  any  quantity  of  such  evidence.    Now,  according  to  the 
evidence  for  the  defence  as  a  whole,  Mussammat  Buldo  not  be- 
ing a  daughter  but  a  nauchi  should  not  have  succeeded  to 
Mussammat  Lahoi*an's  property  in  the  presence  of  heirs.  8he 
did,  however,  admittedly  succeed,  and,  therefore,  there  is  a  very 
strong  probability  that  the  evidence  that  she  was  a  daughter 
is  the  evidence  to  be  believed.    The  documents  opposed  to  this 
viz.y  the  lists  of  marriage  presents,  are  very  inconclusive,  and 
might  have  been  prepared,  for  all  we  know,  specially  for  this 
case.    As  regards  the  alleged  will,  it  is  now  on  appeal  to  this 
Court  attempted  to  bo  coupled  with  an  alleged  adoption,  but 
we  may  disregard  this  fact  entirely,  as  there  is  no  evidence  on 
the  record  with  regard  to  the  fact  of  adoption,  or  the  effect  of 
adoption  according  to  the  custom  of  the  class.    On  this  ques- 
tion of  the  will,  we  have  not  the  advantage  of  a  finding  by  the 
Divisional  Judge.   The  first  Court  which  had  the  witnesses 
before  it  was  of  opinion  that  the  whole  story  of  the  alleged 
marriage  of  Nathu  performed  by  Mussammat  Buldo,  the  oppor- 
tunity taken  for  announcing  the  will,  was  a  figment.    It  gives 
very  good  reasons  for  this  opinion  of  the  evidence,  and  in  any 
case  very  little  weight  could  be  attached  to  the  evidence,  con- 
sidering the  partisanship  of  the  witnesses  and  their  character, 
they  being  drawn  from  the  class  to  which  the  parties  belong. 
We  therefore  affirm  the  finding  on  this  point. 
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Lastly,  T?e  come  to  the  question  of  cnstom.  The  institution 
through  which  prostitution  is  usually  carried  on  in  this  country 
with  its  bearings  on  the  holding  of  property  and  the  succession 
to  it,  has  been  discussed  at  length  in  cases  which  have  been 
reported,  among  which  are  Punjab  Record  No.  166  of  1888  and 
Punjab  Record  No.  95  of  1884.  We  concur  generally  in  the 
conclusions  therein  arrived  at.  These  cases  had  reference  to 
Kanchans,  residents  of  Delhi,  but  we  do  not  find  on  the  present 
record  anything  which  should  induce  us  to  materially  alter  our 
opinions.  We  may  point  out  that  there  is  a  material  difference 
between  a  person  holding  or  receiving  an  interest  in  an  insti- 
tution of  this  sort  as  a  going  concern,  and  his  succeeding  to 
property  which  has  belonged  to  such  on  association  on  the 
death  of  the  last  associate.  It  is  the  latter  case  that  we  have 
now  to  deal  with,  and,  in  considering  the  evidence  on  the  record' 
due  allowance  has  to  be  made  for  this  circumstance.  Much 
that  the  witnesses  say  may  indicate  correctly  the  rules  and 
practices  of  such  associations,  but  have  no  bearing  whatever  on 
such  a  controversy  as  the  present.  In  the  evidence,  at  any  rate^ 
we  are  not  furnished  with  any  reliable  instances  bearing  oX^ 
the  matter  in  dispute,  which  would  enable  us  to  ascertain  the 
exact  purport  of  the  evidence  and  to  test  its  value.  We  have 
also  to  make  allowance  for  the  bias  of  witnesses  interested  in 
and  disposed  to  promote  and  support  the  institution  as  one 
governed  by  rules  which  can  be  recognized.  There  have  been 
repeated  inquiries  in  cases  which  have  been  reported,  in  order 
to  ascertain  by  what  custom  these  people  are  governed,  as 
regards  the  holding  of,  and  succeeding  to  property,  but  the 
result  so  for  as  appears  has  always  been  the  same.  It  was  so 
in  the  cases  just  cited  in  which  people  of  the  class  in  Delhi 
were  concerned.  A  similar  result  was  obtained  in  Punjab 
Record  No.  98  of  1886,  in  an  Umballa  case,  and  also  in  Punjab 
Record  No.  148  of  1889,  which  was  a  Lahore  case.  In  the 
latter  case,  it  was  decided  that  as  regards  saccession,  married 
and  unmarried  daughters  were  on  the  same  footing,  which  was 
a  matter  in  issue  in  this  case  in  the  Courts  below,  although  the 
plea  was  dropped  in  this  Court.  So,  in  this  case,  we  think  that 
the  result  of  the  evidence  duly  considered  and  duly  allowed  for 
is  not  to  establish  the  existence  of  any  special  custom  in  regard 
to  succession.  Muhammadan  law  was  therefore  properly  had 
recourse  to,  to  furnish  the  necessary  rule.  The  appeal  therefcm 
fails  and  we  affirm  the  decree  of  the  Divisional  Judge  with 
costs. 

Afpeal  dim%9ud. 
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No.  63. 

MUSSAMMAT  HAJRA,— (Plaintiff),— APPELLANT, 
Versus 

MEHR  ALl  BEG,— (Defendant),— RESPONDENT. 
Case  No.  226  of  1891. 
(Stogdon  &  Bullock,  JJ.) 

Mian  Limitation  Act,  1877,  Schedule  II,  Article  103— Doifltfr— Ddtnand 
and  refusal,  nature  of. 

The  demand  and  refusal  to  pay  dower  must  be  made  in  clear  and  nn- 
ambignons  language,  otherwise  Article  103,  Schedule  II  of  the  Limitation 
Act,  1877,  will  not  come  into  operation  (c/.  15  B.  L.  R.  306). 

Further  appeal  from  ths  decree  of  Oolonel  0.  H,  T.  Marshall, 
Divisional  JudgSy  Lahore,  dated  2Srd  January  1891. 

P.  C.  Chatterji,  for  appellant. 

Piyare  Lai,  for  respondent. 

The  principal  question  for  consideration  in  this  appeal  was 
as  to  the  trae  construction  of  Article  103,  Schedule  II,  Limita- 
tion Act,  as  regards  the  nature  of  the  demand  and  refusal  to 
pay  dower  requisite  to  bring  a  case  within  tlie  scope  and  opera- 
tion of  the  Article. 

The  following  judgments  were  delivered. 
lOth  May  1892.  Stogdon,  J. — Mussammat  Hajra  sued  her  husband  Hakim 
Mehr  Ali  Beg  for  Rs.  550  on  account  of  exigible  dower.  The 
suit  was  instituted  on  the  29th  May  1890.  Defendant  replied 
that  he  had  paid  Rs.  1,100  on  account  of  both  exigible  and 
deferred  dower  on  the  7th  February  1884  and  held  plaintiff's 
receipt  for  the  same,  and  further  that  the  suit  was  barred  by 
limitation,  demand  of  payment  and  refusal  to  pay  having  both 
occurred  more  than  three  years  previously  to  the  institution  of 
the  suit.  The  first  Court  found  both  points  against  him,  but 
on  appeal  the  Divisional  Judge  held  that  it  was  proved  that 
plaintiff  had  demanded  her  exigible  dower  by  written  notice, 
dated  2nd  September  1884,  and  that  a  few  days  afterwards 
deffeudant  had  refused  to  pay  it.  He  therefore  held  that  the 
suit,  the  limitation  for  which  is  governed  by  Article  ia3  of 
the  Limitation  Act,  was  barred  by  limitation  and  dismissed  it. 
On  plaintiffs  application,  he  certified  that  there  was  a  question 
of  law  involved,  viz.,  limitation^  and  plaintiff  then  preferred  a 

further  appeal  to  this  Court.  Respondent's  pleader  makes  a 
preliminary  objection  that  no  question  of  law  is  involved.  He 
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contends  that  'there  is  no  contest  as  to  the  limitation  applicable 
to  the  case,  and  that  the  only  contest  is  regarding  a  question 
of  fact,  viz,,  whether  defendant  did  or  did  not  refuse  to  pay  the 
exigible  dower.  A  question  of  limitation  is  necessarily  a  ques- 
tion of  law,  and  the  only  point  for  decision  is  whether  the 
Divisional  Judge  rightly  certified  that  a  question  of  limitation 
was  involved.  Prima  facie  the  only  point  in  dispute  is  a  ques- 
tion of  fact,  viz.y  whether  defendant  did  or  did  not  refuse  to  pay 
the  exigible  dower.  There  is  no  dispute  about  the  law  appli- 
cable and  therefore  no  question  of  law.  I  am  not  prepared  to 
hold  broadly  that  a  question  of  law  is  involved  in  every  case 
in  which  limitation  is  pleaded,  but  in  the  present  case  there 
are  questions  regarding  the  nature  of  the  alleged  refusal  to  pay 
dower  and  its  sufficiency,  to  set  limitation  running,  and  as  they 
are  certainly  questions  of  law,  I  think  that  the  Divisional 
Judge  was  justified  in  certifying  that  a  question  of  law  was 
involved. 

On  the  facts  and  law,  we  are  unable  to  concur  in  the  judg- 
ment of  the  Divisional  Judge.    Plaintiff  sent  a  notice  on  the 
2nd  September  1884  through  her  pleader,  Maulvi  Barkat  Ali, 
demanding  payment  of  her  exigible  dower  from  defendant. 
Defendant  admitted  receipt  of  the  notice  and  stated  that  four 
or  five  days  afterwards  he  met  Maulvi  Barkat  Ali  and  told  him 
that  the  notice  was  illegal  as  he  had  paid  the  entire  dower  in 
February  1884.  His  statement  was  corroborated  by  his  brother 
Wazii*  Ali  and  Kalu,  mistri,  and  to  a  certain  extent  by  Bulla 
Mall.    Maulvi  Barkat  Ali  admitted  having  had  conversations 
with  defendant,  but  he  stated  that  to  the  best  of  his  recollection 
defendant  never  told  him  that  he  had  paid  the  dower  or  alleged 
that  the  notice  had  been  wrongly  sent.    The  story  told  by 
defendant  and  his  witnesses  is  a  very  improbable  one,  and  we 
are  not  prepared  to  accept  it,  but  even  if  Mehr  Ali  Beg  met 
Maulvi  Barkat  Ali  in  the  bazar  and  told  him  in  a  casual  man- 
ner that  he  would  not  pay  his  wife's  dower,  we  do  not  consider 
that      expression  of  intention  conveyed  in  such  an  informal 
manner  is  a  sufficient  refusal  to  pay  dower  to  set  limitation 
running.    The  decision  of  their  Lordships  of  the  Privy  Council 
referred  to  by  the  first  Court  and  published  as  15  B.  L.  R.,  306, 
shows  that  the  demand  and  refusal  must  be   clear  and  unam- 
biguous, and  even  if  the  evidence  of  the  witnesses  is  true,  we 
al*e  not  prepared  to  say  that  there  was  such  a  clear  and  un- 
ambiguous refusal  to  pay  the  exigible  dower  as  would  have 
justified  plaintiff  in  instituting  a  suit  for  its  recovery. 
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The  only  other  question  is  whether  defendant  paid  plain- 
tiff's dower  on  the  7th  February  1884.  The  evidence  regard- 
ing the  alleged  payment  has  been  discussed  by  the  first  Court 
in  detail  and  rejected  as  untrustworthy.  In  our  opinion  its 
finding  is  correct.  It  is  quite  impossible  to  believe  that  defen- 
dant who  does  not  appear  to  be  a  man  of  means  can  have  paid 
his  wife  both  her  exigible  and  deferred  dower,  and  we  have 
no  doubt  that  he  did  not  pay  her  a  pice. 

We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  costs  throughout. 
10^^  May^  1892.  Bullock,  J.— I  agree.  I  think  that  a  question  of  law  is 
involved  and  that  the  grant  of  a  certificate  by  the  Divisional 
J udge  is  not  open  to  the  objection  that  nothing  but  facts  re- 
main in  dispute  between  the  parties.  There  is  in  fact  a  very 
real  question  between  them,  the  appellant  contending  that  even 
giving  the  fullest  weight  to  the  evidence  offered  by  the  defen- 
dant it  could  give  rise  only  to  an  ambiguous  inference  which 
would  be  insufficient  to  set  the  law  of  limitation  in  operation 
against  the  plaintiff. 

The  evidence  does  not  in  my  opinion  establish  a  clear 
and  unequivocal  refusal  of  payment,  and  I  entirely  discredit  the 
reason  assigned  by  defendant  for  his  alleged  refusal,  viz.,  that 
he  had  already  paid  the  dower  of  both  kinds.  I  do  not  believe 
that  he  paid  anything  as  a  matter  of  fact :  his  assertion  as  to 
payment  of  the  deferred  dower  appears  incredible.  Barkat 
Ali's  evidence  shows  a  desire  on  the  defendant's  part  to  tem- 
porize and  ti*eat  for  terms  with  regard  to  the  payment  of  the 
dower  due. 

Appeal  alUmd* 


No.  64. 

SHARF-UD-DIN  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 
Appellate  side*  ^  Versus 

NABIA  AND  ISMAIL,— (Defendants),— RESPONDENTS. 
Case  No.  109  of  1891. 
(Benton  &  RivAz,  JJ.) 
Custom— »Succe88%on'^ Daughter's  son^Muhaminadan  AtoanSt  l/udhians. 
District 

Founds  in  a  suit,  the  parties  to  which  were  Muhammadan  Awim 
of  the  Ludhiana  District,  that  agnates  whose  common  ancestor  was  in  tke 
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tenth  geaeration  from  the  deceased,  were  entitled  to  succeed  in  prefer- 
ence to  the  daughter's  son. 

Further  appeal  from  the  decree  of  0,  Leslie  Smith  Esquire, 
Divisional  Judge,  Umballa,  dated  2^d  December  1890. 

The  sole  point  for  decision  in  this  appeal  was  as  to  the 
rights  of  the  daughter's  son  in  the  presence  of  male  agnates 
whose  common  ancestor  was  in  the  tenth  generation  from  the 
deceased  person  whose  property  was  in  dispute. 

The  parties  were  Muhammadan  Awans  of  the  Ludhiana 
District. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Benton,  J.— The  parties  are  Muhammadan  Awans  of  the  2^rd  Jany.  1892. 
Ludhiana  District.  The  matter  in  dispute  is  the  succession  to  a 
childless  proprietor  named  Buta,  who  died  many  years  ago  leav- 
ing a  widow, who  has  recently  died.  On  her  death  possession  of 
the  estate  was  taken  by  the  defendant  Ismail,  Buta's  daughter's 
son.  His  claim  is  contested  by  the  agnates  whose  common 
ancestor  is  in  the  tenth  generation  from  Buta.  Ismail's  mother, 
the  daughter  of  Buta,  is  dead,  and  he  being  a  minor  is  repre- 
sented by  his  father  Nabia,  who  was  a  defendant,  as  being 
supposed  to  be  in  possession  of  the  laud  before  Ismail  was 
ordered  to  be  joined.  Nabia  had  previously  taken  a  mortgage 
of  the  land  from  Buta's  widow,  Mussammat  Raji.  They  were 
sued  by  the  plaintiffs  as  reversioners  to  have  it  declared  that 
the  mortgage  should  not  affect  the  reversioners*  rights  after 
Mussammat  Raji's  death,  and  the  plaintifts  obtained  a  decree. 
On  that  occasion  it  does  not  appear  to  have  occurred  to  the 
then  defendants,  Nabia  and  Mussammat  Eaji,  to  set  up  the 
defence  that  the  plaintiffs  were  not  entitled  to  sue,  there  being 
a  nearer  reversioner,  the  daughter's  son.  This  deserves  to  be 
noted. 

The  question  to  be  decided  is  one  of  custom,  whether  the 
plaintiffs,  as  collaterals  in  the  tenth  degree  from  the  common 
ancestor,  are  entitled  to  succeed  in  presence  of  a  daughter's 
son. 

The  oral  evidence  on  both  sides  is  of  exceedingly  small 
account,  no  instances  being  cited  in  support  of  the  assertions 
made.  The  first  Court  decided  in  the  plaintiffs'*  favour  in 
accordance  with  the  tahsil  Riwaj-i-am,  in  which  the  answer  to 
Question  43,  which  is  very  fall,  and  inquires  whether  there  is 
any  limit  of  relationship  within  which  collaterals  must  stand 
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in  order  to  exclude  the  daughter.  The  answer  is  to  the  effect 
that  a  daughter  may  only  succeed  if  she  be  the  wife  of  a  khana- 
damad,  and  has  always  resided  with  her  father.  The  Divi-  -j 
sional  Judge  reversed  this  decision  because  he  found  that 
according  to  the  answer  to  Question  52,  with  regard  to  sisters, 
and  sister's  sons,  they  were  declared  entitled  to  inherit  in  pre- 
ference to  collaterals  descended  from  a  common  ancestor  within 
five  degrees  of  the  deceased.  Ho  appears  to  have  argued  that 
there  must  be  something  wrong  in  the  answer  with  regard  to 
the  daughter,  otherwise  the  sister  would  not  be  entitled  to  a 
place  in  the  succession  while  the  daughter  was  refused  any 
place  whatever.  The  argamcnt  is  a  good  one.  It  appears  at 
any  rate  to  follow  that  either  the  one  answer  or  the  other  must 
be  in  error.  The  error,  however,  had  been  anticipated  by  the 
author  of  the  Customary  Law  ofLudhiana  at  page  63.  He 
there  gives  it  as  his  opinion  that  in  some  cases  sisters  had  been 
successful  owing  to  the  accident  of  there  being  no  collaterals  to 
dispute  their  claim.  The  case  is  very  strongly  put  against  the 
daughter,  or  the  daughter's  son's  succession  at  page  60,  except 
in  the  case  of  a  daughter  who  has  taken  a  vow  to  remain 
single,  who  would  of  course  be  living  with  her  father,  and  in 
the  case  of  certain  Muhammadans  and  Hindu  Jats  and  certain 
Rajputs,  who  allow  her  to  succeed  after  collaterals  related 
within  five  degrees,  whether  married  or  single.  There  is  noth- 
ing to  show  that  the  plaintiffs  are  included  among  these  last 
mentioned.  Prima  facie^  considering  the  plaintiffs  remoteness,  the 
bcrden  of  proving  that  they  are  entitled  to  succeed  in  prefer- 
ence to  the  daughter's  son  is  on  them.  Looking,  however,  to 
the  records  of  customary  law,  which  are  very  adverse  to  the 
daughter's  su<;cession,  we  think  that  it  is  shifted  to  the  daugh- 
ter's son  and  that  it  has  not  been  discharged. 

This  view  is,  moreover,  supported  by  the  previous  case 
against  Nabia,  with  regard  to  this  very  land,  in  which  the 
danghter's  son  was  not  thought  of  as  an  heir. 

We  therefore  accept  tho  appeal  and  restore  the  decree  of 
the  first  Court  with  costs  throughout. 


Appeal  allowed. 
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No.  65. 

LIKAB  &  IDA,— (Plaintiffs),— APPELLANTS, 
Versus 

GHULAM  RASUL  &  OTHER^,— (Defendants),- 
RESPONDENTS. 

Case  No.  1115  of  1890. 

(Roe  &  Stogdon,  JJ.) 

Custom— Sonless  Oiijar  proprietor—Qnrdaspur  District— Gift  to  sister*s 
S9n 8— Collateral 'i  in  fo^trth  degree. 

Found  that  a  gift  of  land  by  a  sonless  Gajar  proprietor  of  tho 
viUago  of  Garhmal  in  the  Gnrdaspur  Distriofc  in  favonr  of  his  siater'a 
sons,  was  invalid  by  custom  in  the  presence  of  collaterals  in  the  fonrth 
degree. 

Further  appeal  from  the  decree  of  0.  P.  Bird  Esquire,  Additional 
Divisional  Judge,  Amritsar,  dated  I4<th  June  1890. 

Morton,  for  appellants. 
Lewin,  for  respondents. 

The  only  question  in  this  appeal  was  as  to  the  validity  of 
a  gift  by  a  sonless  Gujar  proprietor  in  favonr  of  his  sister's  sons 
in  the  presence  of  the  donor's  collaterals  in  the  fourth  degree. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Stogdon,  J. — Ghnlam  Rasul,  a  sonless  Gujar  proprietor  23^^  Jany.  1892. 
of  tho  village  of  Garhmal  in  the  Gurdaspur  District,  gifted  25 
ghumaos,  I  kanal  of  ancestral  land,  to  his  sister's  sons,  Muhammad 
Bakhsh  and  AH  Muhammad,  on  the  11th  September  1888,  by 
registered  deed  of  gift.  Muhammad  Bakhsh  is  son-in-law  as 
well  as  sister's  son  of  the  donor.  At  the  suit  of  the  donor  s 
collaterals  in  the  fourth  degree,  the  Subordinate  Judge  declared 
that  tho  gift  would  not  affect  their  rights  on  his  death.  His 
decree  was  reversed  on  appeal  by  the  Divisional  Judge,  and 
plaiii tiffs  have  now  appealed  to  this  Court.  Respondents'  counsel 
has  endeavoured  to  support  the  decree  of  the  lower  appellate 
Court  on  grounds  found  against  his  clients  in  the  Courts  below, 
viz,,  that  the  donees  were  appointed  by  Ghulam  Rasul  to  be  his 
heirs,  and  that  Ghulam  Rasul  made  Muhammad  Bakhsh  his 
resident  son-in-law  ;  but  the  first  Court  has  given  very  good 
reasons  in  suppoi*t  of  its  finding  that  there  was  no  appointment 
of  the  nature  alleged.    Had  one  been  made  it  would  probably 
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have  been  invalid  as  opposed  to  the  provisions  of  the  Bitoaf-i-an. 
It  does  not  appear  to  have  been  ever  pleaded  that  Mnhammad 
Bakhsh  was  made  a  resident  son-in-law,  and  there  is  no  proof 
in  support  of  the  contention  to  that  effect,  which  is  now  set  np 
for  the  first  time. 

The  case  therefore  turns  entirely  on  the  validity  of  the  gift. 
The  Biwa/'i-am  permits  written  gifts  to  daughters  and  their 
sons.  It  does  not  expressly  deal  with  gifts  to  sisters  and  sister's 
sons,  but  as  it  provides  that  a  proprietor  cannot  make  a  gift 
of  ancestral  property  to  one  heir  to  the  exclusion  of  another, 
the  natural  inference  is  that  he  cannot  make  a  gift  of  ancestral 
property  to  sister's  sons,  who  are  not  heirs  at  all,  to  the  exclu- 
sion of  his  near  collaterals.  A  sister's  son  is  a  stranger  in  the 
sense  that  he  belongs  to  a  different  got  from  his  maternal  -nole, 
and  we  consider  that  under  these  circumstances  the  burden  of 
proving  the  validity  of  the  gift  was  on  the  donees.  It  is  clear 
that  they  quite  failed  to  sustain  it.  The  Divisional  Judge  has 
treated  the  five  instances  cited  by  them  as  conclusive,  but  the 
majority  of  them  were  either  not  well  established  or  not  in 
point. 

No.  1  is  the  case  of  a  gift  to  daughter's  sons,  who  stand  on 
a  different  footing  from  sister's  sons. 

No.  3  is  rather  in  favour  of  plaintiffs  than  of  defendants 

No.  4  is  from  the  Hoshiarpur  District.  The  burden  of 
proof  was  probably  placed  on  the  wrong  party. 

No.  5  was  not  well  established. 

No.  2  occurred  in  the  village  of  the  donor  some  seven  or 
eight  years  ago,  but  the  gift  is  said  to  have  been  made  with  the 
consent  of  the  collaterals. 

No  single  instance  is  therefore  wholly  in  point,  and  it  is 
quite  clear  that  the  validity  of  the  gift  was  not  established. 
The  oral  evidence  was  pretty  evenly  balanced  and  not  entitled 
to  much  weight. 

We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  costs  throughout. 

Appeal  allowed. 
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No.  66. 

SBWA  SINGH  &  ANOTHER,— (D Br ENDANTs), 
APPELLANTS, 
Versus 

BUDH  SINGH  &  OTHERS,— (Plaintiffs),- 
RESPONDENTS. 
Case  No.  870  of  1890. 
(Benton  &  Rivaz,  JJ.) 

Dhamuala'^Right  of  ujorshipper  at,  to  contest  alienation  of  property 
attached  to — Application  of  Section  539,  Civil  Procedure  Code. 

The  plaintiffs  were  worshippers  at  a  dharmsala  and  interested  in  the 
maintenance  of  the  institution  and  preservation  of  the  property  intact. 

Held,  that  in  this  capacity  they  had  a  locus  standi  to  challenge  cer- 
tain alienations  of  property  alleged  and  found  to  be  waqf  and  attached 
to  the  dharmsala,  not  as  self  constituted  representatives  of  the  body 
of  worshippers,  who  should  have  obtained  an  order  under  Section  80, 
Civil  Procedure  Code,  but  as  persons  themselves  interested  in  the  pre- 
servation of  the  property. 

Held,  further,  that  Section  539,  Civil  Procedure  Code,  has  no  applica- 
tion to  a  suit  of  this  description. 

Further  appeal  from  the  decree  of  (J.  P.  Bird  Esquire^  Addi- 
tional Divisional  Judge,  Amritsar,  dated  20th  March  1890. 

Madan  Gopal,  for  appellants. 

P.  C.  Chatterjee  and  K.  P.  Roy,  for  respondents. 

The  plaintiffs,  worshippers  at  a  dharmsala  in  the  city  of 
Amritsar,  sued  to  set  aside  certain  alienations  of  property 
attached  thereto  and  alleged  to  be  waqf. 

The  defendants  called  in  question  the  plaintiffs  *  right  to 
sue,  and  further  contended  that  the  sanction  prescribed  by 
Section  539,  Civil  Procedure  Code,  was  requisite. 

The  judgment  of  the  Chief  Court  was    delivered  by 

RivAZ,  J.— This  suit  was  brought  to  set  aside  certain  27A  Jany.  18924 
alienations  of  property  alleged  to  be  toaqf  and  attached  to  a 
dharmsala  in  the  Amritsar  city.    Both  Courts  have  concurred 
in  decreeing  the  claims 

On  appeal  it  is  urged— 

(1)  that  the  plaintiffs  have  no  locus  standi  to  maintain 
the  suit  and  that  atiy  ho^V  sanction  was  tle(iessary 
under  Section  539,  Civil  Procedure  Code ; 
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(2)  that  the  property  in  question  is  not  proved  to  be 

ioaqf  or  attached  to  the  dharmsala  ; 

(3)  that    necessity   for    the    alienation    has  becu 

established. 

As  to  the  plaintiffs*  locus  standi,  they  are  at  least  wor- 
shippers at  the  dharmsala  and  interested  in  the  maintenance 
of  the  institution  and  in  preserviug  the  property  intact.  In 
this  capacity  we  think  that  fchey  have  an  undeniable  locus  standi, 
not  as  self  constituted  representatives  of  the  body  of  worship- 
pers, who  should  have  obtained  an  order  from  the  Court  under 
Section  30,  Civil  Procedure  Code,  but  as  persons  them- 
selves interested  in  the  preservation  of  the  properly,  cf. 
Manohar  Oanesh  TambeJcar  v-  Lakhmiram  Qovindram  (I.  L.  R., 
12  Bom.,  247).  We  are  further  of  opinion  that  Section  539 
Civil  Procedure  Code,  has  no  application  to  a  suit  of  this  de- 
scription, and  in  support  of  this  view  it  is  sufficient  to  cite  two 
decisions  of  this  Court,  Civil  Judgments,  No.  94,  Punfab  Record 
of  1885,  and  No.  122,  Punjab  Bscord  of  1890,  which  we  approve 
and  follow. 

As  to  the  next  point,  we  see  no  reason  for  differing  from  the 
fiuding  of  the  lower  Courts  that  the  property  in  dispute  is  not 
private  property,  but  belongs  to  the  dharmsala.  The  deed  of 
the  25th  November  1866,  which  is  the  title-deed  as  regards 
the  shops  in  suit,  strongly  snggests  a  gift  to  the  dharmsala 
rather  than  to  the  then  mahant  as  a  private  individual.  But 
the  best  proof  of  the  true  interpretation  of  the  deed  is  to  be 
found  in  the  statement  made  by  defendant  Hira  Singh  him- 
self in  1875,  when  defending  a  suit  against  a  claimant  to  the 
gaddi.  In  that  case  Hira  Singh  distinctly  asserted  that  the 
shops  in  suit  were  waqf  and  belonged  to  the  dJutrvisala, 

As  to  the  plea  of  necessity,  it  is  not  borne  out  by  the 
evidence,  and  the  finding  of  the  first  Court  upon  this  point 
was  not  even  challenged  in  the  appeal  to  the  Divisional  Judge. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed^ 
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No.  67. 

IPTIKHAR  ALl,— (Defendant),- APPELLANT, 

^^''^"^  1^  Appellate  Side. 

SAHIB  RAM  &  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Case  No.  619  of  189L 

(Frizelle  &  Benton,  J  J.) 

Decree  for  pre-emption— Payment  oj  purchase  money  in  foreign  circle 
notes— Punjab  Laws  Actf  Section  17 y  and  Ciuit  Procedure  Code,  Section  214. 

A  successful  plaintiflE  in  a  pre-emption  suit  paid  part  of  the  purcbase 
money  in  foreign  circlo  currency  notes.  The  Court  in  the  first  instauce 
accepted  the  notes  in  payment  without  any  objection,  and  afterwards  allow- 
ed the  plaintiff  two  more  days  to  supply  currency  notes  of  the  Lahore 
Circle,  or  other  legal  tender,  which  order  was  complied  with. 

Held  that  the  order  of  the  lower  Court  was  correct.  Currency  notes 
are  money  in  the  ordinary  acceptation  of  the  term  although  they  may  be 
notes  of  a  different  circle  from  that  in  which  they  are  tendered.  The  words 
"  purchase  money  *'  ai*e  not  defined,  and  there  is  nothing  either  in  Section 
17,  Punjab  Laws  Act,  or  in  Section  214,  Civil  Procedure  Code,  1882,  to  put 
a  restricted  or  technical  meaning  upon  them.  Punjab  Record,  No.  70  of 
189Q,  distinguished. 

Ueldj  also,  that  an  appeal  lay  from  the  order  in  question  under  Sec- 
tion 244  Cc),  Civil  Procedure  Code,  the  order  relating  to  the  execution  of 
tho  decree. 

First  appeal  from  the  decree  of  Pandit  Chandar  Bal^  Subordi- 
nate Judge,  Qurgam,  dated  Idth  March  189L 
!Nradan  Gopal,  for  appellant. 
P.  C.  Chatterjee,  for  respondents. 

This  was  an  appeal  under  Section  24-4,  C'ivii  Pi-oeedure 
Code,  arising  out  of  an  order  made  in  connection  with  the  pay- 
ment into  Court  of  the  purchase  money  by  a  successful  plaintiff 
in  a  pre-emption  suit. 

The  foUowiug  judgments  were  delivered  — 

Benton,  J.—This  appeal  has  reference  to  the  payment  of  'Mh  Fehy.  1892. 
purchase  money  in  a  pre-emption  case,  amounting  to  Rs.  8,800. 
The  latest  date  fixed  for  payment  in  the  Court  of  Pandit  Chandar 
Bal,  Subordinate  Judge,  Gurgaon,  was  the  I5th  Januaiy  1891. 
On  the  I4th  January, the  plaintiffs,  decree-holders,  gave  a  petition 
addressed  to  Pandit  Chandar  Bal,  to  the  Deputy  Commissioner, 
along  with  cuiTency  notes  of  the  Lahore  and  other  circles  in 
payment  of  the  purchase  money.  Why  the  petition  was  presen- 
ted to  the  Deputy  Commissioner  and  not  to  the  Pandit  does  not 
appear.  The  Deputy  Commissioner,  who  is  also  a  District  Judge, 
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received  it  along  with  the  notes,  and  directed  the  Nazir  to 
receive  them  and  to  have  them  kept  in  the  Treasury  under  sin' 
gle  lock  ;  to  enter  the  receipt  in  his  register  ;  and  to  lay  the 
matter  before  the  Subordinate  Judge.  This  order  was  complied 
with.  The  receipt  was  entered  in  the  appropi-iate  register. 
However,  on  taking  the  notes  to  the  Treasury  Officer  he  objected 
to  them  that  some  of  them  were  foreign  circle  notes  and  not 
receivable  under  orders  save  in  payment  of  revenue.  The  Court, 
that  is  to  say  Pandit  Ohandar  Bal,  passed  an  order  on  the  15th 
January  reciting  these  facts,  and  giving  the  plaintiffs  two  more 
days  to  supply  notes  of  the  Lahore  circle,  or  other  legal  tender 
money.    This  order  was  complied  with. 

A  preliminary  objection  is  taken  that  this  appeal  does  noU 
lie.  1  think  there  is  ho  doubt  that  the  appeal  does  lie  under 
Section  244  (c)  of  the  Civil  Procedure  Code,  as  the  order  appealed 
against  relates  to  the  execution  of  the  decree.  The  oi-der 
appealed  against  is  one  refusing  to  regard  the  decree  as  null  in 
consequence  of  the  non-fulfilment  of  the  condition  requinng 
payment  of  the  purchase  money  within  a  specified  period. 

I  think  the  order  of  the  Court  below  is  correct,  because  the 
money  tendered  in  payment,  although  it;  might  have  been 
objected  to  as  not  being  part  of  it  legal  tender  within  this  Pro- 
vince, was  actually  received,  and  because  this  possible  objection 
was  waived.  The  acceptance  of  the  tender  is,  I  think,  clearly 
established  by  the  Deputy  Commissioner's  order  to  the  officer 
of  the  Court,  the  Nazir,  and  by  that  officer's  conduct  in  comply- 
ing with  that  order  and  receiving  the  notes,  and  by  the  order  of 
the  Court  showing  this  and  retaining  the  notes.  After  that 
order  the  Court  and  the  Government  became  responsible  for 
the  repayment,  and  the  plaintiffs  had  done  what  was  required 
of  them.  The  plaintiffs  did,  it  is  true,  supply  other  money 
afterwards,  but  this  was  done  for  the  convenience  of  the  Court 
and  does  not  in  my  opinion  affect  the  case.  The  time  was  not 
in  reality  extended,  nor  could  it  be  extended.  The  case  is  quite 
distinguishable  from  Punjab  Becord,  No.  70  of  1890,  in  which 
no  payment  of  money  was  made,  but  merely  promissory  notes 
of  the  required  value  were  deposited. 

1  would  therefore  dismiss  the  appeal  with  cocits. 

iOlh  Febtj.  1^92.  Frizelle,  J.— I  agree  that  an  appeal  lies,  and  I  concur  in 
the  order  on  the  ground  that  currency  notes  are  money  in  the 
ordinary  acceptation  of  the  term,  although  they  may  be  notes 
of  a  different  circle  from  that  in  which  they  are  tendered. 
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The  word  "  purchase  money "  is  not  defined,  and  there  is 
nothing  either  in  Section  17  of  the  Punjab  Laws  Act,  or 
Section  214  of  the  Civil  Procedure  Code,  to  put  any  restricted 
or  technical  meaning  upon  it.  There  is  a  great  difference  in 
this  respect  between  this  case  and  Tunjah  Record,  No.  70  of 
1890. 

Appeal  dismissed. 


No.  68. 

MUHAMMAD  RAPI  &  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 

KHAZAN  SINGH  &  OTHERS, -(Defendants),— 
RESPONDENTS. 

Case  No.  131  of  1891. 

(Benton  &  Rivaz,  JJ.) 

Right  to  sua— Suit  to  contest  alienatio7i  on  ground  of  relationship  — 
Failure  to  proee  nllegationa  —  Enquinj  as  to  plaintiffs'  Hghts  as  Mimaie 
heirs. 

The  plaintiffs  sued  on  the  allegation  that  they  were  collateral  heirg 
of  S.  S.  in  the  fifth  degree.  The  lower  appellate  Court,  while  agreeing 
with  the  Coarl  of  first  instance  that  the  plaintiffs  had  failed  to  establish 
any  definite  relationship  to  S.  S.,  remanded  the  suit  for  an  inquiry  as  to 
whether  plaintiffs  were  not  entitled  to  sue  as  the  ultimate  heirs,  being 
members  of  the  same  got  as  S.  S.  and  therefore  presumably  descended 
from  a  common  ancestor  and  also  being  proprietors  in  the  same  division 
of  the  village.  Ultimately  it  was  decided  that  the  plaintiffs  could  sue  as 
being  of  the  same  g6t  and  patti  as  S.  S. 

Held,  that  the  decree  of  the  lower  appellate  Court  must  be  reversed. 
No  distinct  relationship  to  8.  S.  and  no  custom  entitling  them  to  sue  upon 
the  grounds  set  up  on  their  behalf  by  the  appellate  Court  was  established 
by  the  plaintiffs. 

Punjab  Record,  No.  78  of  1888,  referred  to  and  distinguished. 

Further  appeal  from  the  decree  oj  Q,  Leslie  Smith  Esquire,  Divisional 
Judge,  Umballa,  dated  Srd  November  1890. 
Morton,  for  appellants. 
Browne,  for  respondents. 

The  plaintiffs  sued  to  contest  an  alienation  by  the  widow 
of  Sahib  Singh,  deceased,  alleging  that  thej  were  collaterals  in 
the  fifth  degree.  This  they  failed  to  prove,  but  the  Divisional 
Judge  directed  an  inquiry  as  to  whether  the  plaintiffs  were  not 
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entitled  to  sue  as  the  ultimate  heirs,  being  members  of  the  same 
g6t  as  Sahib  Singh. 

The  judgment  of  the  Chief  Court  overruling  this  direction 
was  delivered  by 

18^^  April,  1892.  Rivaz,  J. — The  only  question  with  which  we  find  it  neces- 
sary to  deal  on  this  appeal  is  as  to  the  plaintiffs*  locus  standi. 
They  sued  on  the  allegation  that  they  were  collateral  heirs  of 
Sahib  Singh  in  the  fifth  degree.  This  they  failed  to  prove  as 
held  by  the  District  Judge  in  his  first  judgment.  The  Divi- 
sional Judge  agreed  that  the  plaintiffs  had  failed  to  establish 
any  definite  relationship  to  the  deceased  Sahib  Singh  (whose 
widow's  alienation  is  now  challenged)  but  remanded  the  case  for 
an  inquiry  as  to  whether  plaintiffs  were  not  entitled  to  sue  as 
the  ultimate  heirs,  being  members  of  the  same  got  as  Sahib 
Singh,  and  therefore  presumably  descended  from  a  common 
ancestor,  and  also  being  proprietors  in  the  same  division  of  the 
village.  Ultimately  it  has  been  decided  that  plaintiffs  can  sue 
as  being  of  the  same  g6t  and  patti  as  Sahib  Singh,  and  Civil 
Judgment  No.  78,  Fnvjah  Bccord  of  1888,  is  cited  and  relied 
upon. 

We  do  not  think  that  the  ruling  in  question  intended  to 
lay  down  any  general  rule  governing  all  cases  in  which  the 
plaintiffs  being  unable  to  prove  any  specific  relationship  io  the 
deceased  proprietor  have  been  allowed  to  fall  back  upon  an 
alleged  custom,  that  as  co-proprietovs  or  members  of  the  same 
got  as  the  deceased  their  right  to  sue  must  be  accepted.  In  the 
])resent  case  we  find  no  distinct  relationship  to  the  deceased 
Sahib  Singh  established  *,  and  no  good  evidence  of  any  custom 
entitling  plaintiffs  to  sue  merely  upon  the  grounds  first  put 
forward  on  their  behalf  by  the  Divisional  Judge.  Did  any 
such  custom  exist,  it  is  strange  that  it  was  not  alluded  to  by 
ihb  plaintiffs  tlveiAselves  at  the  initial  stages  of  the  case. 

We  think  that  where  plaintiffs*  right  to  sue  is  formally 
contested,  strict  proof  of  their  locus  standi  shoald  be  required, 
and  they  should  not  be  allowed  to  maintain  a  suit  like  the 
present,  upon  the  mere  assumption  that  as  members  of  the 
same  got  as  Sahib  Singh  they  are  likely  to  have  descended 
from  some  ancestor  common  to  themselves  and  Sahib  Singh,  or 
ai*eat  least  likely  to  be  the  ultimate  heirs  as  co-proprietoi^  of 
the  patti.  Had  the  case  eventually  put  forward  for  the  plain- 
tiffs been  originally  alleged,  it  is  likely  that  the  defendant 
would  have  put  forward  the  daughter  and  daughter's  son  of 
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Sahib  Singh  as  at  least  in  as  good  a  position  as  ultimate  heirs 
a.s  the  plaintiffs  claimed  to  be. 


We  accept  this  appeal  and  dismiss  the  plaintiffs'  suit  with 
costs  thronghont. 


Appeal  allowed 


No.  69. 

NATHA  SINGH  AND  OTHERS,— (Defendants),— 
APPELLANTS, 


Appellatr  Side. 


Versus 


JODH  SINGH  AND  OTHERS,— (Pr.AiNTiFFs),— 
RESPONDENTS. 
Case  No.  26  of  1891. 
(Roe,  J.) 

Cmtom— Adoption— Bhvllar  JaU,  Laho^'C  District. 


Pound  that  iho  custom  of  the  Bhnllar  Jats  of  the  Lahore  District 
floes  not  sanction  the  adoption  of  a  person  of  a  ghair  kaum. 

Further  appeal  fr&m  the  decree  of  Colonel  C.  H.  T.  Marshall,  Vivi- 
sional  Judge,  Lahore,  dated  2nd  December  1890. 

Shib  Das,  for  appellants. 

P.  C.  Chatterjee,  for  respondents. 

The  question  for  decision  in  this  appeal  was  whether  by 
the  custom  of  the  Bhullar  Jats,  Lahore  District,  an  adoption 
of  a  person  of  a  ghair  kaum  was  permitted. 

The  appeal  was  remanded  for  further  inquiry  under  Sec- 
tion 566,  Civil  Procedure  Code,  by  the  following  interlocntxjry 
order  made  by 

RoK,  J. — I  am  inclined  to  think  the  contention  is  right  TfJi  March  1891. 
that  there  was  in  fact  an  appointment  of  heir,  of  which  the 
dood  of  1873  is  rather  evidence  than  an  actual  will. 

But  on  the  question  of  custom,  the  Biwaj-i-am  says  dis- 
tinctly that  adoption  must  beibonfined  to  "  yah  jaddu  :  "  the 
witnesses  for  plaintiff  quoted  decided  cases  in  which  adoption 
of  ghair  kaum  had  been  set  aside  (see  also  No.  170  of  1882, 
Punjab  Record),  and  defendants  produced  no  instance  of  such  an 
adoption  being  upheld.  The  question  of  custom  is  of  some 
importance  and  the  inquiry  in  the  present  case  was  not  a  very 
exhaustive  one.  I  am  willing  to  allow  defendant  a  farther 
opportunity  of  proving  that  by  custom  his  appointment  is 
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valid,  and  I  therefore  issue  notice  with  the  view  to  a  remand 
under  Section  506,  Civil  Procedure  Code. 

30/^  April  1891.  ^1^-  Chatterjee  has  no  particular  objection  to  the  proposed 
remand  :  he  wishes,  however,  to  guard  against  the  possibility 
of  its  being  supposed  that  he  admits  the  correctness  of  the 
opinion  expressed  in  the  opening  sentence  of  my  last  order, 
that  there  had  in  fact  been  an  appointment  as  heir. 

It  is  of  course  perfectly  understood  that  he  makes  no  such 
admission.  Nor  did  I  myself  intend  to  express  any  final 
opinion  on  the  point.  Should  the  return  to  the  present  order 
of  remand  show  such  evidence  of  custom  in  favour  of  appellant 
as  would  justify  the  admission  of  his  appeal  to  a  Bench,  the 
whole  case  will  of  course  be  open  to  argument.  My  provi- 
sional opinion  was  stated  simply  as  a  reason  for  going  more 
fully  into  the  question  of  custom.  Had  I  considered  the  fact 
of  the  appointment  not  apparently  proved,  there  would  have 
l>een  no  ground  for  further  inquir}'  as  to  custom. 

As  regards  custom  I  think,  for  the  reasons  stated,  a 
fui-ther  inquiry  desirable.  I  therefore  remand  the  case  to 
the  first  Court  under  Section  566,  Civil  Procedure  Code,  in 
order  that  it  may  make  as  complete  an  inquiry  as  possible, 
both  by  taking  any  further  evidence  that  may  be  offered  by 
the  parties  (to  prove  instances,  not  mere  expressions  of  opinion) 
and  by  itself  consulting  all  available  evidence  in  the  shape  of 
I'ocords  of  custom  and  of  decided  cases. 

The  evidence  taken  will  be  returned  with  a  findinj^ 
through  the  Divisional  Judge,  who  is  requested  to  add  his  own 
opinion  in  forwarding  it  to  this  Court. 

The  judgment  of  the  Court  finding  the  custom  not  proved 
was  delivered  as  follows — 
8//iDfcr.  1891.  The  return  to  the  order  of  remand  is  a  finding  that  the 

defendant  has  failed  to  prove  any  instance  of  the  adoption  by 
a  Bhullar  Jat  of  a  stranger  (qhair  kaum)  to  establish  that  such 
an  adoption  would  be  valid  bv  «ustom. 

No  objections  have  been  filed  to  this  finding.  The  Uiwaj- 
i-am  says  of  the  Bhuilars  that  their  custom  is  the  same  as  the 
Gils.    The  latter  is  thus  described  : 

If  a  proprietor  have  no  sons,  he  may  adopt  a  yakk-i-jaddi 
'''Jo  aqrub  hove,  and  if  there  be  no  karibi,  he  may  adopt  a  more 
"  distant  yakk-i-Jaddi,  but  he  can  never  adopt  a  ghair  kaum  or 
ghair  slmfadar.  "    Lala  Shib  Das  who  acted  for  appellants  in 
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the  Lower  Courfc,  states,  (I)  that  he  had  live  witnesses  in 
attendance  on  7th  A  ngust,  only  one  of  whom  was  examined; 
(2)  that  he  referred  the  Court  to  the  case  of  Gnlab  Singh  v. 
Nanrang  Singh  (in  which  he  was  engaged  as  pleader)  decided 
by  the  Judicial  Assistant  in  1881,  in  which  a  full  inquiry  was 
made  into  the  custom  of  the  Gil  Jats,  and  it  was  found  that 
the  adoption  of  a  ghair  kaum  was  allowed.  The  Court  sent 
for  and  perused  the  judgment  in  that  case,  but  is  now  found 
to  have  made  no  reference  to  it  in  his  report. 

I  do  not  consider  it  necessary  to  order  the  evidence  of  the 
witnesses  just  referred  to  be  taken.  What  was  wanted  was 
not  oral  evidence  but  a  clear  list  of  instances  of  the  adoption 
by  a  Bhullar  Jat  of  a  ghair  Jcaum,  and  this  the  defendant 
should  have  been  prepared  to  give  on  8rd  August. 

But  before  passing  final  orders  I  will  send  for  the  case 
referred  to  by  Lala  Shib  Das,  and  if  I  consider  that  it  discloses 
grounds  for  further  inquiry  I  will  give  the  parties  notice  for  a 
further  hearing.  If  it  does  not,  the  finding  as  to  custom  will 
be  accepted,  and  the  decision  confirmed  under  Section  551, 
Civil  Procedure  Code. 

I  have  referred  to  the  case  quoted.    It  was  one  in  which  8^/*  J  any,  1892- 
the  validity  of  an  adoption  by  a  Gil  Jat  of  a  Kalo  Jat  was 
in  question.    The  first  Coui*t  (Mr.  Clifford,  Judicial  Assistant) 
held  the  adoption  valid  because  (1)  Hindu  Law  recognized  the 
validity  of  the  adoption  of  a  stranger ;  (2)  although  the  Eiivaj- 
i-am  was  against  such  an  adoption  yet  he  attached  no  weight 
to  this  because  it  appeared  clear  from  the  three  precedents 
quoted  in  the  margin  of  the  clause  that  no  previous  adoption 
had  occurred  amongst  the   Gil  Jats.    The  judgment  of  the 
Additional  Commissioner  (Mr.  Baden  Powell)  on  appeal  deals 
almost  entirely  with  other  points  of  the  case  :  it  only  devotes  a 
few  lines  to  the  question  of  the  validity  of  the  adoption  because 
the  Judge  found  that  in  an    unpublished  case  (No.  1372  of 
1682),  the  Chief  Court  had  upheld  an  adoption  of  a  brother's 
daughter's  son  by  a  Gil  Jat.    I  have  referred  to  that  case,  and 
I  find  tliat  the  adoption  in  question  was  one  by  a  Gil  Jat  of 
the  Ferozepore  District,  and  the  factum  of  the  adoption  which 
had  occurred  long  ago  was  almost  beyond  dispute.    The  Court 
held  not  that  the  genei'al  custom  of  the  Gil  Jats  sanctioned  the 
adoption,  but  that  under  the  particular  circumstances  of  the  case 
it  was  for  the  defendants  to  prove  that  the  adoption  was 
invalid  by  custom,  and  that  they  had  failed  to  do  so. 
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I  do  not  think  that  either  of  these  cases  afford  any  ground 
for  holding  that  the  cnstom  of  the  Bhullar  Jats  of  the  Lahore 
District  sanctions  the  adoption  of  a  ghalr  kaum.  The  decision  of 
the  Lower  Court  is,  therefore,  confirmed  under  Section  531, 
Civil  Procedure  Code.  The  parties  will  pay  their  own  costs 
in  this  Court. 

Appeal  dismissed. 


No.  70. 

GANGU,— PLAINTIFF., 

Versus 

ASAD,-DEFENDANT. 
Case  No.  69  of  1892. 

(RiYAZ,  J.) 

Jurisdiction  of  CiviL  Co  lift— Mortgage  by  occupancy  tenant  ^Mortgagee 
to  receive  half  net  profits  without  possession — Punjab  Tenancy  Act^  1887, 
Section  77  (fe). 

The  defendant,  a  tenaut  with  rights  of  occupancy,  mortgaged  hie 
laud  to  the  plaintiff  on  the  understanding  that  the  mortgagor  should 
retain  possession  and  the  mortgagee  receive  half  the  net  profits  of  the 
tenancy. 

The  defendant  withheld  from  the  plaintiff  his  share  of  the  profits  : 
hence  the  present  suit. 

Beldj  that  the  suit  was  cognizable  by  the  Civil  Court,  the  plaintiff  and 
defendant  not  being  co-sharers  *'  in  an  estate  or  holding"  and  clause  (k) 
sub-scction  (3),  Section  77,  Punjab  Tenancy  Act,  1887,  being  therefore 
inapplicable. 

Case  referred  by  the  Commissioner,^  Veshaicar  Division,  under 
Section  100,  Punjab  Tenancy  Act  1887. 

The  question  referred  was  whether  the  suit  was  cogniz- 
able by  the  Civil  Court. 

The  factp  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Chief  Court. 

l^th  March  1892.         RiVAZ,  J.—l  think  that  this  suit  is  cognizable  by  the  Civil 
Coui-t,  though  not  exactly  for  the  reasons  stated  by  the  Collector. 

The  defendant,  a  tenant  with  rights  of  occupancy,  has 
mortgaged  his  land  to  the  plaintiff  on  the  understanding  that 
the  mortgagor  shall  retain  possession,  and  the  mortgagee  re- 
ceive lialf  the  net  profits  of  the  tenancy.  Defendant  has  with- 
held from  plaintiff  his  share  of  the  profits,  and  hence  this  suit 
to  recover  the  same. 


Kkfebk.noe  Side. 
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The  suit  doea  not,  in  my  opinion,  fall  within  clause  (k) 
of  Section  77  (3)  of  the  Tenancy  Act,  inasmuch  as  a  tenant  is 
not  a  "co-sharer  in  a  holding"  within  the  meaning  of  that 
clause.  The  term  "  holding  "  as  used  in  the  Tenancy  Act  has 
the  meaning  assigned  to  that  word  in  the  Land  Revenue  Act 
(vide  Section  4  (9),  Act  XVI  of  1887).  "  Holding,"  therefore, 
means  **  a  share  or  portion  of  an  estate  held  by  one  landowner, 
or  jointly  by  two  or  more  landowners  "  (Section  3  (3),  Act  XVII 
of  1887),  and  "  landowner"  does  not  include  tenant  (Section  3 
(2),  idid).  Although,  therefore,  I  should  be  disposed  to  hold 
that  the  plaintiff  and  defendant  in  the  present  case  are  "  co- 
sharers,"  they  are  not  co-sharers  in  an  estate  or  holding,  and 
clause  (k)  of  Section  77  has  therefore  no  application.  Nor 
can  I  find  any  other  provision  in  Section  77  which  applies  to 
the  present  case. 

Under  Section  99  of  the  Tenancy  Act,  I  direct  the 
Assistant  Collector  to  return  the  plaint  to  the  plaintiff  for 
presentation  in  the  Civil  Court. 

Each  party  will  pay  bis  own  costs  on  this  reference. 

Beference  returned. 

No.  71. 

FAIZ-UD-DIN  &  OTHERS,  (Plaintiffs),— APPELLANTS*  n 

Versus  VAppbllatb  Sidi. 

MUSSAMMAT  WAJIB-UN-NISA,  (Defendant),—  ) 
RESPONDENT, 
Case  No.  1268  of  1889. 
(Plowden  and  Rmz,  JJ.) 

AND 

(Benton  and  Rivaz,  JJ.) 

Oustom^Suecession-^MoghuU  of  Kharhhodah,  ItohtaJe  Dutrict — Bister 
tmd  sister* »  sons — Burden  of  proof 

Foundt  in  a  snit  the  parties  to  which  were  the  descendants  of  a 
oommon  ancestor,  a  Moghnl,  resident  in  the-  village  or  kasha  of  Khar- 
khodah  in  the  Bohtak  District,  that  it  was  proved  that,  by  the  eastern  of 
the  Tillage,  a  sister  and  a  sister's  son  excluded  descendants  of  the 
deceased's  grandfather. 

Beldf  also,  that  the  burden  of  proof  Jaj  in  the  first  instance  on  the 
Bister  and  sister's  sons  claiming  in  opposition  to  the  male  issue  of  the 
grandfather  $  but  that  they  had  made  out  a  primA  facts  case  shifting 
tiie  cmia  to  the  other  dde. 
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As  a  general  rule,  by  agrioultnral  ooBtom,  females  or  the  iasne  of 
females  do  not  inherit  ancestral  land.  Occasionally,  danghters  and 
daughters'  sons  do  inherit  after  their  father  in  the  absence  of  sons. 
More  rarely,  sisters  and  their  issue  inherit  after  brothers.  The  right  to 
succeed  of  females  and  their  issae,  when  it  exists,  generally  exists  only 
in  presence  of  remote  collaterals,  and  the  sons  of  a  grandfather  of 
deceased  are  not  remote  collaterals. 

Further  appeal  from  the  decree  of  E,  W,  Parker  Esquire, 
Divisional  Judge,  Delhi,  dated  7th  August  1889. 
K.  P.  Roy,  for  appellants. 
Madan  Oopal,  for  respondent. 

This  was  a  contest  regarding  ancestral  land  in  the  village  or 
kasba  of  Ebarkhodah  in  the  Rohtak  District.  The  parties 
were  descendants  of  a  common  ancestor  who  was  a  MoghuL 

The  points  for  determination  and  the  facts  in  connection 
therewith  fnlly  appear  from  the  following  interlocntory  order 
made  by 

lit  May  1891.  Plowden,  J.— This  is  a  farther  appeal  in  a  snit  about  an* 
cestral  land  in  the  village  or  kasha  of  Eharkhodah.  The  Courts 
have  differed,  bat  the  snit  has  been  eventually  dismissed  npon 
the  ground  that  the  plaintiffs  have  no  locus  standi,  and  this  is 
the  point  which  we  have  first  to  determine,  and  the  only  point 
which  up  to  the  present  has  been  argued  in  this  Court. 

It  is  admitted  that  the  question  is  one  governed  by  custom, 
and  not  by  Muhammadan  law :  in  the  first  instance,  Ehar- 
khodah is  a  large  village  of  Muhammadans,  comprising 
Sayads,  Sheikhsi  Moghuls  and,  it  may  be,  other  tribes.  The 
parties  to  this  suit  are  descendants  of  a  common  ancestor 
who  is  a  Moghul. 

The  pedigree  table  so  far  as  it  is  material  may  be  repio* 
daced  here — 

AMIR-UD*DIN  BEG. 
 \  

1  \  r 

Nizam  Beg.  Shahamat  Beg.  Sanaolla  Bee. 

 L   I   I 


I 

Karamat  Beg  (donee),       Zaber  Beg  (alire.) 

died  Jnne  1887.  | 
Wajib'un-nisa,  defen-        Amir  Beg  (alive.) 
dant. 


I 


I  i  I 

Asim  .Beg,  died  Hnssammat  Fahi-  Mussammat 

1^82.  man  (married).  Eafian 

Must.  Kallo,  I  (married), 

died  February  14th,  Faiz-nd-din,  plaintiff  1. 

1887  (donor).  plaintiff  2. 
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The  precise  question  is  this,  whether  Azim  Beg  and  his 
widow  being  dead  without  issue,  his  sister  and  his  sister's  son 
were  heirs  to  Azim  Beg,  to  the  exclusion  of  the  sons  of  his 
uncles,  that  is,  the  male  issue  of  his  grandfather,  Amir-ud-din 
Beg,  whom  Europeans  would  call  first  cousin  of  Azim  Beg. 

We  had  a  very  long  and  able  argument  addressed  to  us 
by  the  counsel  of  the  parties,  which  raised  the  following 
points:  (I)  whether  the  burden  of  proof  lay  on  the  plain- 
tiffs ;  (2)  if  so,  had  the  plaintiffs  made  a  primd  facie  case ; 
(B)  if  so,  had  defendants  rebutted  it. 

Of  reported  decisions  in  this  Court,  the  plaintiffs  relied 
upon  No.  82  of  Punjab  Record^  1887,  which  may  be  called 
Jawad  All's  case ;  and  the  defendants  upon  No.  173  of  Punjab 
Record,  1889,  which  may  be  called  briefly  Bunyad  All's  case. 
In  the  latter  case,  the  precedents  cited  in  Jawad  All's  case 
and  the  case  itself  are  considered,  and  all  these  precedents  will 
need  to  be  considered  in  this  case. 

But  we  may  point  oat,  at  the  ontset,  that  the  two  cases 
above  mentioned  are  not  in  conflict.  They  are  both  cases 
regarding  land  in  Kharkhodah,  and  they  are  both  cases  among 
Sayads. 

No.  82  of  Punjab  Record,  1887,  decides,  more  or  less  possi- 
tively,  that,  by  custom  in  the  village  of  Kharkhodah,  sister's 
sons  are  not  excluded  by  male  issue  of  the  great-grandfather 
of  the  deceased  brother. 

No.  173  of  Punjab  Record,  1889,  decides  that  no  custom  is 
proved  by  which  sisters'  sons  inherit  in  presence  of  issue  of 
the  grandfather  of  the  deceased  brother. 

Even  if  the  latter  case  had  decided  positively  (which  it 
does  not)  that  sister's  sons  do  not  inherit  in  the  presence  of 
issue  of  the  grandfather,  the  two  decisions  would  not  be  in 
conflict.  The  result  of  the  two  would  be  that  sister's  sons 
would  among  Sayads  of  Kharkhodah  be  excluded  by  male  issue 
of  the  grandfather,  and  would  exclude  male  issue  of  the  great- 
grandfather. 

As  to  the  burden  of  proof  in  the  first  case,  1  think  that, 
bioadly  viewed,  it  rests  in  the  first  instance  upon  the  plaintiffs, 
the  sister  and  sister's  son,  claiming  against  male  issue  of  the 
grandfather. 

As  a  gjeneral  rule,  by  agricultural  custom,  females,  or  the 
itane  of  females,  do  not  inherit  ancestral  land.  OcdMionally 
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danghters  and  daughters'  sons  do  inherit,  after  their  father,  in 
the  absence  of  sons.  More  rarely  sisters  and  their  issne  inherit 
after  brothers.  The  right  to  succeed  of  females  and  their 
issue  when  it  exists,  generally  exists  only  in  presence  of  remote 
collaterals,  and  the  sons  of  a  grandfather  of  the  deceased 
are  not  remote  collaterals.  I  think,  therefore,  that  the  burden  of 
proof  lies  at  the  outset  on  the  plaintiffs,  and  it  was  so  held  in 
Bunyad  Ali's  case  (No.  173,  Punjab  Record,  1889). 

The  second  question  is  whether  they  have  made  a  primd 
facie  case  to  shift  the  burden  on  to  defendant ;  and  for  the 
reasons  which  will  be  stated,  it  appears  to  me  that  they  have. 

In  the  first  place,  in  regard  to  succession  of  daughters  and 
sisters  and  their  issue,  the  weight  of  the  burden  of  proof  is 
not  precisely  the  same  in  all  cases.  Speaking  generally,  in 
relation  to  succession,  the  honsehold  and  the  village  are  in- 
stitutions regarded  with  favour  by  custom.  A  danghter  who 
remains  in  the  father's  house  after  marriage  is  peculiarly 
favoured,  and  often  transmits  his  land  to  her  own  descendants. 
A  daughter  who  marries  usually  quits  her  father's  house  and 
becomes  a  member  of  a  different  family,  and  often  is  married  • 
into  a  family  resident  in  another  village.  She  is  then  generally 
regarded  as  having  ceased  to  be  a  member  of  the  household 
of  which  she  was  by  birth  a  member.  On  the  other  hand,  we 
sometimes  find,  especially  among  Muhammadans,  that  the 
rights  of  daughters  are  recognised  by  custom  when  they  are 
capable  of  marrying  and  do  marry  male  descendants  of  a 
common  ancestor,  and  their  rights  would  presumably  be  more 
readily  recognised  when  the  daughters  had  married  husbands 
residing  in  the  same  village.  As  a  class,  danghters  who  have 
never  left  their  native  villages  are  in  a  better  position  to  assert 
their  claims  ^o  take  the  family  estate  than  daughters  resident 
in  another  village,  who  have  severed  their  connection  with 
their  own  village.  In  Kharkhodah  it  appears  that  daughters 
frequently  marry  residents  of  the  village. 

In  the  next  place,  when  marriage  into  a  different  got 
involving,  as  it  usually  does,  migration  to  another  village  is  not 
obligatory,  the  position  as  regards  succession  of  a  daughter  and 
of  a  sister  is  not  so  vastly  different  as  it  is  when  such 
marriages  are  obligatory.  It  may  indeed  from  a  particular 
point  of  view  be  regarded  as  identical.  For  if  a  man  have  a 
son  and  a  daughter,  and  the  son  dies  childless  and  widowless, 
and  custom  permits  the  succession  of  his  sister,  this  special 
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custom  may  be  described  in  regard  to  the  ancestral  property 
with  equal  accuracy,  either  as  the  right  of  the  daughter  to 
succeed  on  the  death  of  the  father's  son,  wither. t  issue,  to  the 
ancestral  estate  held  by  the  father ;  or  the  right  of  the  sister 
to  succeed  to  the  ancestral  estate  held  by  the  brother.  The 
general  practice  of  custom,  when  the  question  is,  who  is  the 
heir  to  ancestral  estate  held  by  a  sonless  man,  is  to  look  back 
to  his  ancestors  for  the  heirs  of  the  nearest  male  ancestor  of 
the  deceased  leaving  such  heirs,  commencing  in  the  search 
with  the  father  of  the  deceased.  And  according  to  this  prac- 
tice, the  succession  in  the  case  supposed  would  more  properly 
be  described  as  the  succession  of  a  daughter  to  the  father's 
ancestral  estate  on  extinction  of  his  issue  in  the  male  line. 

In  the  present  case,  I  gather  from  the  evidence  given  on 
both  sides  that,  According  to  the  custom  of  the  village,  sisters 
do  not  inherit  in  the  presence  of  brothers,  but  when  a  man 
dies  leaving  daughters  only,  they  do  inherit.  One  instance 
is  given  of  the  danghtera  of  Bahadar,  by  witness  (Rahim-ud- 
din)  No.  4,  for  plaintiffs,  which  is  not,  I  think,  explained 
away  by  witnesses  1  and  2  for  defendant.  There  is  a  reported 
case  of  Sayads  in  Kharkbodah,  No.  46  of  Punjab  Record 
1890,  in  which  a  sonless  father's  land  devolved  upon  his 
daughter,  and  then  upon  her  son.  That  this  is  the  custom  is, 
in  my  opinion,  rendered  more  probable  by  the  next  case  which 
I  shall  discuss  (Mussammat  Najim-un-nisa),  a  case  of  succes- 
sion of  a  daughter  on  the  son's  widow's  death  to  exclusion  of 
a  first  cousin  of  the  deceased  son.  For  if  this  be  a  good  instance, 
a  fortiori  would  a  daughter  in  the  absence  of  sons  succeed 
her  father  to  exclusion  of  a  first  cousin.  It  is  also  render- 
ed more  probable  that  the  custom  exists  by  the  unquestionable 
facts  in  the  case  of  Mussammat  Bibi-un-nisa,  to  be  presently 
mentioned. 

The  first  instance  'to  be  discussed  is  that  of  Mussammat 
Najim-un-nisa,  the  fact  of  the  four  precedents  cited  in  the 
two  printed  cases  of  Jawad  Ali  and  of  Bunyad  AH,  No.  82  of 
Tunjah  Record,  1887,  and  No.  173  of  Pmjah  Record,  1889. 
This  was  a  case  of  Sayads  of  Kharkhodah. 

Aa  to  this  instance,  the  plaintiffs  contend  that  the  custom 
now  relied  upon  was  proved,  and  that  the  case  was  decided  on 
Muhammadan  law.  I  have  referred  to  the  original  record  in 
both  Courts,  and  both  contentions  appear  to  me  correct. 
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The  table  is  as  follows : — 

INAYAT  ALL 


Hadad  AU.  Iradat  Ali. 

I   Akbar  Ali. 

 I  

I  I 
Najab  Ali,  d.  s.  p,  Mossammat  Najim- 

MnBsammat  nn-niiia. 
Begam. 

On  the  widow's  death  Massammat  Najim-un-nisa  saed 
Akbar  Ali  for  Najab  All's  land.  This  is  a  claim  which  might 
be  described  in  either  of  two  ways  with  eqnal  accuracy,  itm., 
as  the  claim  of  a  daughter  to  the  ancestral  land  of  her  father, 
on  the  death  of  his  son  and  son's  widow,  in  preference  to  the 
son  of  the  father's  brother ;  or  as  the  claim  of  a  daughter  to 
succeed  her  brother  in  the  ancestral  property.  The  defendant 
asserted  a  preferential  right.  Now  it  is  to  my  mind  a  very 
significant  and  weighty  fact  that,  granting  the  evidence  is 
Three  for  plaintiffs  i^^^agre,  all  the  witnesses  for  both  parties 
and  four  for  defendant,  agreed  that  after  the  son's  widow  tho 
father's  daughter  excluded  the  nephew.  I  am  therefore  unable 
to  assent  to  the  view  taken  of  this  case  by  my  learned  colleague, 
Mr.  Justice  Stogdon,  in  No.  173  of  Punjab  Record,  1889  (page 
598),  that  the  Court  and  the  parties  appear  to  have  overlooked 
the  real  question. 

The  Commissioner  on  defendant's  appeal  wholly  misap- 
prehended the  case.  He  regards  Massammat  Begam,  the  widow, 
as  a  mere  interloper,  and  put  the  question  of  the  rights  of  the 
parties  as  one  for  decision  according  to  Muhammadan  law. 

On  the  remand  to  the  first  Court,  both  parties  repudi- 
ated the  Muhammadan  law  as  governing  their  rights,  and 
both  relied  on  custom.  Defendant,  Akbar  Ali,  put  his  case  on 
two  conflicting  grounds :  first,  that  his  father  and  Najab  Ali, 
and  after  him  Najab  Ali's  widow,  were  joint ;  and,  second,  that 
the  widow  on  Najab  Ali's  death  took  as  sole  proprietor  and  had 
made  a  gift,  as  she  had  power  to  do,  to  Akbar  Ali's  son.  The 
final  decision  according  to  Muhammadan  law  is  under  these 
circumstances  of  no  weight. 

The  agreement  of  all  the  witnesses  in  the  first  Court  as  to 
the  daughter's  right  in  preference  to  the  nephew  appears  to  me 
of  great  weight.  This  case  is  exactly  in  point.  The  defen- 
dants  attempt  to  explain  it  away  as  being  a  case  of  succession 
by  a  daughter,  and  by  suggesting  that  the  plaintiff  never  enjoyed 
her  decree.   This  leaves  the  unanimous  evidence  untonched 
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The  next  instance  to  be  mentioned  is  that  of  Mnssammat 
Bibi-un-nisa,  a  case  of  Sayads  of  Kharkhodah.  The  table  is 
set  out  in  full  at  page  599  of  Punjab  Record,  1889.  The  pe- 
digree and  the  note  I  find  are  extracted  from  the  settlement 
record. 

This  case  is  not  exactly  in  point,  because,  assuming  that 
the  sons  of  Mir  Baki  survived  him,  Mussammat  Bibi-un-nisa 
excluded  descendants  of  the  great-grandfather  of  deceased, 
and  not  of  the  father. 

The  evidence  in  the  present  6ase  is  in  conflict  as  to 
whether  the  sons  of  Mir  Baki  survived  their  father  or  not. 
Putting  aside  this  evidence,  the  tenor  of  the  entry  in  the 
pedigree  table  certainly  seems  to  me  to  be  in  favour  of  the 
view  that  Mussammat  Bibi-un-nisa  succeeded  on  the  death  of 
her  brothers,  and  not  of  her  father.  But  even  if  it  be  other- 
wise, then  it  is  unquestionable  that,  in  default  of  sons  on  the 
death  of  Mir  Baki,  his  daughter  succeeded  as  heir.  It  is 
nearly  as  important  to  the  plaintifEa  -  to  be  able  to  show  that  a 
daughter  succeeds  as  heir  in  default  of  sons,  as  to  show  that 
after  a  brother,  a  sister  excludes  his  grandfather's  male  issue.  • 

The  next  case  is  that  of  Mussammat  Fahiman  and 
Mussammat  Nasiban,  also  discussed  at  page  599  of  Funjah 
Record,  1889 — a  case  of  Sheikhs  Koreshi  of  Kharkhodah. 

The  table  is  given  thus,  partly  on  the  settlement  records 
and  partly  on  the  evidence  in  this  case 

IMAM-UD-DIN. 

  I  

I  I  I  F  ' 

Nisani.  Kamal.  JamaL  BahaL 

J  I         ,  '  ' 

4  80D8.  I   1  son.  2  lotis. 

•  !  

Met.  Fahiman,  Bokndin,         Mat.  Kaaibaiu 

d.  i.  p.  d.  9.  p.  I 

2  danghtera. 

The  two  daughters  of  Kamal  married  two  of  their  first 
cousins  on  the  death  of  Bukndin  without  male  issue  and  un- 
married ;  the  two  sisters  succeeded.  When  Mussammat  Fahi- 
man died  childless  in  1886,  her  sister  Mussammat  Nasiban 
succeeded,  and  dying  soon  after,  her  two  daughters  succeeded 
her.  The  files  of  the  two  dakhU  kharij  proceedings  in  1886 
show  their  succession  to  have  been  dtdy  entered  Without 
objectiom 
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This  case  is  in  point,  and  in  view  of  the  admitted  fact 
.  that  there  were  descendants  of  the  grandfather  beside  the 
two  hnsbands,  and  that  the  husbands  did  not  take  on  the 
death  of  their  wives,  it  seems  of  a  greater  weight  than  was 
given  to  it  in  the  judgment  No.  173  of  Funjab  Record,  1889, 
where  the  existence  of  their  other  collaterals  is  not  noticed. 
Now  the  defendants  try  to  get  rid  of  this  precedent  by  alleg- 
ing that  a  will  was  made  by  Kamal-ud-din  in  favour  of  his 
daughters,  as  heirs  after  the  death  of  Rukndin,  with  whom 
they  were  to  live.  This  will  appears  to  be  now  mentioned  for 
the  first  time,  and  is  certainly  not  proved. 

Of  the  fourth  case  cited  at  Punjab  Record,  1889,  page  699, 
sufficient  particulars  cannot  be  obtained,  and  neither  party 
relied  upon  it  before  us. 

But  yet  there  is  another  instance  in  the  evidence  given  in 
the  present  case  by  the  plaintiffs'  witness  Sadik  Ali,  a  case  of 
Sayuds  of  Kharkhodah.    The  table  is  given  below  : — 

IBARAT  ALI. 

 \  


t  I  I  I 

Daxm  Ali.        Mudam  Ali.         Salim.  Eaim. 

I  I  .1 


2  sons.  I  1  son. 


MDrad  Ali.  Met.  Bahimat 

Bano. 
I 

8  sons. 

On  Murad  All's  death  the  three  sons  of  his  sister  succeeded, 
and  some  of  the  property  came  into  the  family  of  the  witness 
through  them.  The  defendant  says  that  this  is  an  untrust- 
worthy witness,  but  the  ground  for  this  is  not  apparent.  No 
attempt  was  made  to  show  in  what  respects  his  statement  was 
incorrect. 

These  are  not  all  cases  of  Moghuls,  but  they  are  all  cases 
in  Kharkhodah,  and  it  is  not  contended  that  the  custom  of 
Sheikhs,  Sayads  and  Moghuls  differ :  and  no  case  has  been 
objected  to  on  this  ground. 

Now,  in  my  opinion,  the  instances  and  considerations  above 
set  out  make  a  Btroug  prima  facie  case  for  the  plaintiffs,  suffi- 
cient to  shift  the  burden  on  to  the  defendants  of  showing  that 
male  issae  of  the  grandfather  of  a  deceased  man  exclude  his 
sister  or  his  father's  daughter. 
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This  I  do  not  think  they  sacceed  in  doing.  The  case  on 
which  they  rely  is  B  any  ad  Ali's  case,  No.  173  of  Punjab 
Record,  1889,  which  has  been  already  examined  -with  reference 
to  the  cases  cited  in  it.  That  case,  as  already  poioted  out,  only 
goes  so  far  as  to  decide  that  in  it  a  custom  was  not  proved  by 
which  in  Kharkhodah  sisters'  sons  exclude  the  male  issue  of 
deceased's  grandfather.  In  the  present  case  wo  hare  not  only 
the  evidence  considered  ia  that  case,  but  an  additional  instance^ 
and  facts  brought  to  notice  which  were  not  considered  in  that 
case. 

The  result  of  this  view  is  that,  in  my  opinion  the  plaintiffs* 
have  succeeded  in  proving  their  lociis  standi  in  the  present  case. 
In  arriving  at  this  conclusion  I  have  entirely  put  aside  the  evi- 
dence of  Zafir  Beg  and  his  son  Amir  Beg,  who  cannot  be 
regarded  as  trustworthy  witnesses,  even  though  they  appear 
to  be  speaking  against  their  own  interest.  It  is  quite  possible 
"that  at  present  they  are  colluding  with  the  plaintiffs  against 
the  widow  of  Karamat  Beg. 

At  the  same  time,  I  think  it  is  expedient  to  gaard  against 
this  judgment  being  quoted  as  an  authority  for  any  more 
general  proposition  as  to  the  rights  of  sisters  and  their  sons 
against  the  near  collaterals  than  is  actually  decided,  by  pointing 
out  that  the  only  two  questions  really  decided  are,  that  the 
burden  of  proof  lies  on  the  plaintiffs,  and  that  it  is  proved  in 
this  case  that  by  the  custom  of  Kharkhodah  a  sister  and 
sister's  sons  exclude  collateral  descendants  of  the  deceased's 
grandfather. 

If  my  learned  colleague  concurs  in  the  view  expressed 
that  the  plaintiffs  have  a  locus  standi,  the  preliminary  point 
being  decided  in  plaintiffs'  favour,  the  question  of  the  factum 
and  the  validity  of  the  will,  which  is  attacked  by  the  appeal, 
may  be  argued  in  Court  on  a  date  to  be  fixed  in  the  usua^ 
manner. 

RivAZ,  J. — I  concur.    Let  a  fresh  date  be  fixed  as  suggest-  1*^  Hay  1891. 
ed  by  my  learned  colleague. 

The  final  judgment  of  the  Court  was  delivered  as  follows 

BfiNtON,  J.  (RiVAZ,  J.,  concurring).    The  chief  question  in  14^^  J^ny.  1892. 
the  case,   t*i-.,  the   right    of  the  plaintiffs  to  succeed  to 
Azim  Beg,  was  decided  in  their  favour  by  the  order  of  the 
Court,  dated  1st  May  189h 
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We  have  to-day  heard  the  parties  with  regard  to  the 
faetnm  of  the  will  ascrihed  to  Azim  Beg,  and  dated  12th  Septem- 
ber 1882,  apparently  just  one  month  before  Azim  Beg's  death. 

The  learned  pleader  who  appeared  for  the  plaintiffs  devoted 
the  greater  part  of  his    argument  to  showing  that  the 
will  was  not  genuine.    He  had  very  little  to  say  with  regard 
to  its  validity.    After  perusing  the  evidence  and  hearing 
counsel  on  the  other  side  with  regard  to  the  genuineness  of 
the  will,  we  did  not  find  it  necessary  to  consider  the  latter 
question.    We  are  of  opinion  that  the  genuineness  of  the  will 
is  not  established.    It  purports  to  have  been  written  by  the 
patwari,  Inayat  Ali,  and  to  have  been  attested  by  eight  wit- 
nesses.   It  was  not  produced  until  more  than  a  year  after  Azim 
Beg*s  death,  the  application  for  mutation  under  it  having  been 
made  to  the  authorities  only  on  the  28th  November  1883. 
This  delay  in  itself  affords  some  reason  for  suspecting  the 
genuineness  of  the    will ;  but  this  ground  for  suspicion  is 
much  increased  by  the  undoubted  fact  that,  previous  to  this, 
the  widow,  Mussammat  Kallo,  must  have  been  before  the 
Revenue  authorities  to  obtain  mutation  of  her  husband's  estate 
in  her  own  name.    These  latter  mutation  proceedings  have  not 
been  sent  up,  jvnd  we  are  unable  to  obtain  any  explanation  how 
it  came  to  pass  that  Mussammat  Kallo  then  omitted  to  get  the 
mutation  made  under  the   will.    When  mutation  was  made 
under  it,  the  widow  and  four  other  witnesses,  including  among 
them  Inayat  Ali,  patwari,  were  examined.    Although  the  will 
had  been  put  forward  by  the  widow  as  the  occasion  for  the 
transfer,  strange  to  say  the  patwari  makes  no  mention  of  it, 
although  it  had  been  written  by  himself,  but  refers  to  an  oral 
will ;    and  another  witness,  Rahim-ud-din,  also  speaks  of 
an   oral  gift.    In  the  present  case  four  witnesses  were 
examined  to  prove  the  will,  but  the  most  essential  witness  of 
all,  the  patwari,  was  not  amongst  them.  Our  attention  has  been 
drawn  to  the  fact  that  each  witness  is  made  to  state  that  the 
testator  came  to  him  by  himself  and  got  him  to  attest  the 
document,  and  it  is  suggested  that  the  transaction  has  been 
arranged  in  this  way  in  order  to  obviate  any  diflSculty  that 
might  arise  if  the  witnesses  were  cross-examined  as  to  the 
coming  and  going  of  other  attesting  witnesses,  or  as  to  the 
circumstances  under  which  they  came  to  attest  it.   This  cir- 
cumstance undoubtedly  should  not  be  overlooked. 

Altogether,  there  are  so  many  suspicious  circumstances  in 
connection  with  the  will  of  which  no  satisfactory  explanation 
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has  been  offered,  that  we  are  driven  to  the  conclusion  above 
announced  that  its  gennineness  is  not  established. 


We  accordingly  accept  the  appeal  and  decree  the  plaintiffs' 
claim  for  the  lands  sued  for  in  full,  with  costs  in  all  the 
Courts. 


Appeal  allowed. 


No.  72. 

GANGA  SINGH  AND  OTHERS,— (Defendants),— 
APPELLANTS, 


Versus 


Appkllati  Sidi. 


INDAR  SINGH  AND  OTHERS- (Plaintiffs),-. 
RESPONDENTS. 

Case  No.  696  of  1890. 

(RiVAZ  AND  StOQDON,  J  J.) 


Cu$tom^Alienation^Childle$$  proprietor^  8 indhu  Jatfy  Mauza  Bindh' 
wan,  Jullundur  Di$trict— Illegitimacy, 

Pound,  in  a  suit  the  parties  to  which  were  Sindhu  Jats  of  the  village  of 
Sindhwao,  tahsil  Nawashnhr,  JolInDdiir  District,  that  do  CQStom  was 
proved  cooferriDg  on  a  childless  proprietor  an  unrestricted  power  of 
alienation  of  ancestral  land  in  the  presence  of  nephews. 

The  sons  of  the  deceased,  their  mother  being  the  wife  of  another  man, 
must  be  deemed  to  be  illegitimate. 

Punjab  Record,  No.  84  of  1889,  and  No.  49  of  1890,  referred  to. 

Further  appeal  from  the  decree  of  T.  Troward  Esquire^  Divisumal 
Judge,  Jullundur;  dated  Slst  March  1890. 

Rattigan  and  P.  C.  Chatterjee,  for  appellants. 

K.  P.  Roj,  for  respondents. 

This  was  a  suit  by  the  nephews  to  contest  an  alienation 
by  a  childless  Sindhn  Jat  of  Mauza  Sindhwan  in  the  Nawa- 
shahr  tahsil  of  the  Jullundur  District  (his  natural  sons 
being  held  to  be  illegitimate). 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Chief  Court  which  was  delivered  by 

« 

RiVAZ,  J.— The  parties  to  this  litigation  are  Sindhn  Jats  2ilhFeby,  1£92. 
of  Mauza  Sindhwan  in  the  Nawashahr  tahsil  of  the  Jullundur 
District,  and  the  claim  is  by  the  nephews  of  one  Narain  Singh 
for  a  declaration  that  a  sale  by  Narain  Singh  of  his  ancestral 
land  for  Rs.  4,000  in  favoar  of  defendants  Nos.  2,  3  and  4, 
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will  not  affect  the  plaintiffs*  reversionary  interests  in  the 
land  sold. 

The  material  pleas  of  both  vendor  and  vendees  were 
(I)  that  the  plaintiffs  had  no  locut  slandi,  as  Narain  Singh 
had  lineal  heirs,  two  eons  and  one  daughter;  (2)  that  the 
vendor  was  by  custom  competent  to  alienate,  even  ^athout 
necessity ;  and  (3)  that  necessity  for  the  alienation  as  a  fact 
existed. 

The  lower  Courts  have  concurred  in  holding  that  plain- 
tiffs have  a  right  to  sue,  as  Narain  Singh  has  no  legitimate 
offspring,  and  that  no  necessity  for  the  alienation  has  been 
established,  but  they  differ  as  to  the  custom  prevailing  among 
Sindhu  Jats  of  this  locality.  The  District  Judge  is  of 
opinion  that  custom  permits  alienations  by  childless  proprietors 
without  any  restriction,  while  the  Divisional  Judge  holds 
that  no  good  proof  exists  of  an  unrestricted  power  of  alienation. 

We  have  had  the  advantage  of  hearing  the  appeal  very 
fully  argued,  the  questions  involved  being  those  already 
noted  as  i*aised  by  the  defendants'  pleas. 

As  to  the  plaintiffs'  locus  standi^  we  agree  with  the  lower 
Courts  that  Narain  Singh's  sons  must  be  considered  as 
illegitimate,  as  the  husband  of  Mussaramat  Malan,  their  mother, 
is  still  alive,  and  it  would  be  contrary  to  public  policy  to 
recognise  any  custom  (even  if  such  could  be  shown  to  exist) 
which,  under  such  circumstances,  recognised  the  connection 
between  her  and  Narain  Singh  as  tantamount  to  a  valid  mar- 
riage. No.  84,  Fun j ah  Record  of  1889,  was  relied  upon  in  this 
connection  ;  but  in  that  case  it  was  found  that  the  former 
husband  had  divorced  his  wife,  and  that  custom  recognised 
his  power  to  do  so.  1  he  case  reported  as  No.  49,  Vunjah 
Record  of  1890,  is  more  in  point  and  supports  the  view- 
taken  by  the  lower  Courts. 

The  issue  of  custom  was  argued  at  great  length.  In 
our  opinion  we  must  hold  (applying  the  Full  Bench  ruling 
No.  107,  Fuvjah  Record  of  1887)  that  the  presumption  in 
the  present  case  is  against  the  existence  of  a  custom  allow- 
ing alienation  except  for  necessity.  To  this  effect  is  the 
*  provision  in  the  Wajth-uf-arz,  which  thus  coincides  with  the 
initial  presumption  ordinarily  to  be  made  in  cases  of  this 
class.  The  question  which  then  arises  is,  has  this  presump- 
tion been  sufficiently  rebutted  by  the  present  defendants. 
Their  learned  counsel  relies,  first,  upon  the  pedigree  table  of 
the  village,  as  showing  that  the  village,  though  originally 
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fonnded  by  Sindha  Jats,  is  now  composed  of  mixed  tribes ; 
that  all  traces  of  ancestral  right  have  disappeared,  so  far 
as  the  shares  are  concerned  ;  that  many  alienations  by  gif  fc 
and  sale  to  outsiders,  as  well  as  among  Siridhusjiave  taken  place, 
as  evidenced  by  the  shajra  nasah  itself,  by  deeds  of  sale,  and 
by  oral  evidence.  We  have  examined  the  village  pedigree 
table  and  the  rulings  cited  by  either  party.  It  may  be 
conceded  that  several  families  of  outsiders  have  obtained 
a  footing  in  the  villnge.  Bat  this  is  to  a  great  extent  ex- 
plained  by  the  necessity  for  admitting  certain  classes  of 
outsiders,  such  as  Brahmans,  Jhewars,  Chamars,  Lobars, 
Tarkhans  and  the  like,  while,  as  to  almost  all  the  alleged 
alienations  ,  the  defendants  have  failed  to  show  the  circum- 
stances under  which  they  took  place,  or  that  they  or  many 
of  them  were  not  for  necessity.  We  are  by  no  means 
satisfied,  after  a  full  consideration  of  all  that  has  been  urged 
on  either  side,  that  such  a  free  power  of  alienation  has  been 
exercised  without  objection  as  to  amount  to  proof  of  a 
custom  placing  no  restraint  upon  a  childless  proprietor's 
powers  in  this  respect,  and  we  think  that  the  finding  of 
the  Divisional  Judge  upon  this  part  of  the  case  must  be 
upheld. 

As  to  necessity,  the  lower  Courts  have  both  disposed 
of  the  question  in  a  very  perfanctory  manner.  The  details 
of  the  consideration  as  stated  in  the  deed  of  sale  are  as 
follows  : — 

Rs. 

Paid  before  the  Snb-Regisfrar  1,757 
Paid  to  Narain,  Brahman,  for 
bonds         ...       ...       ...  300 

Paid  on  a  mortgage  ...       ...  1,740 

Paid  on  bonds   ...  160 

Registration  expenses        ...  4.3 


Total       ...  4,000 


Both  Courts  believe  that  full  consideration  passed,  and 
ihere  is  sufficient  evidence  to  show  that  the  amounts  due  on 
mori gages  and  bonds  were  real  debts,  and  were  in  fact  liqui*- 
dated  by  the  vendee.  It  seems  to  us  that  the  vendee  in  the 
present  case  is  sufficiently  protected  as  regards  these  items, 
if  he  can  show  that  he  satisfied  himself  before  conclading 
the  sale  that  the  debts  were  really  due,  and  then  proceeded 
to  see  that  ihey  were  duly  discharged.    The  largest  item 
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(Rg.  1,740)  was  due  on  a  mortgage  of  this  very  land,  dated 
the  10th  March  1885,  which  had  been  preceded  in  1883 
by  a  mortgage  for  Rs.  900,  neither  of  which  transactions 
had  been  challenp^ed  np  to  the  date  of  the  sale.  We 
think  that  Rs.  2,200  out  of  tlie  Rs.  4,000  must  certainly 
be  held  to  have  been  advanced  for  necessary  purposes,  without 
requiring  the  vendee  to  demonstrate  that  each  item,  if  traced 
to  its  origin,  bears  the  undoubted  stamp  of  necessity.  We 
cannot  hold  that  any  necessity  has  been  made  out  for  the 
cash  items,  and  we  must  therefore  disallow  them. 

We  accept  this  appeal,  and  in  modification  of  the  decree 
of  the  Divisional  Judge,  we  declare  that  the  alienation  in 
question  will  not  affect  the  plaintiffs'  reversionary  rights, 
except  to  the  extent  of  Rs.  2,200,  which  amount  they  will 
have  to  pay  to  the  defendants,  vendees,  before  they  can  recover 
the  land. 

Each  party  may  properly  be  left  to  b^ar  his  own  costs  in 
all  the  Courts. 

Decree  varied. 


No.  73. 

SHEO  CHAND,— (Plaintiff),— APPELLANT, 
Versus 

CHUNNA  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  1455  of  1891. 

(Benton  and  Rivaz,  JJ.) 

Mortgage —Ahience  of  covenant  to  pay  interest  after  due  date -'Allowance 

ofy  hy  way  of  damages — Charge. 
A  deed  of  mortgagee  contained  no  oovenant  for  payment  of  interest 
post  diem, 

Heldf  that  interest  ooold  notwithstanding  be  allowed  hj  way  of 
damages— in  so  far  as  snch  damages  were  within  limitation  (six  years)—- 
and  be  declared  a  charge  npon  the  mortgaged  property. 

Further  appeal  from  the  decree  of  B.  L.  Harris  Esquire,  Divi' 
sional  Judge,  Delhi,  dated  7th  October  1890. 
Lakhshmi  Narain,  for  appellant. 

The  maia  question  for  determination  in  this  appeal  was 
whether,  where  a  mortgage  deed  contained  no  covenant  for 
payment  of  interest  post  diem,  interest  could  notwithstanding  be 


Appbllati  Sidb. 


Digitized  by 


JULT  1802.  ] 


CIVIL  JUDGMENTS— Ko.  73. 


267 


allowed  by  way  of  damages  and  be  charged  upon  tbe  mortgaged 
property. 

The  judgment  of  the  Chief  Court  Avas  delivered  by 

RiViZ,  J. — This  was  a  suit  by  a  mortgagee  for  possession  of  12*^  Jpril  1892. 
immoveable  property  mortgaged  by  defendants*  father  to  the 
plaintiff  on  the  16th  October  1883.  The  terms  of  the  deed 
-were  that  the  mortgagor  would  retain  possession,  and  repay 
the  principal  amount  (Rs.  285),  with  interest  at  the  rate  of 
Bs.  1-9-0  per  cent,  per  mensem,  on  the  3rd  December  1884. 
In  default  of  payment  upon  that  date,  the  mortgagor  agreed 
to  deliver  possession  to  the  mortgagee.  The  deed  contains  no 
agreement  as  to  interest  post  diem.  The  mortgage-money  was 
not  repaid  upon  the  due  date,  and  the  mortgagee  has  therefore 
filed  the  present  suit  (on  27th  March  1890)  for  possession  of 
the  land,  claiming  to  hold  the  same  in  lieu  of  Rs.  543,  viz.^ 
Rs.  285  principal,  and  Rs.  258  interest,  at  the  rate  of 
Rs.  1-9-0  per  cent,  per  mensem  from  the  date  of  the  deed 
till  the  date  of  suit,  allowance  beiog  made  for  an  item  of 
Rs.  78  admitted  to  have  been  paid  towards  interest  by  the 
defendant  in  October  1889.  The  first  Court  decreed  possession 
in  lieu  of  Rs.  500,  plaintiff  having  relinquished  Rs.  43  out  of  the 
interest  claimed.  The  Divisional  Judge  varied  the  decree  by 
giving  possession  in  lieu  of  Rs.  285  only.  He  held  that  Rs.  110 
had  been  paid  to  interest ;  that  this  sum  represented  moro 
than  the  stipulated  interest  between  October  1883  and 
December  1884,  and  that  no  interest  could  be  allowed  as  a 
charge  on  the  land  after  the  latter  date. 

The  plaintiff  appeals.  It  is  clear  that  the  Divisional  Judge 
has  wrongly  held  that  Rs.  32  have  been  proved  to  have  been 
paid  to  interest  over  and  above  the  Rs.  76  admitted  by  plaintiff. 
The  dates  and  the  admissions  of  defendant  show  that  the  item 
of  Rs.  32  endorsed  on  the  back  of  the  deed  is  included  in  the 
Rs.  78  allowed  for  by  plaintiff. 

The  main  point  for  consideration  upon  this  appeal  is 
whether  the  Divisional  Judge  was  justified  in  disallowing  all 
interest  after  the  3rd  December  1884.  Now  it  seems  to  be  well 
settled  by  the  Indian  authorities,  following  the  rule  laid  down 
in  Cook  V.  Fowler  (L.  R.  3,  H.  L.  27),  that  "  where  interest 
"  is  contracted  for  up  to  a  certain  date,  without  any  mention  of 
*'  subsequent  interest,  any  claim  for  interest  after  the  time  to 
"  which  the  contract  extends  would  be  a  claim  for  damages,  and 
"  it  would  then  be  for  the  Court  to  consider  whether  interest 


Digitized  by 


268 


CIVIL  JCDGMENTS-No,  73. 


[  Bccoil> 


"  slionld  be  awarded  for  damages."  (Leake  on  Contracts,  1,100.) 
Again  it  is  said : — "  In  mortgages  containing  a  covenant  to  pay 
**the  principal  and  interest  on  a  certain  day,  without  mention  o^ 
'*  interest  in  default  of  payment,  interest  after  the  day  cannot  be 
**  claimed  under  the  covenant,  but  is  recoverable  only  as  damages 
'*for  the  breach  ;  it  is,  however,  considered  from  the  nature  and 
'*  object  of  the  security  to  be  intended  by  the  parties  that  the  debt 
**  should  continue  to  bear  interest,  and  therefore  it  is  the  con- 
**  stant  and  invariable  practice  to  give  interest  by  way  of 
"  damages  in  suck  cases  and  at  the  same  rate  of  interest." 
(Ibid,  1,104.)  Tho  view  that  interest  post  diem  is  to  be 
regarded  as  damages  has  been  applied  in  sevei-al  cases  decided 
in  this  country,  and  this  has  led  to  the  decision  that  unless  such 
damages  are  claimed,  in  the  case  of  a  rcgisteied  contract, 
within  six  years  of  the  date  of  the  breach,  the  claim  will  be 
rejected  as  timu-barred  (  vide  L  L.  R.,  8  All.,  486 ;  10  AIL,  85 

11  All.,  416  ;  13  All.,  330  ;  19  Calc,  19  ;  and  ^o.S  Puvjab  Record 
of  1890).  But  the  above  cases  do  not  decide,  and  some  of  them 
expressly  reserve,  the  question  whether,  when  tho  suit  is  with- 
in time,  so  far  as  it  relates  to  the  claim  for  damages,  the 
amount  found  due  should  not  be  made  chargeable  upon  the 
land  mortgaged.  And  that  is  the  question  which  arises  in 
the  present  case.  We  see  no  reason  why  the  amount  which 
we  consider  to  be  due  for  interest  post  diem  should  not  be 
declared  to  be  a  charge  upon  the  land.  There  seems  to  be  no 
good  reason  why  the  mortgagee  should  be  compelled  to  press 
for  immediate  payment  of  this  part  of  his  claim  by  means  of 
a  money  decree,  apart  fi»om  his  decree  for  possession  of  the 
land,  and  if  the  position  of  the  parties  was  reversed  and  the 
mortgagor  was  claiming  redemption,  we  see  no  reason  why  he 
should  regain  his  land  until  he  had  paid  all  sums  due,  whether 
for  interest  ad  diem,  or  interest,  as  d&m&ges,  post  diem. 

It  remains  to  consider  what  will  be  a  fair  amount  to 
decree  as  damages,  and  wo  think  we  are  not  bound  to  allow 
interest  post  diem  at  so  high  a  rate  as  Rs.  1-9-0  per  cent,  per 
mensem.  We  consider  that  if  we  allow  interest  from  the 
3rd  December  1884  to  the  date  of  suit  (27th  March  1890)  at 

12  annas  per  cent,  per  mensem,  this  will  suffice. 

The  result  is  that  the  decree  will  be  that  plaintiff  is 
entitled  to  possession  as  mortgagee  in  lieu  of  Rs.  285  principal, 
and  interest  at  Rs.  1-9-0  per  cent,  per  mensem  from  16th 
Ootob«r  1883  to  the  3rd  December  1684^   and  interest  at 


Digitized  by 


^uiT  1892.  ] 


CIVIL  JTJDGMElfTS— No  74 


12  annas  per  cent,  per  mensem  from  the  4th  December  1884 
to  the  27th  March  1890,  less  Rs.  78  admittedly  received. 

The  plaintiff  will  receive  costs  in  proportion  to  the 
amount  decreed  in  all  the  Conrts. 

Decree  varied. 


No.  74. 

MUSSAMMAT  AISHAN  &  ABDUL  HAQ,— (DiFraDAHTs),— 
APPELLANTS, 

AFPIbLATI  SlOl. 

Versus 

MUHAMMAD  JAMIL  &  OTHERS,-(PLAraTiFFs),— 
RESPONDENTS. 

Case  No.  668  of  1889. 

(Benton  and  Stogdon,  JJ.) 

Oiwtom — Alienation — Qift  by  mother  of  last  mcUe  oumer — Sayads  and 
Pathans  of  Baati  Baha  Khel,  JuUundur  Districts 

Found  in  a  suit,  the  parties  to  which  were  Sajads,  or  possibly  Pathans, 
settled  in  the  yillage  or  kasha  of  Basti  Baha  Khel  in  the  Jollundur 
District,  nob  agricaltarists  in  the  strict  sense  of  the  term  (their  ancestors 
being  said  to  have  been  horse  dealers),  that  a  presumption  existed  iu 
fsTour  of  the  right  of  collaterals  in  the  ninth  degree  from  the  last  male 
owner  to  contest  a  gift  by  the  said  owner's  mother  (who  had  been  recorded 
as  a  proprietor  of  half  the  estate  on  the  death  of  her  son,  the  other  half 
being  to  his  widow)  in  favour  of  a  son  of  her  late  husband's  sister,  and 
that  the  donor  and  donee  had  failed  to  rebut  the  presumption. 
Further  appeal  from  the  decree  of  T,  Troward  Esquire,  Divisional 
Judge,  JuUundur,  dated  2Uh  April  1889. 

Rattigan,  for  appellants. 

P.  C,  Chatterjee,  for  respondents. 

This  was  a  suit  to  contest  an  alienation  made  under 

circumstances  which  are  detailed  in  the   judgment  of  the 

Chief  Court  which  was  delivered  by 

Stogdon,  J.—  2Uh  March  1892 

KUTB-UD-DIN. 


Kizam-ud-din,  predeceased  his  Mussammat  Hatim  married  to 

father,  leaving  a  widow  Muhammad  Shah. 

Mussammat  Aishan.  | 


Ismail  d.».p.,  leaving  a  widow, 
Hussammat  Bibi  Jan. 


Abdul  Haq. 


The  land  in  dispute  belonged  to  Eutb-ud-din,  a  Barki 
Baki  Khel  of  Basti  Baba  Khel  in  the  Jullundur  District. 
His  son  Nizam-ud-din  predeceased  him*   On  the  25th  June 
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1864  he  gave  his  estate  to  his  grandson,  Ismail,  who  died 
on  the  3  let  Marc^  1880.  On  his  death,  his  mother  Mussammat 
Aishan  and  wife  Massammat  Bibi  Jan  were  recorded  as  pro- 
prietors of  his  estate  in  eqnal  shares.  On  the  20th  September 
1886,  Mussammat  Aishan  gifted  her  half  of  the  land,  together 
with  a  dwelling  hoase,  to  Abdal  Haq,  the  son  of  her  husband's 
sister  Mussammat  Hatim.  Plaintiffs  who  are  collaterals  of 
Ismail,  the  last  male  owner  of  the  property,  in  the  ninth  degree, 
according  to  the  method  of  calculation  propounded  in  the 
judgment  of  this  Court  published  as  Punjab  Record,  No.  126 
of  1890,  sued  for  a  declaration  that  the  gift  would  not  affect 
their  reversionary  rights  on  the  death  of  Mussammat  Aishan. 
Their  suit  was  dismissed  by  the  first  Court,  the  decree  of 
which  was  reversed  on  appeal  by  the  Divisional  J udge.  Both 
donor  and  donee  have  now  appealed  to  this  Court. 

It  appears  from  the  history  of  Basti  Baba  Khel  attached 
to  the  settlement  pedigree  that  it  was  founded  nine  generations 
ago  by  Haji  Khwaja  Dad,  Barki  Baki  Khel ;  Faujdar  Khan, 
Barki  Ghuz ;  Wali  Dad  Khan  and  others,  who  migrated  from 
Kani  Kurram  near  Kabul.  Plaintiffs  and  Ismail  are  descen- 
dants of  Haji  Khwaja  Dad  Khan.  Abdul  Haq  is  a  descendant 
in  the  male  line  from  Wali  Dad  Khan  and  in  the  female  line 
from  Haji  Khwaja  Dad  Khan.  It  is  doubtful  to  what  tribe  the 
parties  belong.  They  are  said  to  be  Sayads,  but  in  a  suit 
brought  by  Kutb-ud-din  against  Mussammat  Rabia,  he  described 
himself  as  a  Pathan.  The  matter  is  not  very  important. 
Whether  Sayads  or  Pathans,  the  parties  can  hardly  be  con- 
sidered to  be  agriculturists  in  the  true  sense  of  the  term. 
Their  ancestors  are  said  to  have  been  horse  dealers,  who  settled 
at  Basti  Baba  Khel,  because  they  found  good  pasture  there 
and  the  place  is  said  to  be  entitled  to  be  ranked  as  a  small 
town. 

It  is  clear  that  they  do  not  follow  strict  Muhammadan 
law,  and  it  is  equally  clear  that  in  matters  of  inheritance  their 
females  are  favoured  to  a  greater  degree  than  females  of  the 
agricultural  classes,  whether  Hindu,  or  Muhammadan  converted 
from  Hinduism.  Appellants'  counsel  has  referred  to  many 
instances  in  which  daughters  have  succeeded  to  the  estates 
left  by  their  fathers,  and  to  one  or  two  in  which  they  hav® 
succeeded  to  the  estates  left  by  their  brothers.  They  are  not 
very  applicable  to  the  present  case.  Only  one  or  two  instances 
of  alienations  by  widows  have  been  quoted,  and  I  cannot  find 
a  single  case  of  an  alienation  by  the  mother  of  the  last  male 
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proprietor.  Most  of  the  instances  cited  occurred  in  the  families 
of  founders  of  the  village  other  than  Haji  Khwaja  Dad  Khaa 
and  five  of  them  are  in  the  family  of  the  donee,  Abdul  Haq, 
in  which  there  seem  to  have  been  several  cases  of  intermarriage 
between  near  relatives.  In  this  family  there  is  an  instance  in 
which  Mussammat  Hanifa,  widow  of  one  Abdul  Basul,  gave 
his  estate  to  their  daughter,  Mussammat  Umran,  who  was 
married  to  her  father's  brother's  son,  Abdul  Satar.  The  first 
cousins  of  Abdul  Satar  objected  to  mutation  of  names,  but 
their  objection  was  overruled.  Considerable  inquiry  wa8 
made  regarding  the  custom,  and  two  of  the  present  plaintiffs 
admitted  that  a  widow  could  gift  her  husband's  property  to 
her  daughter  or  daughter's  son.  The  matter  never  came  before 
the  Courts,  and  it  is  obvious  that  there  is  a  very  great  distinc- 
tion between  such  a  gift  and  the  gift  now  in  dispute.  It  is 
useless  to  refer  to  each  of  the  instances  relied  on  by  the  learned 
counsel.  They  may  make  out  a  strong  case  for  the  succession 
of  daughters,  especially  When  they  are  married  to  near 
collaterals,  but  they  have  very  little  bearing  on  the  present 
case. 

There  are  two  cases  of  succession  of  sisters  or  their  sons* 
In  one  of  them  a  collateral,  six  degrees  removed,  claimed  the 
edtate  of  one  Lai  Muhammad  against  Lai  Muhammad's  sisters. 
An  arrangement  was  come  to  by  which  he  took  two-fifths  and 
they  took  three-fifths.  This  case  does  not  establish  anything 
one  way  or  the  other.  The  second  case  is  one  of  a  bequest  by 
a  male  proprietor  to  the  sons  of  his  sister,  who  were  also  hi» 
nearest  collaterals.    It  is  not  in  point. 

The  only  cases  which  have  occurred  in  the  family  of  the 
parties  are  cases  of  succession  of  daughters  and  their  sons,  but 
two  of  them,  Mussammat  Baidan  and  Mussammat  Khadija^ 
were  married  to  collaterals.  Mussammat  Baidan  was  mother 
of  Kutb-ud-din,  who  thus  inherited  a  portion  of  his  estate 
from  his  mother.  Plaintiffs  7,  8  and  9,  sons  of  Umardaraz 
Khan,  also  obtained  a  portion  of  their  estate  from  their  mother 
Mussammat  Khadija  and  her  sister  Mussammat  Bibi  Sahib, 
who  does  not  appear  to  have  been  married.  From  all  this  it 
may  be  gathered  that  daughters  are  probably  entitled  to  succeed 
to  their  father's  estate  on  the  death  of  their  mother  if  he  has 
left  no  sons  and  they  are  married  to  collaterals.  A  gift  by  a 
widow  to  stjch  daughter  or  daughter's  son  would  probably  be  not 
objected  to,  because  she  would  be  merely  anticipating  the  course 
of  succession.  Whether  a  daughter  married  to  a  stranger  would 
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be  entifcled  to  succeed  is  aaotlier  qaestion.  It  is  very  probable 
that  she  would  be  excluded  by  near  but  not  by  distant 
collaterals. 

We  can  find,  however,  no  authority  for  holding  either 
that  Abdul  Haq  has  a  better  right  than  plaintiffs  to  saoceed 
to  Ismairs  property,  or  that  Ismail's  mother  was  entitled  to 
alienate  it  to  him.  The  wajib-ul-ars  does  not  provide  for  such 
a  case  and  Mnssammat  Aishan's  possession  of  a  half  share  of 
Ismail's  property  appears  to  be  due  rather  to  an  amicable 
arrangement  made  between  her  and  Ismail's  widow  than  to 
any  right  she  possesses  to  it.  According  to  the  wajih-ul-arz^ 
on  the  death  of  a  sonlesM  proprietor,  his  widow  will  obtain 
possession  of  his  estate,  but  she  will  not  be  entitled  to  sell  or 
mortgage  it  to  her  brother  or  father  or  their  collaterals. 
She  may,  however,  sell  or  mortgage  for  necessity.  This  clause 
shows  that  a  widow  is  not  considered  to  be  full  proprietor  of  her 
deceased  husband's  estate,  though  it  is  possible  that  her  statua 
may  not  be  identical  with  that  of  a  Hindu  widow,  and  that 
distant  collaterals  of  her  husband  may  not  be  entitled  to 
contest  alienations  made  by  her ;  but  as  far  as  I  can  judge  the 
majority  of  cases  of  succession  of  females  and  the  few  known 
cases  of  alienation  by  them  have  resulted  in  the  retaining  of 
the  property  within  the  family,  that  is  to  say,  it  has  usually 
gone  to  a  collateral  of  the  last  male  proprietor,  although  it 
may  have  gone  to  one  to  the  exclusion  of  others.  In  the 
present  case,  Ismail's  aunt  Mnssammat  Hatim  was  married  out  o( 
Haji  Khwaja  Dad's  family,  and  if  the  gift  to  Abdul  Haq  is  main- 
tained, the  estate  will  pass  into  another  family.  I  can  find  little 
or  nothing  to  support  the  validity  of  such  an  alienation,  and 
I  am  of  opinion  that  there  is  a  presumption  in  favour  of  the 
right  of  such  distant  relatives  of  Ismail  as  plaintiffs  are  to 
contest  it.  As  defendants  quite  failed  to  rebut  that  presu  mp 
tion,  I  would  dismiss  this  appeal  with  costs. 


25A  ilarch  1892*       Bbnton,  J. — I  entirely  concur  in  the  view  taken  of  the 


case  as  a  whole  by  my  learned  colleague  and  in  the  conclusion 
arrived  at.   The  appeal  is  dismissed  with  costs. 


Appeal  dimimi. 
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No.  75. 

NUR  MUHAMMAD  &  OTHERS,— (Pluntifps),— 
APPELLANTS, 

Versus 


Appbllati  Side. 


ALIMULLAH,—(Dipendant),— RESPONDENT. 
Case  No.  1386  of  1890. 
(Benton  &  Stoqdon,  JJ.) 

Cu4tom~'Adoplion^Ara%n8  of  tonsil  Nakodar,  Jullundur  District, 

Found  in  a  suit,  Uie  parties  to  which  were  Arains  of  tahsil  Nakodar 
in  the  Jnllnndnr  Diatrict,  that  no  cnstom  was  proved  anthorising  the 
adoption  of  a  wife's  brother's  son,  the  harden  of  proof  being  upon  those 
setting  np  such  adoption. 

Further   appeal  from  the  decree  of  T.  Troward  Esquire, 
D  ivtsional  Judge,  Jullundur,  dated  \st  October  1890. 

Oertel,  for  appellants. 

P.  C.  Chatterjee,  for  respondents. 

The  main  question  in  tliis  appeal  was  as  to  tbe  factum  and 
validity  of  an  adoption.  The  parties  were  Arains  of  tahsil 
Nakodar  in  the  Jullundur  District. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Chief  Court  which  was  delivered  by 

Benton,  J. — The  suit  has  reference  to  a  portion  of  the  estate  ^th  March  1892. 
of  one  Hassan,  anArainof  tahsil  Nakodar  in  the  JuUandur 
District,  who  died  about  1880,  leaving  a  widow,  Mussammat 
Lado,  in  whose  favour  the  estate  was  recorded  at  mutation  in 
1883.  The  plaintiffs  are  in  the  fourth  degree  from  the  common 
ancestor,  while  Hassan  is  in  the  third  degree.  The  object  of 
the  suit  was  to  have  it  declared  that  a  deed  of  gift  executed  by 
Mussammat  Lado  on  the  6th  April  1888,  in  favour  of  Alimullah 
her  brother's  son,  shall  not  affect  the  reversionary  rights  of  the 


The  defence  was  that  Alimullah  was  adopted  by  Hassan  by 
a  declaration  made  in  presence  of  the  brotherhood  a  few  days 
before  his  death.  Hassan,  it  was  said,  had  brought  up  Alimullah 
from  his  infancy  and  married  him  to  his  daughter.  Mus- 
sammat Lado  had  executed  a  gift  of  half  of  her  husband's 
land  in  favour  of  Alimullah|  because  she  had  been  so  directed  by 
her  husband. 

The  first  Court  decided  in  favour  of  the  plaintiffs,  and 
decreed  their  claim.   The  Divisional  Judge  rerersed  this  deci* 


plaintifb. 
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sion  on  the  ground  that  the  fact  of  the  adoption  was  established, 
and  that  the  adoption  of  a  wife's  brother's  son  was  valid  ac- 
cording to  custom. 

In  appeal  to  the  Divisional  Judge  the  defendants  for  the 
first  time  sought  to  base  Alimullah's  claims  on  his  being  a 
khana  damad.  The  DivisionalJudge  properly  does  not  appear 
to  have  considered  this  ground  of  appeal  at  all,  as  the  matter 
had  not  been  raised  in  the  first  Court.  It  has  been  again 
pressed  here  for  the  defendants,  but  we  think  it  does  not  de- 
serve consideration  as  it  was  not  put  forward  in  the  first  Court; 
nor  could  there  be  any  inquiry  as  to  the  appointment  of  Alim- 
uUah  as  khana  damad^  or  as  to  such  an  appointment  conf en*ing 
on  him  any  title  to  succeed  to  Hassan  in  accordance  with  the 
custom  of  the  tribe.  The  very  fact  of  this  claim  being  put 
forward  only  in  the  lower  Appellate  Court  appears  to  indi- 
cate that  the  defendants  felt  doubts  as  to  whether  the  claim  to 
succeed  as  adopted  son  could  be  maintained. 

We  are  of  opinion  that  neither  the  fact  nor  the  validity  of 
the  alleged  adoption  can  be  held  to  be  established.  The  adop- 
tion is  an  unusual  one.  The  burden  of  proving  its  validity  was 
undoubtedly  on  the  defendants  who  asserted  it.  No  document- 
ary evidence  of  custom  was  adduced,  although  Punjab  Record, 
No.  169  of  1890,  shows  that  such  evidence,  at  least  in  the  case 
of  Jats,  exists,  and  that  the  riwdj-i-am  wonld  not  permit  of  the 
adoption  of  even  a  daughter's  son.  The  evidence  in  support  of 
the  fact  of  the  adoption  deserves  very  little  consideration  as 
the  witnesses  are  mostly  hostile  to  the  plaintiffs  and  have  had 
quarrels  with  them. 

It  is  very  improbable  that  the  deceased  would  have  kept 
Alimullah  all  his  life  and  only  adopted  him  at  the  last  moment. 
There  would  appear  to  have  been  no  intention  to  adopt  in  1876 
when  the  plaintiffs  sued  both  Hassan  and  Alimullah  and  got  a 
deed  of  mortgage  declared  invalid  as  against  them.  The  adop- 
tion was  not  then  mooted.  Mutation  took  place  in  favour  of  the 
widow  without  mention  of  the  adoption. 

The  instances  cited  to  prove  such  an  adoption  valid  are 
hardly  any  of  them  in  point  and  are  altogether  insufficient  to 
prove  the  validity  of  an  adoption  of  a  wife's  nephew. 

We  therefore  accept  the  appeal  and  restore  the  decree  of 
the  first  Court  with  costs  in  all  the  Courts  for  the  plainti&. 

Appeal  aUovHd. 
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No.  76. 

UMAR  AND  OTHERS— (PLAiKTiFr8),—APPELLANTS, 


Versus 


Appellate  Side, 


MUSSAMMAT  SAHIB  KHA  TUN  AND  OTHERS,  ^ 
—-(Dkfbndants),— RESPONDENTS. 
Case  No.  107  of  1891. 
(Bbnton  and  Stogdon,  JJ.) 

Cuatom'-Will'-N^  Musacdman  Jats,  tahHl  Bhahkar,  Vera  Ismail 
Khan  District, 

FouTid  in  a  snit,  the  parties  to  which  were  Ndn  Mussalman  Jata  of  the 
Bhakkar  tahsil  of  the  Dera  Ismail  Khan  District,  that  no  custom  was 
established  authorizing  the  beqaest  of  land  in  fayonr  of  a  daughter 
and  her  sons. 

Further  appeal  from  the  decree  of  M.  L.  Dames  Esquire^ 
Divisional  Judge,  Derajat^  dated  16lh  December  1890. 
Oertel,  for  appellants. 
Shircore,  for  respondents. 

The  main  question  in  this  appeal  was  as  to  the  validity  by 
custom  of  a  will  in  favour  of  a  daughter  and  her  sons. 

The  parties  belonged  to  a  section  of  Mussalman  Jats,  named 
Ndn,  in  the  Bhakkar  tahsil  of  the  Dera  Ismail  Khan  District. 

The  judgment  of  the  Chief  Court,  holding  the  will  to  be 
invalid,  was  debVered  by 

Benton,  J. — The  plaintiffs  sue  to  obtain  possession  of  the  6th  March  1892. 
estate  of  one  Ahmad,  their  collateral  in  the  fourth  degree,  which 
he  is  alleged  by  the  defendants,  his  daughter  and  her  sons,  to 
have  bequeathed  to  them  some  days  before  his  death,  which 
occurred  on  the  27th  November  1889. 

The  parties  belong  to  a  section  of  Mussalman  Jats,  named 
Ndn,  of  the  Bhakkar  tahsil  of  the  Dera  Ismail  Khan  District. 

Both  the  factum  and  the  validity  of  the  will  are  in  dis- 
pute. The  first  Court  found  that  the  testator  was  not  in  a 
Bufl&ciently  sound  state  of  mind  to  make  a  will  shortly  before 
his  death,  the  will  being  dated  25th  November,  and  it  also 
held  that  a  valid  will  could  not  be  made  in  presence  of  agnates 
80  near  without  their  consent. 

The  Divisional  Judge  came  to  a  different  conclusion  on 
both  points.  No  doubt  a  will  executed  in  a  last  illness  is 
always  open  to  suspicion.  The  witnesses  in  support  of  the 
will  testify  that  the  testator  was  in  high  fever  at  the  time. 
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He  would  appear  to  have  died  of  pneumonia.  Notwithstand- 
ing, we  think  that  the  Diyisional  Judge's  conclusion  on  this 
point  is  the  correct  one.  Though  suffering  from  illness,  there 
is  every  reason  to  believe  that  the  deceased  was  in  full  posses- 
sion of  his  senses.  It  was  a  natural  thing  for  him  to  make 
provision  for  the  daughter  and  her  offspring  who  were  living 
with  him  at  the  time,  so  that  no  undue  influence  need  be 
suspected  to  have  been  at  work  to  induce  him.  The  calling 
in  of  Government  officials  and  respectable  neighbours  to 
witness  it  is  a  guarantee  that  what  was  being  done  would,  it 
was  thought,  bear  inspection. 

The  validity  of  the  will  rests  entirely  on  the  EtwaJ-uam, 
The  words  in  para^  9  (  hila  mumaniat )  have  occasioned  some 
difficulty.  They  occur  both  in  the  question  and  in  the  answer. 
The  question  runs :  What  power  has  a  proprietor  in  the  absence 
of  issue  to  make  bequests  (  hila  mumantat  muitahiqqdn'i^ 
jaddi  )  ?  The  words  in  both  question  and  answer  are  super- 
fluous it  appears.  The  persons  who  would  naturally  object  to 
bequests  are  the  agnates  or  nearest  heirs,  and  these  words 
appear  only  to  convey  a  meaning  which  would  be  implied  in 
any  statement  on  the  subject.  What  power  is  there  to  child- 
less proprietors  to  make  bequests  (without  prevention,  power 
of  prevention,  or  interference  by  the  heirs),  the  question  asks, 
and  the  answer  is  in  the  same  terms.  It  is  contended  by  the  learn- 
ed counsel  for  the  appellsints  that  they  mean,  with  the  consent 
or  sanction  of  the  heirs.  This  would  render  the  provision 
meaningless  and  valueless.  Generally  speaking,  any  one  may 
make  any  bequest  whatever  with  the  consent  of  those  who  are 
entitled  to  object,  and  such  a  truism  would  not  have  been 
worth  recording.  As  it  happens,  however,  it  matters  little 
how  these  awkward  words  may  be  construed*  The  validity  of 
the  will,  as  in  accordance  with  cxustom,  rests,  as  has  been  said, 
entirely  on  the  provision  in  the  Biwaj-i-am.  There  is  no  evi- 
dence whatever  to  support  it.  It  must  be  admitted  that  it  is 
a  very  unusual  rule  to  be  found  prevailing  among  Jat  agricul- 
turists, and  there  is  all  the  more  necessity  that  it  should  be 
well  established.  The  record  of  custom  was  prepared  by  a 
Settlement  Superintendent,  and  it  contains  clear  indications 
that,  at  least  as  regards  this  matter  of  bequest,  he  had  under- 
taken a  task  for  which  he  was  not  qualified.  He  seems  not  to 
have  known  what  a  bequest  was,  for  in  his  remarks  he  speaks 
of  the  testator  putting  the  legatee  in  possession.  The  in- 
stances  he  gives  in  support  of  the  provision  are  all  instances 
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of  gifts.  The  only  oral  evidence  adduced  in  the  present  case 
on  this  part  of  the  case  has  reference  to  gifts. 

The  information  given  as  to  the  cnstomarj  law  of  this 
part  of  the  Province  in  Tupper's  Customary  Law,  Volume  II, 
247,  2i8,  is  very  meagre  ;  but  it  goes  to  show  that  snch  a  will 
as  the  present  would  not  be  valid.  Wills  are  said  to  be  very 
rare.  In  the  case  of  sons  there  is  apparently  no  power  of 
disposition,  save  for  the  purpose  of  making  an  equal  distribu- 
tion of  property.  Gifts  to  daughters  or  others  accompanied  by 
possession  would  generally  be  allowed  to  stand.  If,  however, 
the  donor  were  old  and,  though  in  possession  of  his  faculties, 
no  longer  capable  of  exercising  an  independent  will,  dispositions 
of  property  favouring  one  heir  at  the  expense  of  another,  even 
if  accompanied  by  possession,  would  usually  be  set  aside.  All 
this  goes  to  show  that  there  is  a  very  restricted  power  of 
alienation,  and  that  the  power  of  bequest  can  scarcely  be  said 
to  exist  at  all. 

We  are  accordingly  compelled  to  the  conclusion  that  the 
will  which  has  been  set  up  in  the  present  case  is  not  sanctioned 
by  custom,  and  is  invalid. 

We  accordingly  restore  the  decree  of  the  first  Court,  and 
allow  the  appellants  their  costs  in  all  the  Courts. 

Appeal  allowed. 

No.  77. 

MUHAMMAD  SHARIF  KHAN,— (Plaintiff), 
—APPELLANT, 

Versus 

ABBAS  KHAN  AND  OTHBRS,-.(Defendants), 
—RESPONDENTS. 
Case  No.  180  of  1890. 
(Roe  and  Frizellb,  JJ.) 

Khanship,  Pe$hawar  Distnct -Property  specialhj  attached  to,  or 
governed  hy  ordinary  rule»  of  succession. 

Found,  upon  the  evidence,  that  the  property  in  dispnte  wai  not 
permanently  attached  to  a  Khanthip  in  the  Peshawar  District,  hot  was 
subject  to  the  same  rules  of  succession  as  the  other  Unded  property 
of  the  Khan. 


'Appiliatb  8iob. 
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First  appeal  from  the  decree  of  F.  Field  Esquire,  District  Jtidge^ 
Peshawar,  dated  24^^  December  1889. 

Rattigan,  for  appellant. 
K.  P.  Roy,  for  respondents. 

The  only  question  in  this  appeal  was  whether  the  pro- 
perty in  dispute  was  attached  permanently  to  a  Khanship  in 
the  Peshawar  District,  or  was  subject  to  the  same  rules  of 
succession  as  the  other  landed  property  of  the  Khan. 

The  judgment  of  the  Chief  Court  was  delivered  by 

6i%  April  1892.  "Siot,  J. — The  question  before  us  is  whether  the  property 
in  dispute  is  attached  permanently  to  the  Khanship,  or  is  subject 
to  the  same  rules  of  succession  as  the  other  landed  property  of 
the  Khan. 

It  has  no  doubt  been  in  fact  held  by  the  Khan  from  iU 
acquisition  down  to  the  death  of  Ibrahim  Khan.  It  was  ac- 
quired and  held  by  Baba  Khan  :  it  was  next  held  by  his  son 
and  successor  in  the  Khanship,  Aziz  Khan,  and  from  him  it 
passed  to  Ibrahim  Khan. 

Bat  it  appears  to  us  quite  clear  from  the  proceedings  of 
1856  as  set  forth  in  the  ruhakar  of  Captain  James,  dated  23rd 
April  1856,  and  the  agreement  of  24th  idem,  that  Hamzakot 
was  then  treated  not  as  an  appauage  to  the  Khanship  but  as 
part  of   the  ordinary  estate.    The  rvhahar  sets  forth  that 
there  is  a  dispute  about  the  partition  of  the  estate  of  the  late 
Khan  which  it  is  desirable  to  settle  :  it  di)*ects  that  unless  the 
parties  can  make  a  partition  themselves,  arbitrators  are  to 
divide  the  estate  into  five  equal  portions  without  assigning 
any  particular  portion  to  any  particular  son,  or  knowing  what 
the  assignment  will  be,  and  the  Deputy  Commissioner  will  then 
make  the  assignment  himself.    A  passage  in  the   rubakar  as 
translated  at  the  top  of  page  2  of  the  supplementary  papers, 
favours  the  idea  that  a  portion  of  the  estate  was  to  be  reserved 
for  the  Khanship,  but  a  reference  to  the  original,  as  well  as  to  the 
context,  shows  clearly  that  this  is  not  the  case.    The  words 
are  aur  yehbhi  darj  ho  ki  is  daftar  men  kuch  bataur  kkani 
♦  ♦  jaxioega  ;  iwaz  khani  ke  sirkctr  ne  muxcojib  tea  guzar  kiya  :  kvek 
hiisah  dastar  ka  ziada  nahin  chahiye.    It  is  contended  for  the 
appellant  that  the  word  left  blank  should  be  read  "  likha*'  and 
that  the  translation  ia  right.    It  is  very  difficult  to  say  what  the 
word  really  is  ;  it  appears  to  us  that  it  is    nalaqa  "  and  that  it 
cannot  possibly  be  "  Ukha.  "  But  even  if  it  were  "  likha  "  or  any 
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equivalent  word,  we  should  say  that  a  •*  na  "  must  have  been 
accidentally  omitted,  for  the  meaning  of  the  passage,  as  a  wholey 
clearly  is  that  nothing  is  to  be  set  aside  out  of  the  estate  for 
the  "  khanij^'  as  the  '*  Khan  "  gets  the  Government  grant.  It 
is  quite  certain  that,  as  a  fact,  nothing  lyas  set  aside  for  the 
hhani:  the  estate  was  divided   by  the  parties  themselves 
into  five  portions,  of  which  Aziz  Khan  took  one,  which  in- 
cluded Hamzakot,  and  in  his  statement  of  15th  August  1865, 
lie  distinctly  said  that  he  took  this  as  his  portion  of  the  in- 
heritance.   It  is,  however,  contended  that  even  if  Aziz  Khan 
did  not  take  Hamzakot  as  Khan,  he  attached  it  to  the  Khau- 
ship  by  his  will  dated  20th  March  1869  (page  11  of  the  printed 
record).    We  do  not  think  this  is  the  correct  interpretation 
of  the  will.    It  does  indeed  say  that  he  gives  Hamzakot  to 
Ibrahim  Khan  (6a  sahah  taqarruri  khau),  but  this  is  merely  a 
reason  for  the  gift,  and  is  a  very  different  thing  from  attach- 
ing the  village  to  the  Khanship  permanently.    Had  Aziz  Khan 
intended  to  do  this  he   could,  and  doubtless  would,  have 
expressed  this  intention  in  unmistakable   terms.    We  find, 
therefore,  that  the  property  in  dispute  was  not  attached  to 
tte  Khanship  by  Aziz  Khan,  and  there  is  certainly  no  ground 
for  alleging  that  it  was  so  attached  by  Ibrahim  Khan. 

We  consider  that  the  decree  of  the  lower  Court  should  be 
aflirmed,  and  we  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  78. 

KISHEN  SINGH,— (Defendant) APPELLANT, 
Versus 

LAHAB  SINGH,-(Plaintifp),— RESPONDENT. 
Case  No.  1380  of  1891. 
(Roe,  J.) 

Ouardian  and  ward-^Lfoie  of  wardU  property  to  guardian^Intro^ 
duction  of  outsider  into  management  of  ancestral  holding. 

The  Diafcriot  Judj^e  appointed  L.  S.,  a  connection  by  marriage 
guardian  of  the  property  and  person  of  a  minor,  on  the  ground,  apparently, 
Uiat  he  was  willing  to  take  the  minor's  land  on  a  lease  of  Rs.  1-3-0  per 
ghiimao  instead  of  Rs  l-O-O  offered  by  K.  S.,  the  minor's  grand -uncle. 

Beld^  that  the  appointment  must  be  cancelled.    Not  only  is 
lease  to  a  guardian  of  his  ward^s  land  most  objectionable,  but  also  the 
effect  of  the  District  Jndge*s  order  would  be  to  transfer  the  control 
of  a  largi»  share  in  an  ancestral  holding  from  the  family  of  the 
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co-sharers  to  the  family  of  another  tribe,  i.  e,,  to  the  husband  of  the 
lather's  sister.  Sach  an  order  would  only  be  justified  if  it  were  clearly 
*  proved  that  the  members  of  the  minor's  own  family  were  unfit  to  be 

his  guardian. 

First  appeal  from  the  orfier  of  Lieutenant  0,  C,  Beadon,  District 
Judge,  GujrantDala,  dated  6th  November  1891. 

The  question  in  this  appeal  was  as  to  the  propriety  of  the 
appointment  of  one  Lahab  Singh  as  guardian  of  the  person  and 
property  of  one  Barkat  Singh,  a  minor,  whose  father's  sister 
was  married  to  Lahab  Singh. 

The  judgment  of  the  Chief  Court,  reversing  the  order  of 
the  district  Judge,  was  delivered  by 

2  2nd  March  1892.       Roe  J. — It  appears  that  the  parties  are  thus  related— 

JHANDA  SINGH. 

^  ._J  

(  i  i  ^ 

Tara  Bishen  Kishen  Gopal 

Singh.  bingh.  Singh.  Singh. 

Ganda  Singh. 

Barkat  Singh. 

Lahab  Singh,  who  had  married  the  sister  of  Barkat 
Siugh's  father,  gave  a  petition  alleging  that  Barkat  Singh 
was  a  minor,  aged  four,  owner  of  an  estate  of  some  50 
ghumaos,  valued  at  some  Rs.  2,500 ;  that  after  his  father's 
death  he  had  been  living  with  him,  petitioner  ;  that  his  near 
collaterals,  Kishen  Singh,  <&c.,  had  an  interest  in  his  death ;  and 
he  therefore  prayed  that  he,  Lahab  Singh,  should  be 
appointed*  guardian  of  the  minor's  person  and  property. 

The  application  was  opposed  by  Kishen  Singh,  who  stated 
that  since  his  father's  death,  which  occurred  during  the  cholera 
time,  the  minor  had  lived  with  him  since  his  father's  death 
until,  on  pretence  of  a  visit,  Lahab  Singh  had  got  possession 
of  him,  and  now  strove  to  get  his  land. 

The  Tahsildar,  to  whom  the  petition  was  referred,  reported 
that  Kishen  Singh  and  his  brothers  were  men  of  good  character 
and  position:  that  they  had  treated  the  boy  well  after  his 
father's  death,  and  there  was  every  reason  to  believe  that  they 
would  do  so  in  future. 

The  District  Judge  has,  however,  appointed  Lahab  Singh 
guardian  both  of  the  property  and  person  of  the  minor, 
apparently  solely  on  the  ground  that  he  is  willing  to  take  the 
minor's  land  on  a  lease  of  Rs.  1-3-0  per  ghumao  instead  of 
Be.  1  per  ghumao  offered  by  Kishen  Singh. 
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The  order  appears  to  me  a  most  improper  one.  In  the 
first  place,  any  lease  to  a  guardian  of  his  ward's  land  is  most 
objectionable :  in  the  second  place,  under  no  circumstances 
should  such  a  lease  form  part  of  an  order  of  appointment. 

But  apart  from  this  objection,  the  effect  of  the  District 
Judge's  order  will  be  to  transfer  the  control  of  a  large  share 
(apparently  one-third)  in  an  ancestral  holding  from  the  family 
of  the  co-sharers  to  the  family  of  another  tribe,  to  the 
husband  of  the  father's  sister.  Such  an  order  would  only  be 
justified  if  it  were  clearly  proved  that  the  members  of  the 
minor  s  own  family  were  unfit  to  be  his  guardians.  The  re- 
port of  the  Tahsildar  shows  that  there  is  no  such  unfitness 
in  the  present  case. 

It  is  admitted  that  the  minor's  mother  is  dead :  had  she 
been  alive  she  would  probably  have  been  entitled  to  be 
appointed  guardian  of  the  person,  Kishen  Singh  being  appoint- 
ed guardian  of  the  property.  As  it  is,  I  appoint  Kishen  Siugh 
guardian  both  of  the  person  and  property,  and  direct  the 
District  Judge  to  have  the  necessary  orders  drawn  out. 

Lahab  Singh  will  pay  the  costs  of  these  proceedings 
throughout. 

Appwl  allowed. 


No.  79. 

GANPAT,--{Plaintiff),-APPELLANT, 
Venus 

KIEPA  RAM  AND  KHANATA  LAL,— (Depindants),— 
RESPONDENTS. 

Case  No.  1170  of  1890. 

(Benton  &  Stogdon,  J  J.) 

Indian  Limitation  Acty  1877,  Schedule  11^  Articlee  07  and  115— Stti7  to 
rezoter  amount  paid  out  of  Court  in  execution  of  decree. 

The  defesdant.  K.  L.,  obuined  a  decree  against  plaintiff  for  Bs.  2,347 
and  employed  the  other  defendant,  K.  B.,  to  execute  the  decree  as  his 
•gent  under  a  formal  power  of  aitomej. 

The  plaintiff  in  the  present  soit  alleged  a  payment  of  fis.  900  in 
cash  to  the  agent  on  Srd  February  1885. 

On  2nd  November  1887,  execution  of  the  decree  was  sued  out  with* 
out  credit  being  given  for  the  Bs.  900,  and  on  26th  February  1888 
K.  L.  denied  the  receipt  of  the  money  through  his  agent  and  deoUsed 
to  give  credit  for  the  amount. 
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On  22nd  April  1889,  the   plaintiff  (ia  the  present  sait)    sued  to 
recover  the  Rs.  900  alleged  to  hare  been  paid. 

Heldt  that  the  lait  woald  lie  and  was  governed  either  by  Articles  97 
or  115,  Schedule  II  of  the  Indian  Limitation  Act,  1877,  and  was  within 
time. 

Further  appeal  from  the  decree  of  T.  Troward  Esquire,  Divisional 
Judge,  Jullundur,  dated  2Uh  March  1890. 

Kishen  Singh,  for  appellant. 
Shib  Das,  for  respondents. 

This  was  a  sait  to  recover  Rs.  900  and  damages  nnder 
circumstances  which  appear  from  the  following  judgment  of 
I9th  March  1892,  Benton,  J.— The  material  facts  in  the  case  are  as  follow: 
The  defendant,  Khanaya  Lai,  had  a  decree  against  the  plaintiff 
for  Rs.  2,347,  for  the  execution  of  which  he  employed  the  other 
defendant,  Kirpa  Ram,  as  agent,  giving  him  a  power  of  attor- 
ney for  the  purpose,  defining  his  powers.  The  plaintiff  alleges 
that  he  paid  to  tiiis  agent  Rs.  900  in  cash,  and  also  he  gave 
him  Rs.  860  in  hundis  payable  at  90  days  in  satisfaction  of 
the  decree.  A  receipt  was  taken  for  the  money  and  the  hundis, 
dated  3rd  February  1885,  Subsequently,  on  the  2nd  Novem- 
ber 1887,  execution  of  the  decree  was  sued  out  without  credit 
being  given,  and  on  the  28th  February  1888  Khanaya  Lai 
denied  receipt  of  the  money  through  his  agent,  and  refused  to 
give  credit  for  the  payment.  The  plaintiff  brings  this  suit  on 
the  22nd  April  1889  to  recover  the  Rs.  900  alleged  to 
have  been  paid  in  cash,  admitting  that  the  hundis  were  not 
paid. 

The  first  Court  decided  the  case  on  the  merits,  and  also 
held  that  it  was  barred  by  limitation.  The  Divisional  Judge 
decided  the  case  on  the  question  of  limitation  alone,  with  re- 
gard to  which  he  concurred  with  the  first  Court,  and  found 
that  Article  62  of  Schedule  II  of  the  Limitation  Act  was  ap- 
plicable. The  question  we  have  now  to  decide  is  whether  the 
suit  is  barred  by  limitation  or  not.  We  are  unable  to  see  how 
Article  62  can  have  any  application  to  the  facts  of  the  case, 
or  how  the  money  sued  for  can  be  regarded  as  money  payable 
by  the  defendants  to  the  plaintiff  for  money  received  by  the 
defendants  for  the  plaintiff's  use.  The  money  seems  to  have 
been  paid  by  the  plaintiff  to  the  defendant's  agent,  that  the 
defendant  might  apply  it  to  his  own  use. 

The  money  was  undoubtedly  paid  to  the  defendant's 
ftgent,  if  it  was  paid  at  all)  on  the  understanding  that  the 
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decree  should  be  held  satisfied  to  the  amoant  paid,  and  that 
execution  should  not  be  saed  out  in  respect  thereof,  and  this 
understanding  was  violated  when  execution  was  sued  out  on 
the  2nd  November  1887,  and  again  on  the  28th  February  1888, 
when  Khanaya  Lai  distinctly  declined  to  give  credit  for  the 
money.  The  Allahabad  High  Court  in  I.  L.  R.,  8  All.,  275, 
expressed  an  opinion  in  a  short  judgment  that  Article  97  or 
Article  120  of  Schedule  II  and  not  Article  62,  applied  to  a  case 
in  many  respects  similar  to  the  present.  The  Madras  High 
Court  in  I.  L,  R.,  5  Mad.,  397,  regarded  a  suit  like  the  present, 
to  recover  money  paid  out  of  Court  to  satisfy  a  decree,  as  a 
suit  to  recover  damages  for  the  breach  of  the  implied  promise 
to  certify  the  payment  to  the  Court,  and  thereby  make  it 
effectual  in  execution.  This  very  nearly  corresponds  with 
what  we  regard  as  the  correct  view  of  a  case  like  the  present 
as  above  expressed,  and  so  the  Article  applicable  would  be  No. 
115,  as  if  the  suit  were  for  compensation  for  the  breach  of  an 
implied  contract  not  to  execute. 

Thus  the  breach  occurred  when  execution  was  demanded, 
without  reference  to  it,  on  the  2nd  November  1887,  and  the 
suit  is  within  time.  The  same  result  would  follow  if  we  re- 
gard the  case  as  one  of  failure  of  consideration  with  the  Allaha. 
bad  High  Court  in  I.  L.  R.,  8  AIL,  or  with  this  Court  in 
Funjah  Record^  No.  83  of  1884.  There  was  failure  to 
give  satisfaction  of  the  decree  to  the  extent  of  Rs.  900 
when  execution  was  sued  out,  notwithstanding  the  payment, 
or  at  any  rate  when  the  decree-holder's  attention  was  drawn  to 
the  matter  on  the  28th  February  1888,  and  he  distinctly  refused 
to  recognise  the  payment.  The  suit  was  brought  within 
three  years  of  those  dates,  and  was  within  time  under  Article 
97  of  Schedule  II  of  the  Limitation  Act. 

We  have  throughout  assumed  in  the  foregoing  remarks 
that  the  plaintiff's  contention  is  right  that  there  was  a  pay- 
ment of  Rs.  900  at  the  date  of  the  receipt ;  but  the  parties 
are  at  issue  with  regard  to  this  and  other  matters.  We  find 
that  the  case  has  been  wrongly  decided  by  the  Divisional  Judge 
on  a  question  of  limitation,  and  we  remand  it  to  him  for 
disposal  on  the  merits,  in  accordance  with  Section  562  of  the 
Civil  Procedure  Code.  The  Court  fee  will  be  returned,  and 
other  costs  will  abide  the  result. 

Stogdox,  J. — I  concur.  The  question  whether  a  suit  of  19th  March  1892* 
the  nature  of  the  present  one  will  lie  has  often  been  considered 
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by  the  Courts  of  this  coantry,  and  the  answer  has  generally 
been  in  the  affiimative.  The  following  may  be  qnoted  among 
other  ralings  bearing  on  the  subject — 

(1.)   5  B.  L.  R.,  223,  F.  B. 

(2.)   3  Calc,  L.  R.,  414. 

(3.)   I.  L.  R.,  5  Mad.,  397,  F.  B. 

(4.)   I.  L.  R.,  8  Mad.,  277,  F.  B. 

(5.)    I.  L,  R.,  3  AH.,  538. 

(6.)  Punjab  B«cori,  No.  83  of  1884. 
There  is  some  diversity  of  opinion  an  to  the  grounds  on 
which  such  a  suit  is  maintainable.  In  case  No.  1,  the  learned 
Chief  Justice  expressed  an  opinion  that  the  defendant  must  be 
considered  as  being  a  trustee  for  the  plaintiff  of  the  money 
which  had  been  previously  paid,  and  which  she  had  not  appro- 
priated to  the  satisfactiim  of  the  decree,  and  had,  indeed,  by 
her  omission  to  certify  the  matter  to  the  Court,  prevented  it 
from  being  so  appropriated.  In  case  No.  3,  Turner,  Chief  Justice, 
held  that  the  suit  was  one  to  recover  damages  for  the  breach 
of  the  implied  promise  to  certify  the  payment  to  the  Coort, 
and  thereby  make  it  effectual  in  execution.  In  case  No.  2 
the  Judge  of  the  Small  Cause  Court,  who  made  the  reference, 
suggested  that  the  decree-holder  had  entered  into  a  tacit  con- 
tract to  abstain  from  suing  out  execution,  if  not  to  certify 
adjustment,  so  that  when  he  did  sue  out  execution  he  com- 
mitted a  breach  of  that  contract,— a  breach  causing  injury  to 
his  judgment-debtors,  and  suoh  an  injury  as  he  was  bound  in 
law  to  compensate.  The  view  of  the  Malras  High  Court  wai 
adopted  by  Mr.  Justice  Bxrkley  in  his  decision  in  case 


If  plaintiff*s  allegations  are  true,  there  was  an  implied  con- 
tract on  the  part  of  his  decree-holder  to  certify  to  the  Court  the 
payment  made  by  him.  This  contract  was  broken  when  the 
decree-holder  sued  out  execution  for  the  money  already  paid, 
and  refused  to  certify  payment  to  the  Court.  Plaintiff's  cause 
of  action  arose  on  that  date.  I  do  not  consider  that  it  arose 
on  the  failure  of  the  decree-holder  to  certify  the  payment,  as 
that  failure  might  have  been  due  to  negligence  and  not  to  any 
intention  to  repudiate  the  payment,  and  if  plaintiff  had 
brought  a  suit  he  might  have  been  met  with  an  answer  that 
it  was  premature,  or  that  the  defendant  had  never  refused  to 
certify  the  payment*  Some  overt  act  of  denial  of  payment  or 
refusal  to  certify  was  necessary  in  order  to  confer  a  cause  of 
action  upon  the.  plaintiff.    Article  115  of  the  Limitation  Act 
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applies,  in  my  opinion,  to  the  case.  Article  97  may  also  be 
applicable  as  far  as  the  snm  of  Rs.  900  is  concerned,  bnt  it 
could  hardly  apply  to  the  sum  of  Rs.  200  claimed  as 
damages. 


Appeal  allowed :  came  remanded. 


No.  80. 

KHAIE-UD-DIN,— (Plaintiff),— APPELLANT, 


Versus 


MUSSAMMAT  BUDHI  AND  OTHERS,-(Dbfendints), 


RESPONDENTS, 
Case  No.  14  of  1892. 
(Benton  &  Rivaz,  JJ.) 


Indian  Limitation  Act,  1877,  Section  for  euitady  of  wify^ 

Third  persona  harbouring  vsife-^Coniinuing  wrong, 

A  third  person  who  harbours  a  runaway  wife  is  guilty  of  a  continuing 
wrong,  and  under  the  operation  of  Section  23,  Indian  Limitation  Act, 
1877,  a  fresh  period  of  limitation  begins  to  run  at  every  moment  of  tim  e 
dnring  which  the  wrong  continues,  the  section  being  more  comprehen* 
sire  io  this  respect  than  the  corresponding  provision  of  the  Act  of  1871. 

The  limitation  applicable  to  a  suit  by  a  husband  for  the  custody 
of  his  wife  is  to  be  found  in  Articles  34,  35,  Schedule  11,  Limitation 
Act,  1877. 

Punjab  Record,  No.  60  of  1879,  F.  B.,  followed. 
Further   appeal  from  the  decree  of  Colonel  B,  /.  Lawrence^ 
Divisional  Judge,  Sialkot,  dated  2ith  October  1891. 
Ishwar  Das,  for  appellant. 
Bhagwan  Das,  for  respondents. 

This  was  a  suit  for  custody  of  a  wife,  the  defendants  being 
the  wife  and  other  persons  who  were,  it  was  alleged,  harbour- 
ing her  and  preventing  her  from  retarning. 

The  lower  Courts  dismissed  the  suit  as  barred  by  limita- 
tion. 

The  judgment  of  the  Chief  Court,  holding  the  sait  to  be 
within  time,  was  delivered  by 

Rivaz,  J,— This  suit,  which  is  by  the  plaintiff  for  the  custody  21st  April  1892. 
of  his  wife,  Mussammat  Budhi,  who  is  alleged  to  be  prevented 
from  returning  to  him  by  the  other  defendants,  has  been  dismis- 
sed by  the  lower  Courts  as  time-barred,  the  Full  Bench  decisicm 
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of  this  Court  No.  60,  Punjab  R^ord  of  1879,  having  been 
ignored.  On  the  authority  of  that  rulinpf  (which  was  passed 
under  Act  IX  of  1871)  the  present  suit  is  clearly  within  time  as 
regards  Mussammat  Budhi,  and  it  is  not  barred  under  the  pre- 
sent law  even  as  against  the  other  defendants,  as  Section  23  of 
the  Limitation  Act  of  1877  provides  for  a  fresh  period  of  limit- 
ation beginning  to  run  in  the  case  of  every  continuing  wrong  at 
every  moment  of  the  time  durln:^  which  the  wrong  continues, 
the  section  being  more  comprehensive  in  this  respect  than  the 
coiT/jsponding  section  of  Act  IX  of  1871,  The  case  in  I.  L.  R., 
13  All.,  126  (at  page  151),  is  also  an  authority  for  holding  that 
a  third  person  who  harbours  a  runaway  wife  is  guilty  of  a 
continuing  wrong. 

The  appeal  is  accepted,  and  the  case  returned  to  the  Divi- 
sional Judge  to  be  disposed  of  on  the  merits. 

The  stamp  on  this  appeal  will  be  refunded  and  other  costs 
to  be  costs  in  the  cause. 

Appeal  allowed .  cause  remanded. 


Appellati  Sidb.  i 
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SAHIB  DIN  AND  ALLA  DITTA, -(Plaintifks).  ^ 
APPELLANTS, 

Versus 

FATTEH  DIN  &  KHAIR  MUHAMMAD,-  (DEFENDANii^),- 
RESPONDENTS. 

Case  No.  381  of  1891. 

(  RivAZ  &  Stogdon,  JJ.) 

Custom— Adopticn-^Ohair  qaum— Kalxcal  Jats  {Muhammadans),tohiil 
Kharian,  Qujrat  District, 

found  in  a  suit,  the  parties  to  which  were  Kalwal  Jats  (Muhani' 
madans)  of  the  Kharian  tahsil  of  the  Gujrat  District,  that  no  custom 
was  proved  recognising  the  adoption  of  a  person  of  a  ghair  ^auw. 
such  as  a  wife's  brother's  son. 

Further  appeal  from  the  decree  of  F.  P.  Beachcraft  Ef quire, 
Divisional  Judye^  Jhelum,  dated  bth  March  1891. 

Oertel,  for  appellants. 
Browne,  for  respondents. 

The  main  question  for  consideration  in  this  appeal  was 
whether  by  the  custom  of  Kalwal  Jats  (Muhammadans)  of  the 
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Go j rat  District,  the  adoption  of  a  person  of  a  ghair  qaum,  suet 
as  a  wife's  brother's  son,  was  valid. 

The  judgment  of  the  Chief  Coui-t  was  delivered  by 

RiVAZ,  J. — The  question  is  as  to  (he  validity  of  the  adop-  6th  May  1892, 
tion  of  a  wife's  brother's  son  by  a  childless  proprietor  among 
Kalwal  Jats  (Mnhammadans)  of  the  Kharian  tahsilof  the  Gujrat 
District.  Both  Courts  agree  in  finding  the  facts  to  be  that  the 
first  defendant  took  the  second  defendant  into  his  house  in  in-  , 
fancy,  brought  him  up,  and  man-ied  him,  and  recently  (on  the 
29th  March  J890)  executed  and  registered  a  deed  of  gift  in  his 
favour,  in  which  the  donor  recited  that  he  had  always  treated 
the  donee  as  a  son.  But  the  Courts  have  differed  as  to  the 
validity  of  the  gift.  Viewed  as  a  gift  only  and  apart  from  any 
question  of  adoption,  it  seems  clear  that  the  alienation  cannot 
be  upheld.  The  real  question  is  whether  the  proved  treatment 
of  the  second  defendant  as  a  son,  coupled  with  the  declaration 
contained  in  the  deed,  is  sufficient  to  constitute  the  donee  a 
validly  appointed  heir.  This  depends  upon  whether  the 
custom  of  the  tribe  to  which  the  pai*ties  belong  recognises  the 
adoption  of  a  ghair  qaum,  such  as  a  wife's  brother's  son,  and 
the  onus  of  proving  such  custom  lay,  we  consider,  upon  the 
defendants.  Section  17  of  the  Biicaj-i-am  recognises  no  power 
of  adoption  at  all  amongMuhammadan  Jats  of  this  district,  and 
the  power  of  gift  is  also  strictly  limited  (vide  Section  21). 
Civil  Judgment  No.  15,  Punjab  Beeord,  1880,  is  against  the 
validity  of  an  adoption  such  as  that  now  set  up,  and  we  are 
not  satisfied  that  No.  104,  Ptivjab  Record,  1891,  which  is  relied 
upon  by  the  defendants,  should  be  held  applicable  to  the  present 
case.  We  think  that  the  defendants  have  failed  to  discharge 
the  onus  of  proving  that  the  deed  impugned  is  valid  by  custom, 
and  we,  therefore,  accept  this  appeal  and  restore  the  first  Court's 
decree  with  all  subsequent  costs. 

Appeal  allowed. 

No.  82. 

BURA  AND  OTHERS,— (Defendants),-. APPELLANTS, 

Versus 

MAN  SINGH,— (Plaintiff),— RESPONDENT.        .  ^ 
Case  No.  1262  of  1890. 

(StOGDON  &  BCLLOCK,  JJ.) 

Cugtom—Oift  to  grandsons  to  exclusion  ofson-Sidhu  Jats,  tahail  iJoga^ 
Feroiepore  District. 

Found  in  a  suit,  the  parties  to  which  wera  Sidhu  Jats  of  the  Moga 
tfthbil  of  the  FemeporQ  District,  that  no  custom  waa  vBtablwhea 
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empowering  an  owner  of  ancesfcral  property  to  make  a  gift  of  half  of  his  land 
and  a  house  to  his  grandsons — the  children  of  his  only  son,  who  had 
two  wires,  by  each  of  whom  he  had  male  issue,  the  donees  being  the 
children  of  one  of  the  wires— to  the  exclusion  of  their  father,  the  donor's 
son. 

Further  appeal  from  the  decree   of  Colonel  JT.  /.  Latcreueej 
Divisional  Judge,  Ferozepore,  dated  Ibth  July  1890. 
Oertel,  for  appellants. 
^  Shircore,  for  respondent. 

The  question  for  determination  in  this  appeal  was  whether 
any  custom  was  proved  authorising  an  owner  of  ancestral  pro- 
perty to  make  a  gift  of  half  of  his  land  and  a  house  to  his  grand- 
sons— the  sons  of  his  only  son,  who  had  two  wives,  by  each  of 
whom  he  had  male  issue— to  the  exclusion  of  their  father  the 
donor's  son.  The  donees  were  the  donor's  grandsons  by  one 
of  his  son's  wives. 

The  parties  were  Sidhu  Jats  of  tahsil  Moga,  Ferozepore 
District. 

The  judgment  of  the  Chief  Court,  finding  the  custom  not 
established,  was  delivered  by 

9th  May  1892.  Bullock,  J. — The  parties  to  this  suit  are  Sidhu  Jats  of  the 
Moga  tahsil  in  the  Ferozepore  District.  The  plaintiff  is  the 
only  son  of  Charat  Singh  and  has  two  wives,  by  each  of  whom 
he  has  male  issue.  Charat  Singh  has  recently  conveyed  half 
of  his  lands  and  a  house  by  gift  to  the  sons  of  one  of  the 
plaintiff's  wives,  thus  excluding  their  father  from  the  succession 
to  that  extent,  and  this  latter  sues  to  establish  the  invalidity  of 
the  gift. 

We  find  that  the  property  is  ancestral,  and  it  has  not  been 
shown  what  rule  regulates  succession  in  this  family  among  the 
sons  of  different  mothers.  Man  Singh  may  have  further  issue, 
and  under  certain  circumstances  the  distribution  made  by 
Charat  Singh  might  prove  to  be  inequitable  so  far  as  the  sons 
are  concerned,  the  ostensible  reason  for  the  gift,  dz.,  that  it  was 
to  prevent  the  possibility  of  unfair  favouritism  on  the  part  of 
the  plaintiff,  loses  all  force  under  the  circumstances. 

The  gift  is  an  unusual  one,  and  we  think  the  principle  laid 
down  in  Fuf^'ab  Beeordy  No.  164  of  1884,  applies  with  much 
force  to  the  present  case.  The  defendant  must  show  by  clear 
evidence  that  Charat  Singh  was  competent  to  make  the  gift 
without  the  consent  of  Man  Singh.  No  instance  has  been 
•hewn  hb  in  which  an  alienation  of  this  kind  has  been  allowed 
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a  similar  transfer  was  successfnlly  resisted  among  peraons  in 
another  part  of  this  district. 

The  defendants  fail  to  show  any  ground  on  which  this  gift 
can  be  supported,  and  we  therefore  dismiss  their  appeal  with 
costs. 


Cuitcm—Jais  of  Jaj  g6f,  Hoshiarpur  tah$U — Qijt  to  or  adoplton  of 
$t€p'$9n  of  another  g6t. 

Found,  in  a  suit  the  parties  to  which  were  Jats  of  the  Jaj  g6t  in  the 
Hoshiarpur  tahsil  (the  alleged  donee  or  adopted  son  being  however  of  a 
different  g6t),  that  no  custom  was  proved  authorising  a  gift  of  ancestral 
land  to  a  step-son  in  the  presence  of  near  collaterals,  or  the  adoption  of  soch  I 
son  by  his  step-father,  the  harden  of  proof  in  either  case  being  upon  those  I 
seekiDg  to  maintain  the  gift  or  adoption. 

Further  appeal  from  the  decree  of  B.  W.  Trafford  Esquire^  Divisional 
Judge,  Hoshiarpur,  dated  12th  August  1889. 

P.  C.  Chatterjec,  for  appellants. 

Lakhslimi  Narain,  for  respondents. 

The  parties  to  this  suit  were  Jats  of  the  Jaj  got  in  the 
Hoshiai*pur  tahsil,  the  alleged  adopted  son  or  donee  being, 
however,  of  a  different  got. 

The  question  for  deiermination  was  as  to  the  validity  by 
custom  of  a  gift  to  a  step-son  in  the  presence  of  near  collaterals, 
or  the  adoption  of  such  son  by  his  step-father. 

The  judgment  of  the  Chief  Court,  finding  the  alleged 
custom  not  established,  was  delivered  by 

Benton,  J. — The  suit  is  brought  by  a  brother,  nephews  and  28th  April  1892. 
gitind-nephews  to  have  it  declared  that  a  gift  made  by  the 
defendant,  Mutsada  Singh,  in  favour  of  his  step-son,  Gurdit 
Singh,  shall  not  affect  the  plaintiffs'  reversionary  rights.  The 
deed  of  gift  contained  an  express  statement  that  Gurdit 


Appeal  dismissed. 


No.  83. 

MUTSADA  SINGH  AND  ANOTHER,— (Defendants),— 
APPELLANTS, 
Versus 


Apfsllati  Sidi. 


DEVI  DITTA  AND  OTHERS, -(Plaintiffs), — 
RESPONDENTS. 
Case  No.  1295  of  1889. 
(Benton  &  Rivaz,  JJ.) 
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Singh,  now  thirty-five  years  of  age,  had  been  brought  up 
^  om  childhood  by  the  donor,  supported,  married  and  ti^eated 
as  a  son,  and  that  he  was  appointed  by  it  sole  heir,  represen- 
tative and  adopted  son.  The  donor  is  a  man  of  aboat  the  as^e 
of  sixty.  The  parties,  save  Gurdit  Singh,  belong  to  the  Jaj  got 
of  Jats  of  the  Hoshiarpur  tahsil.  Gardit  Singh  belongs  to  a 
different  got. 

The  defendants  have  two  defences  available :  one  that 
Mutsada  Singh  was  in  any  case  competent  to  make  the  gift,  and 
the  other  that  Gurdit  Singh  was  validly  adopted,' in  which 
latter  case  the  plaintiffs  would  have  no  locn$  standi.  These 
matters  have  been  the  subject  of  an  exhaustive  inqniiy,  in 
accordance  with  an  order  passed  in  chambers  in  this  Court 
remanding  the  case  for  this  purpose.  The  inquiry  was 
made  by  a  Commissioner  for  local  inquiry.  "We  have  the 
opinion  of  the  Commissioner,  a  Revenue  Extra  Assistant 
Commissioner,  given  in  great  detail,  in  support  of  the  validity 
both  of  the  gift  and  the  adoption.  We  have  on  the  other  side 
the  opinion  both  of  the  District  Judge  and  the  Divisional 
Judge,  after  detailed  examination  of  the  inquiry,  adverse  to 
the  defendants  on  both  points. 

The  plaintiffs'  suit  had  been  decreed  by  the  concurrett 
judgments  of  both  Courts.  We  have  heard  the  learned  pleader 
who  appeared  for  the  appellants  in  this  Court  ;  on  his  case  as 
it  is  left  by  the  further  inquiry,  we  did  not  find  it  necessary 
to  call  on  the  respondents  to  reply. 

The  adoption  was  open  to  various  objections  set  forth  in 
the  order  of  this  Court  ordering  the  further  inquiry,  as,  for 
example,  that  the  adoption  rested  on  the  deed  alone  unsupported 
by  any  ceremony ;  that  the  adoptive  father  was  in  old  age ;  that 
the  alleged  adopted  son  was  of  middle  age  ;  and  that  he  was  a 
stranger  or  of  a  different  got.  Some  of  these  objections  may 
not  be  very  serious,  and  we  do  not  propose  to  discuss  them, 
with  the  exception  of  the  last  which  appears  to  be  unsur- 
mountable. 

The  Wajih-nl-arz  has  nothing  special  with  regard  to 
adoption,  but  it  is  of  a  very  restrictive  and  exclusive  character 
as  regards  alienation. 

The  Riwaj-i-ain  treats  the  subject  of  adoption  with  great 
fullness  and  lays  down  that  the  only  persons  of  a  diffeicnt  got 
who  may  be  adopted  are  sister's  sons  and  daughter's  sons* 
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The  learned  pleader  for  the  appellants  contended  that 
the  defendant,  Gurdit  Singh,  being  a  step-son  was  in  itself  no 
disqualification,  but  rather  something  in  his  favour,  and  we  may 
allow  this  assertion  to  pass  without  contradiction.  The 
further  contention,  however,  that  it  was  for  the  defendants  to 
prove  the  invalidity  of  the  adoption  of  a  step-son  of  a  different 
g6t  is  one  which  we  are  unable  to  accept,  although  authority 
might  be  quoted  in  support  of  it  in  cases  decided  a  good  many 
years  ago.  The  subject  is  specially  discussed  in  Pun/ah  Record^ 
No,  156  of  1890,  in  which  crse  the  person  claiming  to  be  adopt- 
ed was  a  wife's  brother's  son,  and  we  approve  of  the  conclusion 
therein  arrived  at,  that  the  burden  of  proving  the  validity  of 
such  an  adoption  is  on  those  who  assert  it,  and  we  follow  th  e 
ruling  and  the  authorities  cited. 

The  defendants*  case  on  this  head  we  find  is  supported  by 
one  instance,  which  is  open  to  no  objection ;  by  another,  which 
ii^fiy  yet  be  disputed  and  disallowed ;  and  by  two,  in  which  it  is 
doubtful  whether  the  adopted  son  was  of  tha  same  or  of  a 
different  g6t.  These  instances  are  altogether  insufficient  to 
establish  a  custom  permitting  the  adoption  of  a  person  of  a 
different  got,  if  we  had  no  reliable  record  of  custom,  as  we 
have  in  the  present  case,  and  they*  are  all  the  more  inadequate 
when  they  are  opposed  to  it. 

As  regards  the  gift,  the  Wajih-ui-arz^  as  we  have  said,  is 
of  a  veiy  exclusive  and  restrictive  character,  and  in  the  present 
case  no  special  circumstances  are  adduced  which  should'indnce 
UR  to  regard  the  alienation  as  valid  as  being  justified  by 
necessity  of  any  sort. 

The  resnlt  is  that  the  appeal  must  fail,  and  is  accord- 
ingly dismissed  wiUi  costs. 


No.  84. 

JOWAHIR  SINGH  AND  PURAN  SINGH,— (PuiNTfFPs),— 
APPELLANTS. 


SARDAR  MAN  SINGH  &  ANOTHER,— (Defendants),— 


Bmcul  cause  —Suit  for  share  of  offerings  received  for  a  fpecirted  period, 
A  snit  for  a  certain  sbaro  of  offerings  received  at  a  shrine  for  a 
certain  period,  the  plaintiffs  claiming  as  rightfal  saccessors  to  the  former 


Appeal  dismissed. 
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Case  No.  1465  of  1890. 
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ioonnibent,  the  defendants  being,  one,  the  Manager  of  the  Golden  Temple* 
who  held  the  money  in  dispute  in  safe  oostodj  only,  and  the  other 
defendant  a  rival  claimant,  who  set  np  a  title  as  donee,  is  a  small 
oanse/* 

Further  appeal  from  the  decree  of  O.  P.  Bird  Esquire^ 
Divisional  Judge,  Amritsar,  dated  bth  November^  1890. 

Krishna  Singh,  for  appellants. 

Lai  Chand,  for  respondents. 

This  appeal  raised  the  preliminary  question  as  to  whether 
the  suit  was  a  "  small  cause  "  and  liable  to  be  dealt  with  as 
such. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Chief  Court  which  was  delivered  by 

27th  April  1892.  Bbnton,  J.— This  appeal  was  instituted  on  a  certificate 
granted  by  the  Divisional  Judge.  It  is  a  suit  for  a  certain  share 
of  offerings  received  at  the  Baba  Attal  shrine  in  Amritsar  for 
a  certain  period,  the  plaintiffs  claiming  as  rightful  successors 
to  Dharm  Singh,  the  former  incumbent.  The  shrine  in  question 
is  separate  from,  but  adjacent  to,  the  Golden  Temple,  and  it  has 
some  connection  with  it.  The  defendants  are  Sardar  Man  Singh 
Manager  of  the  Golden  Temple,  who  has  got  the  share  of  the 
offerings  in  dispute  committed  to  his  safe  keeping,  and  a  rival 
claimant,  who  claims  as  donee  from  Dharm  Singh. 

Before  proceeding  to  hear  the  case,  we  called  on  the 
parties*  to  satisfy  us  that  the  suit  is  not  a  small  cause.  The 
case  reported  as  Punjab  Record  No.  188  of  1888,  was  a  very 
similar  case.  It  was  considered  to  be  a  suit  on  the  ordinary 
count  for  *'  money  had  and  received."  That  case  was  decided 
under  Act  XI  of  1865,  and  the  Court  expressly  refrained  from 
expressing  any  opinion  as  to  the  effect  of  Article  13,  Schedule 
II  of  the  later  Act  of  1887.  The  case  reported  as  Punjab 
Record,  No.  81  of  1889,  is  a  somewhat  similar  case,  being  a  suit 
by  a  co-sharer  in  birt  does  to  recover  his  proper  share  from 
his  co-sharers.  It  was  held  in  that  case  that  the  Article  above 
referred  to  was  limited  to  a  suit  against  the  person  by  whom 
the  dues  were  payable,  or  his  legal  representative,  and  this 
ruling  was  followed  in  a  case  very  similar  to  the  present, 
reported  in  the  note  to  the  report  just  referred  to.  That  was 
a  suit  between  the  Pujaris  of  a  shrine,  or  persons  who  claimed 
to  be  suchf  in  respect  of  the  offerings  collected  at  a  certain  fair. 
The  Article  would  appear  to  be  distinctly  less  applicable  to  the 
present  case,  as  the  principal  defendant  is  admittedly  a  mere 


Digitized  by 


JVLT  1802.  J 


CIVIL  JUDGMBNTS-Ko.  85. 


293 


stakeholder  who  has  got  the  subject  matter  in  dispute  in  his 
keeping. 

Neither  side  seriously  disputed  that  the  suit  was  a  small 
cause.  We  proposed  to  set  aside  the  decree  of  the  Divisional 
Judge,  as  the  appeal  in  a  small  cause  lies  to  the  District  Judge, 
and  to  request  him  to  return  the  appeal  for  presentation  to  the 
District  Judge^but  as  the  case  occurred  within* the  jurisdiction 
of  a  Small  Cause  Court,  the  only  coarse  open  to  us  is  to  set 
aside  the  proceedings  in  the  Courts  below  and  to  direct  the  plaint 
to  be  returned  for  presentation  in  the  Small  Cause  Court.  We 
order  accordingly,  and  we  allow  the  respondent  his  costs  in  this 
Court,  and  order  the  parties  to  pay  their  own  costs  in  the  other 
Courts  as  the  objection  was  not  taken  in  those  Courts. 

Appeal  cdloto  ed. 


Full  Bench. 
No.  85. 

SAIN  DITTA.— (Plaintiff,)— APPELLANT, 
Versus 

GHULAMAN,— (Defendant),— RESPONDENT. 
Case  No.  1517  of  1890. 
(Frizrlle,  Stoodon  and  Blllock,  JJ.) 

Abandonment  of  land—Eotinguithment  of  proprietary  rights. 
Held,  hj  the  Full  Bench,  that  an  owner  of  land  who  has  abandoned 
it  within  twelve  years  previoasly  to  the  institnfcion  by  him  of  a  suit 
for  possession  thereof,  does  not  by  sach  mere  act  of  abandonment 
lose  his  proprietary  rights.  His  title  will  prevail,  provided  that  it 
has  not  been  exfcignished  by  the  operation  of  the  law  of  limitation. 

Further  appeal  from  the  decree  of  F,   C,  Channing  Esquire^ 
Dioisional  Judge,  Hoshiarpur,  dated  24^^  October  1890. 
Ishwar  Das,  for  appellant. 
Bates,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  to  consider  the 
question  whether  an  owner  of  land  who  leaves  his  village  with 
the  intention  of  abandoning  his  land,  loses  his  proprietary 
rights  therein,  such  abandonment  taking  place  within  twelve 
years  immediately  preceding  the  institution  of  the  suit  and 
not  having  been  made  in  favour  of  any  particular  person. 


•Appbllatb  Si»k. 
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The  order  of  reference  was  as  follows  — 

9th  May  1892.  Stogdon,  J.  (Bullock,  J.,  concnrring). — ^We  have  littlo 
donbt  that  Man  Das,  the  proprietor  of  the  land  in  dis- 
pute, relinqaished  possession  of  ,  it  and  left  the  village 
with  the  intantion  oE  aba.ndoniag  it ;  bab  W9  concar  with  the 
Divisional  Jadge  in  holding  that  the  relinqaishment  of 
possession  took  place  less  than  twelve  years  previously  to  the 
institution  of  the  suit.  The  Settlement  Record,  which  was- 
prepared  not  earlier  than  1879,  shows  that  Man  Das  was  in 
possession  of  the  land  at  that  time,  and  the  jamahandi  of 
Sambat  1944  shows  that  he  absconded  about  Sambat  1938,  or 
ten  or  eleven  years  ago.  Moreover,  two  cases  in  which  plaintiff, 
in  his  capacity  of  lambardar,  applied  for  the  issue  of  warrants 
against  Man  Das  and  other  defaulters  show  that  Man  Das  was 
present  in  the  village  in  1878  and  in  1879.  Whether,  therefore, 
the  period  limited  to  Man  Das  or  his  representative  for  in- 
stituting a  suit  for  possession  of  the  land  is  prescribed  by 
Article  142  or  144  of  the  Limitation  A6fc,  it  had  not  determined 
at  the  time  of  the  institution  of  this  suit,  and  his  right  to 
the  property  had  not  been  extinguished  under  the  provisions  of 
Section  28  of  the  Limitation  Act.  Lihi  Ishwar  Das,  however, 
argues  that  abandonment  can  take  plac^  altogether  irrespective 
of  time,  and  that  Man  Das  lost  his  title  to  the  land  by  abandon- 
ing it,  and  he  relies  upon  a  decision  of  this  Bench  in  Civil 
Appeal  No.  1069  of  1890  in  support  of  his  contention.  I  was 
a  party  to  the  decision  in  question,  but  on  reflection  I  am 
inclined  to  think  that  it  cannot  be  supported.  I  would, 
therefore,  propose  that  the  question  be  referred  to  a  Full  Bench, 
whether  Man  Das  by  abandoning  his  land  lost  his  proprietary 
right  in  it,  the  abandonment  having  taken  place  within  the 
twelve  years  immediately  preceding  the  institution  of  the  suit 
and  not  having  been  in  favour  of  any  specific  person. 

The  opinions  of  the  Full  Bench  were  delivered  as  follows — 

Slst  May  1892.  Stogdon,  J.—Befow  answering  the  question  referred  to 
the  Full  Bench,  I  think  it  is  necessary  to  arrive  at  some  notion 
of  what  is  meant  by  the  term  "  abandonment. "  It  is  defined 
in  Pollock  and  WrighVs  Essay  on  Possession  as  the  case  of  a  person 
quitting  possession  without  any  specific  intention  of  putting 
another  person  in  his  place  (page  44).  The  meaning  of  the 
word  as  applied  in  this  Province  to  absentee  cases  is  an  inten- 
tional  quitting  of  possession  by  the  proprietor,  coupled  with 
an  intention  not  to  resume  it.  In  my  opinion,  there  is  no 
practical  difference  between  the  two  definitions,  and  I  do  not 
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think  a  qaitting  of  possession  is  possible  nnless  there  is  an 
intention  on  the  part  of  the  person  in  possession  to  divest  him- 
self entirely  of  the  thing  possessed.    If  a  divestitive  intention 
does  not  exist,  there  is  no  absolute  quitting  or  relinquishment 
•of  possession.    The  nature  of  the  possession  may  be  changed. 
The  possessor  may  lose  physical  control  or  de  facto  possession, 
but  he  may  still  have  either  legal  or  constructive  possession. 
An  owner  of  land,  for  instance,  may  part  with  physical  control 
over  it  and  go  on  a  journey  of  several  years*  duration,  but  un- 
less he  has  manifested  an  intention  of  relinquishing  possession 
he  v^rill  still  be  the  possessor  in  the  eye  of  the  law.   Of  course 
his  possession  might  be'  terminated  by  any  one  taking  posses- 
sion of  his  land  during  his  absence,  but  we  are  only  concerned 
with  cases  of  termination  of  possession  by  the  act  or  conduct 
-of  the  possessor.   According  lo  Savigny,  to  enable  possession 
to  continue,  there  must  be  a  corporeal  relation  and  animus, 
and    if  either  one  or  the  other,  or  both  together,  cease, 
the  possession  is  lost.    Corporeal  relation  ceases  when  there 
is  an  utter  impossibility  of  dealing  with  the  subject.  Animus 
ceases  when  there  is  an  express  determination  not  to  be  the 
possessor  {Von  Savigny  on  Possession^  translated  by  Perry,  246.) 
Prom  the  possessor's  point  of  view,  corporeal  relation  exists  as 
long  as  the  animus  possidendi  exists,  and  there  can  be  no 
real  intention  to  discontinue  possession  as  long  as  an  intention 
exists  that  the  abandonment  of  physical  control  shall  be  only 
temporary  and  not  permanent.    1  therefore  consider  that  all 
such  terms  as  *'  abandonment,"  "  relinquishment  "  and  "  dis- 
continuance "  of  possession  involve  an  intention  not  to  resume 
possession,  and  that  an  owner  of  land  who  relinquishes  possession 
of  it  intends  to  divest  himself  of  his  proprietary  right  there- 
in, just  as  much  as  does  a  person  who  throws  away  some 
worthless  article  of  personal  property.    If  this  view  is  correct, 
a  person  who  abandons  his  land  with  the  intention  of  never 
reclaiming  it,  has  twelve  years  under  Article  142  of  the 
Limitation  Act  within  which  he  can  change  his  mind.  That 
Article  prescribes  a  limitation  of  twelve  years  for  a  suit  for 
possession  of  immoveable  property  when  the  plaintiff,  while 
in  possession,  has  discontinued  the  possession,  such  period  to 
run  from  the  date  of  discontinuance,  that  is  from  the  date  on 
which  the  plaintiff  severed  his  corporeal  relation  with  the 
property  by  the  exercise  of  his  will. 

If  this  view  is  not  correct,  I  can  still  find  no  authority  for 
holding  that  an  owner  of  land  in  the  Punjab  divests  himself 
of  his  ownership  by  a  mere  act  of  abandonment,  coupled  with 
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an  intention  to  renounce  his  ownership.  According  to  tht-  - 
Roman  Law,  an  owner  lost  his  rights  by  abandonment.  In 
the  Institutes  of  Justinian,  Lib,  II,  Tit.  1—47,  it  is  stated 
that  anything  is  considered  abandoned  which  its  owner  has 
thrown  away  with  a  wish  no  longer  to  have  it  as  part  of  his 
property,  as  it  therefore  immediately  ceases  to  belong  to  him  ; 
and  Sir  Henry  Maine  in  his  Treatise  on  Ancient  Lato  mentions 
lands  which  have  been  deserted  as  things  which  in  Roman 
law  have  not  an  owner  (Srd  edition,  246).  By  English  law, 
ownership  in  moveables  is  lost  by  abandonment,  but  I  cannoi 
find  that  the  same  rule  has  ever  been  held  to  apply  to- 
immoveable  property.  Probably  the  question  never  had  any 
practical  interest,  because  land  is  valuable  in  England,  and  a 
person  possessed  of  ordinary  intelligence  does  not  usually 
abandon  valuable  property.  A  consideration,  however,  of  the 
laws  of  other  countries  on  the  subject  is  not  necessary. 

There  is  no  doubt  that  by  the  custom  of  the  Punjab  a 
proprietor  does  not  lose  his  proprietary  rights  by  mere  abandon- 
ment of  his  land. 

A  case  of  abandonment  is  not  one  of  the  nature 
described  in  Section  5  of  the  Punjab  Laws  Act,  but  Section  6 
enacts  that  in  cases  not  otherwise  specially  provided  for,  the 
Jndges  shall  decide  according  to  justice,  equity  and  good  con- 
science, and  Section  7  validates  all  local  customs  which  are  not 
contrary  to  justice,  equity  or  good  conscience,  or  which  have 
not  been  declared  by  any  competent  authority  to  be  void. 
The  older  settlement  records  of  the  Province  teem  with 
acknowledgments  made  either  by  the  proprietary  bodies  of 
"tallages,  or  by  individual  members  of  them,  of  the  rights  of 
absentees  to  resume  possession  of  their  lands  on  payment  of 
losses. 

In  Battigan  and  Boulnois  Customary  Law,  second  edition' 
222,  it  is  stated  that  the  willingness  of  village  co-sharers  to 
recognize  the  right  of  an^ absent  proprietor  is  characteristic  of 
the  village  system,  and  extracts  from  standard  works  and 
from  reports  of  experienced  officials  are  quoted  in  support  o  f 
this  statement.  Probably  there  was  no  limit  to  the  time 
within  which  an  absentee  proprietor  could  resume  his  land. 
According  to  Elphinstone  {History  of  India,  Chapter  II),  he 
-was  entitled  to  claim  it  for  three  generations,  or  one  hundred 
years,  if  from  any  change  of  circumstances  he  should  feel  so 
disposed.  The  ownership  of  land  was  more  burdensome 
than  profitable,  and  the  return  of  an  absentee  was  probably 
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hailed  with  delight  as  tending  to  relieve  the  other  co-sharers 
of  some  portion  of  their  burden.    Now,  with  a  settled  revenne 
and  a  strong  administration,  the  valae  of  land  has  mach 
increased  and  a  feeling  adverse  to  the  claims  of  absentees  of 
long  standing  is  growing  np.    This  is  probably  sufficiently 
provided  for  by  the  law  of  limitation,  which  cannot  bo  overrid- 
den by  custom  ;  and  while  in  former  times  an  absentee  could 
resume  his  laud  at  any  time,  he  will  now  only  be  allowed  to 
do  BO,  provided  that  his  claim  is  not  barred  by  limitation  and 
that  his  proprietary  right  has  not  been  extinguished  by  the 
effect  of  that  law.    If,  however,  his  claim  is  not  barred  by 
limitation,  there  is  nothing  in  law  or  custom  to  prevent  him 
from  recovering  his  land.    On  the  contrary,  custom  is  strongly 
in  his  favour,  and  such  custom  appears  to  be  an  equitable  one. 
Of  course  he  might  lose  his  lights  by  any  act  tantamount  to  an 
alienation  of  them  or  which  would  operate  as  an  estoppel. 

For  the  above  reasons,  I  would  reply  that  Man  Das  by 
abandoning  his  land  did  not  lose  his  proprietary  right  in  it, — 
the  abandonment  having  taken  place  within  the  twelve  years 
inunediately  preceding  the  institution  of  the  suit  and  not 
having  been  in  favour  of  any  specific  person.  The  last  para- 
graph of  the  question  appears  to  be  superfluous,  because  the 
term  "  abandonment  **  implies  that  the  quitting  of  possession 
has  not  been  in  favour  of  any  specific  person. 

Frizelle,  J. — I  think  a  man  may  discontinue  his  posses-  1^^  J^fiQ  1892. 
sion  of  land  even  -when  he  does  not  intend  to  entirely  abandon 
the  land.  He  may  leave  it  and  go  away  without  putting  any 
one  in  possession  on  his  behalf,  but  intending  at  some  future 
time  to  return  and  resume  it,  and  in  that  case  I  think  he  may 
bo  said  to  have  "  discontinued  possession."  To  this  extent,  I  do 
not  quite  agree  with  the  view  expressed  by  Mr.  Justioe 
Stogdon.  But  I  agree  with  him  in  holding  that  when  a  pro- 
prietor entirely  abandons  his  land,  that  is,  relinquishes  pos- 
session without  any  intention  of  ever  resuming  it,  he  is  not 
barred  by  the  mero  fact  of  having  abandoned  the  land  from 
claiming  within  twelve  years  to  recover  it  from  whoever  may 
have  taken  possession  of  it.  He  may  bo  barred  for  other 
reasons,  but  not  by  abandonment  alone. 

I  therefore  concur  in  the  proposed  answer  to  the  reference* 
namely,  that  Man  Das  by  merely  abandoning  his  land  has  not 
lost  his  proprietary  right  in  it. 

Bullock,  J.— Man  Das  was  an  owner  of  land,  and  being  2nd  June  1892, 
unable  to  pay  the  revenue  due  on  it,  he  left  his  village  less  than 
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twelve  years  before  this  su^-^^^^^^j^jjip    According  to  th.^.^ 
went  away  without  any  intenc^|^^       abandonment.  h:^'^^r 
his  land,  and  it  is  also  found  thaSSy  y^-^^  1—47,  it  is  stated, j.. 
to  his  intention,  but  had  merely  go^^^vhich  its  owner  has 
any  arrangements  with  regard  to  the  laiJ»^ ^^^ri  of  his 
Man  Das'   depa^  ^ure,   Sain  Ditta  took  P^i^iong  to  him  ; 
question  now  before  us  is  whether  Man  Das'  disi^  mentiona 
possession  ipso  facto  extinguished  his  rights  in  Roman 
that  a  stranger  taking  possession  acquired  a  good  ti^  i^^^^ 
him  at  once.  ^nnoi 

In  the  case  which  gave  occasion  to  this  reference,  it 
to  have  been  held  that  at  the  moment  when  a  man  turns' 
back  on  his  land  without  a  present  and  definitely  formed  inten 
of  returning,  he  abandons  it  and  loses  his  title :  this  decis 
leaves  him  no  locus  posniientioB  but  extinguishes  his  rights 
once.  It  is  no  doubt  true  that  an  owner  may  so  conduct  him 
self  that  by  an  act  of  his  own  will  he  may  relinquish  hi 
intention  of  continuing  his  ownership ;  but  this  relinquishment 
is  a  question  of  fact,  and,  if  time  be  no  element  in  the  question, 
it  is  difficult  to  see  how  the  inference  can  arise.  It  mi^st 
arise  from  his  conduct ;  but  unless  his  conductsbe  such  as  to 
constitute  a  bar  to  the  assertion  of  his  rights  in  Wie  nature  of 
an  estoppel,  the  mere  discontinuance  of  possession  cannot 
operate  to  the  detriment  of  the  title  until  a  consequence 
attaches  to  it  by  law,  owing  to  the  lapse  of  a  certoin  time. 
In  the  absence  then  of  anything  that  estops  the  owior,  his 
title  does  not  determine  within  the  period  of  limitation  pre- 
scribed by  law  for  its  extinguishment.  Our  answer  Vx)  the 
question  referred  should,  therefore,  be  that,  under  the  cifcpum- 
stances  stated,  Man  Das  did  not  lose  his  proprietary  right 
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The  final  judgment  of  the  Court  was  delivered  by*  to 

18th  July  1899.  Rivaz,  J.  (Bullock,  J.,  concurring). — The  opinion  of  the 
Full  Bench  is  in  accordance  with  the  views  expressed  by  the 
Divisional  Judge. 

The  appeal  must  therefore  be  dismissed  with  costs. 

Appeal  dimissed. 
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LAL,— (Dependant),— RESPONDENT. 
Case  No.  438  of  1892. 

(FrIZBLLK  a  RlVAZ,  JJ.) 


iror 


^^Suilfor  account — Value  of  relief  sought— Jurisdiction-^Course  of  appeal 
uthority  cf  appellate  Court  disclaiming  jurisdiction  to  order  payment 
^additional  Court  Fee, 

The  plaintiff  sued  the  defendant  for  an  account  valuing  the  relief 
:ht  atBs.  KO,  and  expressing  hia  willingness  to  pay  the  Court  fee 
upon  any  sum  decreed  in   excess  of  this  amount,  in  accordance 
IS  decisL       provisions  of  Section  11,  Conrt  Fees  Act,  1870. 
;  rights  k 

After  the  defendant  had  produced  the  books  containing  the  parties* 
duct  Iiini  Jits  and  a  commission  had  examined  the  same,  the  plaintiff  filed  a 
iqnish  hL  )n  stating  that  he  appeared  to  be  prima  facie  entitled  to  recover  a  sum 
qoishment     12,000-0-0,  and  praying  that  the  matter  might  be  fully  investigated. 

^endment  of  the  plaint  wa?,  however,  either  asked  for  or  ordered, 
^  suit  eventually  resulted  in  a  decree  in  the  plaintiff's  favour  for 
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.e  plaintiff  then  appealed  for  a  further  sum  of  Ds.  1,716  and  the 

tnt,  against  the  decree  in  the  plaintiff's  favour,  for  Ks.  2,343. 
th  parties  presented  their  ui^)eals  to  the  Divisional  Judge,  who 
liat  the  appeals  lay  to  the  Chief  Court. 

Uldy  that  the  appeals  lay  to  the  Divisional  Judge :  nnder  Section  7, 
I  (iv)  of  the  Court  Fees  Act,  the  valuation  of  the  original  suit  for 
Bes  of  Court  fee  is  fixed  at  the  amount  at  which  the  relief  sought  is 
B  in  the  plaint.   This,  in  the  present  case,  was  Bs.  100  and  the 
mt  was  never  altered  by  any  amendment  of  the  plaint :  and  under 
j^ion  8,  Suits  Vah^,tion  Act,  1887,  the  value  of  a  suit  for  an  account  as 
B^it  iterminable  for     a  computation  of  Court  fees  and  the  value  for  pur- 
g^ises  of  jurisdicti<    shall  be  the  same. 

prie'  value  of  the  suit  for  purposes  of  jurisdiction  was  Es.  100  and  the 

appeal  Uy  to  the  Divisional  Court  under  Section  39,  Punjab  Courts  Act 
.  (as  amended) . 

Semhle. — If  an  appellate  Court  has  no  jurisdiction  to  hear  an  appeal, 
it  is  not  competent  to  it  to  pass  orders  for  the  payment  of  any  additional 
Court  fee  which  it  considers  should  have  been  levied  in  the  first  Court. 

[Cf.  Punjab  Recordy  No.  40  of  1892]. 

First  appeal  from  the  decree  of  Sardar  Sultan  Jan,  CLE,,  Subor- 
dinate Judge,  Kohat,  dated  22nd  December  1891, 

Piari  Lai,  for  appellant. 
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The  principal  question  for  determination  in  this  caBG 
was  whether  the  appeal  ]ay  to  the  Divisional  or  to  the  Chief 
Court. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Chief  Court  which  was  delivered  by 
li* /tine  1892,  r,vaz  J.-In    our  opinion   the  Divisional   Judge  was 

wrong  in  refusing  to  entertain  this  appeal  by  the  plaintiff  and 
the  cross  appeal  filed  by  the  defendant. 

Both  appeals  arise  out  of  a  suit  for  an  account,  in  which 
the  plaintiff  in  his  plaint  valued  the  relief  sought  at  Rs.  100, 
expressing  his  willingness  to  pay  the  fees  due  upon  any  sum 
decreed  in  excess  of  the  amount  above  stated  in  accordance 
with  the  provisions  of  »Section  11  of  the  Court  Fees  Act.  Ifc 
appears  that  after  the  defendant  had  produced  the  books  con- 
taining the  parties'  accounts  and  a  commission  had  examined 
the  same,  the  plaintiff  put  in  a  petition  stating  that  he  ap- 
peared to  he  prima  facie  entitled  to  recover  a  sum  over  Rs.  12,000, 
and  he  prayed  that  the  matter  might  be  fully  investigated. 
No  amendment,  however,  of  the  plaint  was  either  asked  for,  or 
ordered,  and  the  suit  eventually  resulted  in  a  decree  in  plaintiff's 
favour  for  Rs.  2,343.  Plaintiff  is  now  appealing  for  an  additional 
sum  of  Rs.  1,716  and  defendant  against  the  decree  in  plaintiffs 
favour  for  Rs.  2,343. 

• 

The  appeals  Avere  presented  in  the  Divisional  Court.  The 
Divisional  Judge  first  ordered  that  plaintiff  should  make  up 
the  Court  fees  filed  in  the  first  Court  to  the  amount  which 
would  be  necessary  for  a  claim  for  Rs.  12,000,  and  aft^r  this 
had  been  done  refused  to  hear  the  appeal  on  the  ground  that 
the  value  of  the  subject-matter  of  the  suit  was  in  excess  of 
Rs,  5,000,  and  that  the  appeals  therefore  lay  to  this  Court. 

We  cannot  refrain  from  remarking  that  we  consider  the 
order  requiring  plaintiff  to  file  Court  fees  for  the  first  Court 
assessed  upon  Rs,  12,000  was  not  wairanted  by  law.  More- 
over, even  if  th(?  order  was  a  proper  one,  we  fail  to  see  how 
the  Divisional  Judge  could  pass  such  an  order,  if  (as  he 
eventually  decided)  he  had  no  jurisdiction  to  hear  the  appeal.*!. 
We  do  not  think  that  Section  12  (ii)  of  the  Court  Fees  Act 
empowers  a  Court  of  appeal  to  which  an  appeal  has  been 
wrongly  presented  to  pass  orders  for  the  payment  of  the 
additional  fee  therein  allndcd  to.  But  be  this  as  it  may,  we  are 
clearly  of  opinion  that  the  Divisional  Judge  had  juri.sdiction 
to  hear  and  dispose  of  the  appeals.    Under  Section  7,  clause  iv 
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of  the  Court  Fees  Act,  the  valaatiou  of  the  original  suit 
for  purposes  of  Court  foes  is  tixed  at  the  amouut  at  wliich  the 
relief  sought  is  valued  in  the  plaint.  This  in  the  present  case 
was  Rs.  100,  and  the  amount  was  never  altered  by  any  amend- 
ment of  the  plaint.  Section  11  of  the  Act  contains  a  pro- 
vision which  secures  the  full  amount  due  upon  the  sum 
decreed  being  eventually  recoverable,  so  that  loss  will  not 
result  to  the  revenue.  Under  Section  S  of  the  Suits  Valuation 
Act,  the  value  of  a  suit  for  an  account  as  determinable  for  tho 
computation  of  Court  fees  and  tlie  value  for  purposes  of 
jurisdiction  shall  be  the  same.  Therefore,  the  value  of  the 
present  suit  for  purposes  of  jurisdiction  is  Us.  100,  and  the 
appeal  lies  to  the  Divisional  Court  under  Section  39,  clause  (c) 
of  the  Punjab  Courts  Act. 

Both  appeals  must  be  returned  for  representation  to  the 
Divisional  Judge,  who  is  hereby  directed  to  entertain  and 
dispose  of  the  same. 

Appeals  relur7u'd. 


No.  87. 

MUHAMMAD  UMAR,—(I^lain'tii.f),— PETITIONER,  ^ 

Versus  V  Uetisiox  Side. 

RAM  CHAND,— (Defendant),— RESPONDENT.  ) 

Case  No.  381  of  1892. 

(RiVAZ,  J.) 

Jiighttosue—Huoitualt'oorshipperitt  mosque — Ejectment  of  trespasser. 

Id  a  suit  by  ono  who  was  an  habitual  worshipper  at  a  certain  Mu. 
hammadan  mosque,  of  which  he  was  also  a  neighbour  and  a  supporter  or 
Well-wisher,  for  the  ejectment  of  the  defendant  from  certain  land  alleged 
to  be  attached  to  the  mosque  and  to  have  been  unlawfully  encroached  upon, 
the  Divisional  Judge  dismissed  the  plaintiff's  suit  holding  that  he  was 
not  competent  to  maintain  it. 

Held,  that  tho  suit  would  lie.  Every  Muhammadan  who  has  a  right 
to  use  a  mosque  is  competent  to  maintain  a  suit  against  any  one  v/ho 
interferes  with  the  exercise  of  his  such  right  to  u«o  :  and  by  the  same 
analogy  every  Muhammadan  has  a  right  to  nmintniu  a  suit  against  person! 
who  commit  an  injury  upon  property  which  has  been  devoted  to  tb^ 
Bupport  of  a  mosque. 
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Petition  under  Section  40,  subsection  (2),  Punjab  Courts  Act,  for 
revision  of  the  decree  of  T,  Troward  Esquire,  Divisional 
Judge,  Dehli,  dated  Sth  January  1892, 

Turner,  for  pefcitioner. 

Madan  Gopal,  for  respondent. 

The  only  question  for  consideration  in  this  case  was 
whether  the  plaintiff,  who  was  a  habitual  worshipper  at  a 
Muhammadan  mosque,  could  maintain  a  suit  for  ejectment  of 
defendant  from  certain  land  said  to  be  attached  to  the  mosque 
and  to  have  been  unlawfully  encroached  upon  by  defendant. 

The  facts  suflSciently  appear  from  the  judgment. 

20th  June  1892,  Rivaz,  J. — Revision  has  been  applied  for  in  this  case, 
upon  the  allegation  that  the  Divisional  Judge  of  Delhi  has 
failed  to  exercise  a  jurisdiction  vested  in  him  by  law,  inasmucli 
as  he  has  declined  on  appeal  to  adjudicate  upon  the  merits  of 
the  case  before  him,  but  has  dismissed  the  plaintiff's  suit  upon 
a  finding  that  he  is  not  competent  to  maintain  it.  I  think,  upon 
the  authority  of  Civil  Judgment  No.  75,  Punjab  Becord  of  1890, 
that  the  point  urged  is  an  admissible  gix)und  for  revision  under 
Section  622,  Civil  Procedure  Code,  and  no  objection  on  this 
score  was  taken  by  the  learned  counsel  for  the  respondent. 

The  short  question  in  the  case  is,  whether  plaintiff  as  an 
habitual  worshipper  at  a  certain  Muhammadan  mosque,  of 
which  he  is  moreover  a  neighbour  and  a  supporter  or 
well-wisher,  can  maintain  a  suit  for  the  ejectment  of  de- 
fendant from  certain  land  said  to  be  attached  to  the  mosque 
and  to  have  been  unlawfully  encroached  upon  by  defendant. 
The  latter  is  the  owner  of  certain  premises  near  the  mosque, 
and  the  property  in  dispute  lies  between  defendant's  house  and 
the  mosque. 

I  think  that  I  must  hold  upon  the  authorities  that  the 
suit  lies.  Civil  Judgment  No.  94  Punjab  Record  of  1885 
appears  to  me  to  be  in  point ;  and  it  was  there  ruled  that  a 
suit  to  set  aside  an  alienation  of  property  alleged  to  belong  to 
a  Muhammadan  shrine  was  maintainable  by  two  plaintiffs 
claiming  to  be  interested  in  the  maintenance  of  the  shrine,  but 
not  to  be  directly  interested  in  the  property.  The  interest 
alleged  was  held  sufficient  to  enable  the  plaintiffs  to  sue,  and 
it  was  further  held  that  Section  539,  Civil  Procedure  Code, 
had  no  application  to  the  suit.  Several  authorities  (notably 
the  Full  Bench  decision  in  I.  L.  R.,  7,  All.,  178)  were  cited  in 
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support  of  the  above  view,  and  two  decisions  of  the  Calcutta 
High  Court,  which  were  in  conflict,  were  not  approved.  Mr. 
Madan  Gopal  contended  that  the  authority  of  the  Allahabad 
decision  was  shaken  by  the  recent  ruling  of  the  same  Court 
reported  in  I.  L.  R.,  11  All.,  18.  But  it  appears  to  me  that  the 
later  case  is  clearly  distinguishable,  and  was  in  fact  distin- 
guished from  the  earlier  ruling.  The  position  of  a  worshipper 
at  a  Hindu  temple  is  not  necessarily  analogous  to  that  of  a 
worshipper  at  a  Muhammadan  mosque.  There  is  said  in  the 
cafie  last  cited  to  be  no  provision  of  Hindu  law  dealing  with 
the  question,  whereas  the  rule  of  Muhammadan  law  has  been 
stated  to  be  that  "every  Muhammadan  who  derives  any  benefit 
**  from  an  admitted  waqf  is  entitled  to  maintain  an  action 
**  against  the  matwalli,  to  establish  his  right  thereto,  or 
"  against  a  trespasser  to  recover  any  portion  of  the  waqf  pro- 
"  party  which  has  been  misappropriated,  without  joining  any 
"  other  person  who  may  participate  with  him  in  the  benefit." 
{Tagore  Law  Lecturss,  1884,  429).  It  was  further  contended 
for  the  respondent  that  the  general  effect  of  all  the  rulings 
was  to  show  that  the  test  of  the  plaintiff's  right  to  sue,  in  cases 
like  the  present,  was  whether  he  alleged  an  act  upon  defendant's 
part  which  definitely  interfered  with  his  right  of  worship  ;  and 
that  it  was  not  sufficient  to  allege  a  mere  interference  with 
property  belonging  to  the  religions  institution,  for  example, 
land  outside  the  mosque  itself,  which  might  reasonably  be  left 
to  be  protected  by  the  officials  in  charge  of  the  mosque  .  I  can- 
not find  any  sufficient  grounds,  after  a  perusal  of  the  cases  cited, 
for  maintaining  this  distinction.  In  the  most^  recent  case 
which  I  have  been  able  to  discover,  Muhammad  Umar,  v. 
MaulaBalchsh  (Week]  J  t^oiesy  All.  1892,  9)  the  Court  observed  :— 
"  It  has  been  held  by  the  Full  Bench  of  this  Court  that  in  the 
case  of  mosques  every  Muhammadan  who  has  a  right  to  use 
"  the  mosque  is  competent  to  maintain  a  suit  against  any  one 
"  who  interferes  with  the  exercise  of  his  such  right  to  use.  By 
the  same  analogy,  I  am  of  opinion  that  every  Muhammadan 
has  a  right  to  maintain  a  suit  against  persons  who  commit 
"  an  injtiry  upon  property  which  has  •  *  *  been  devoted 
*'  to  the  support  of  a  mosque."  In  the  above  view  I  concur. 
I  would  add  that  in  my  opinion  Section  30  of  the  Civil  Pro- 
cedure Code  has  no  necessary  application  to  the  present  ques- 
tion, as  the  allegation  is  that  an  individual  right  has  been 
violated ;  not  that  there  are  numerous  parties  joiotly  interested 
in  obtaining  relief. 
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One  fui'tlier  poiufc  deserves  notice.  The  Divisional  .lud  ge 
with  a  view  to  a  better  considjratiou  of  the  questiou 
of  tbe  plaintiff*s  locus  dandl  first  proceeded  to  decide  what 
relief  the  phiintiff  would  appear  to  be  ctititlcvl  to  if  ho  could 
establish  his  right  to  sue.  The  Divisional  Judg-e  is  inclined 
to  the  opinioa  that  defendant,  if  a  trespasser,  encroached  and 
built  upon  the  land  in  suit  under  a  bona  fide  belief  that  it 
formed  part  of  his  property :  that  therefore  his  buildings  could 
Dot  be  removed  without  payment  of  compensation,  and  he  pi-o- 
ceeds:  — "This  case  involves  the  same  principle  as  numerous 
"  reported  decisions  by  the  Chief  Court,  where  the  owners  of 
•'land  have  kept  silent  and  allowed  the  ere/jtion  of  buildings  on 
"  their  property  by  trespasser's,  in  which  it  has  been  ruled  that 
"the  pi'oper  course  is  to  allow  the  building  to  st^ind,  subject 
"to  a  payment  by  its  owner  to  the  proprietor  of  the  laud,  of 
"  compensation  for  the  site  or  of  a  fixed  ground-rent 
"  When  we  come  to  apply  this  relief,"  continues  the  Divisional 
Judge,  V  we  discover  the  flaw  in  the  plaintiff's  position.  "  I 
confess  that  I  do*not*feel  much  pressed  by  the  above  argument. 
The  rulings  of  this  Court  (of  which  the  most  recent  and 
important  are  Civil  judgments  Nos.  08,  Punjab  liecord  of  1889 
and  53,  Punjab  Record  of  1878)  show  that  no  such  general  and 
universal  rule  can  be  laid  down  as  that  enunciated  by  the  Divi- 
sional Judge.  The  decision  in  each  case  mnst  depend  upon  the 
particular  circumstances  of  that  case,  and  at  least  one  recognized 
mode  of  settling  the  dispute  is  to  compel  the  owner  of  the  soil 
to  take  over  the  defendant's  buildings  at  a  valuation,  a  method 
of  decision  which,  if  it  were  applied  to  the  present  case,  would 
perhaps  afford  a  not  inappropriate  test  of  th6  disinterested 
character  of  the  present  plaintiff's  motives  in  moving  in  the 
present  action. 

Holding  for  the  reasons  already  stated  that  the  plaintiff 
can  maintain  the  present  suit,  I  accept  this  application  and 
setting  a«ide  the  Divisional  Judge's  order  direct  him  to  rcj^tore 
the  defendant's  appeal  to  his  file,  and  dispose  of  it  upon  the 
merits. 

The  stamp  filed  with  the  application  to  this  Court  will  be 
refunded  and  other  costs  will  be  costs  111  the  cause. 


Rule  absolute  :  cause  remanded. 
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No.  88. 

AHMAD  KHAN  AND   OTHEIIS,-^  (Plaintiffs),- APPEL- 
LANTS, 

^AppEjiLATE  Side. 

y trsus 

BAHADUR  AND  OTfiERS,-(DEFENnAXTs),  - RESPON- 

DENTS. 

Case  No.  1310  of  1891. 

(Rl?AZ,  J.) 

Jurisdiction  of  CivU  Court- Spction  158  (2)  (jeiii)  Land  Revenue  Att, 
1887 — AVerjation  of  error  in  partition  proceedings. 

The  plaintiffs  aiied  for  a  declaration  that  they  were  ownors  of  certain 
land  contained  in  three  specified  Jchasra  numbers  of  which  they  alleged 
tl;at  they  were  in  possession  under  a  partition  made  by  the  Revenue 
anthorities  in  1884. 

Tl»e  final  record  of  the  partition  showed  that  the  land  fell  to  the  defen- 
dant's  share,  but  this  it  was  alleged  was  owing  to  an  error  in  the  pre- 
paration of  the  final  papers. 

Held,  that  the  suit  distinctly  raised  a  qnestion  connected  with,  op 
arising  out  of,  proceedings  for  partition  within  the  meaning  of  Section  158 
sub  section  (2)  (xvii),  Punjab  Land  Revenue  Act,  1887,*  andjthat  the 
question  was  not  one  "  as  to  title  in  any  of  the  property  of  which  parti* 
tion  IK  sought  "  within  the  fame  claoee,  and  that  the  jurisdiction  of  the 
Civil  Courts  was  ousted. 

Further  appeal  from  ihe  decree  of  J.  A.  Anderson  Esquire, 
Divisional  Judge,  Rawalpindi,  dated  6th  August  1891. 
Isliwar  Da.s.  for  appellants. 
Sarbadhicary,  for  respondents. 

The  qnestion  for  determination  in  this  appeal  was  whether 
the  jurisdiction  of  the  Civil  Conrt.s  was  barred  bj  reason  of 
the  provisions  of  Section  158,  sub-section  (2)  (xvii),  Punjab 
Land  Revenue  Act,  1887.^ 

The  facts  are  given  in  the  judgment. 

RiVAZ,  J.—Li  mj  opinion  the  Civil  Courts  had  no  jurisdic.  13/7*  June  1892. 
tion  to  hear  this  case. 

The  claim  is  for  a  declaration  that  plaintiffs  are  owners 
of  certain  land,  contained  in  three  specified  khasra  Nos.  (1122, 
1123,  1124,)  of  which  they  allege  that  they  are  in  possession 
under  a  partition  made  by  the  Rcvenne  authorities  in  1Q84. 
The  final  record  of  the  partition  shows  the  land  as^  having 

•  Any  claim  for  partition  of  an  estate,  holding  or  tenancy.  oT any^ii^n 
connected  with,  or  arisins  ont  of,  proceedinKS  for  partition, 'not  being  a  question  as  to 
title  in  any  of  the  property  of  which  partition  is  songht. 
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fallen  to  defendants'  share,  but  the  allegation  is  that  this  is 
owing  to  an  error  in  the  preparation  of  the  final  papers.  It  ap- 
pears to  me  that  the  plaintiff's  snit  distinctly  raises  a  question 
connected  with,  or  arising  out  of,  proceedings  for  partition 
within  the  meaning  of  clause  (xvii),  sub-section  (2),  Section 
158  of  the  Land  Revenue  Act  of  1887,  and  that  the  question  is 
not  one  "  as  to  title  in  any  of  the  property  of  which  partition 
is  sought  "  within  the  same  clause.  The  suit  challenges  the 
correctness  of  a  record  of  a  partition  made  by  a  Revenue  Officer, 
and  asks  for  a  declaration  of  title  opposed  to  that  record.  I 
think  that  the  plaintiff's  remedy  (if  any)  is  in  the  Revenue 
Court,  but  it  appears  to  me  doubtful  whether  a  regular  suit 
will  lie  even  in  that  Court,  and  I  am  not  disposed  therefore 
either  to  take  action  under  Section  100  of  the  Tenancy  Act, 
or  to  direct  the  return  of  the  plaint. 

I  think  the  proper  order  to  pass  is  one  accepting  the 
plaintiffs'  appeal,  so  far  as  to  direct  that  the  plaintiffs'  suit 
stand  dismissed  on  the  sole  ground  that  the  Crvil  Courts  have 
no  jurisdiction  to  entertain  it,  and  I  order  accordingly. 

No  objection  was  taken  to  the  jurisdiction  of  the  Civil 
Court  in  either  of  the  Courts  below,  and  I  therefore  direct  that 
each  party  do  pay  his  own  costs  throughout. 

Appeal  allowed. 

No.  89. 

r    MUSSAMMAT  RAKHI,— (Plaintiff),— APPELLANT,— 
Appsllatb  Sids.  i  Versus 

(    MUSSAMMAT  FATIMA  AND  OTHERS,— (Defendants), 

—RESPONDENTS. 

Case  No.  541  of  1890. 

(StOGDOH  &  BULLOCIC,  JJ.) 

Ctutom — Alienation — Right  of  near  female  eollcUeral — Kantoali  Arains 
of  Lahore  Distruit— -Meaning  of  aulad. 

louni,  in  a  Bait  the  parties  to  which  w^re  Kanwali  Arains  of  the 
Lahore  District,  that  hj  castom  a  near  female  collateral  was  not  com- 
petent to  object  to  a  sale  of  land  and  houses  by  the  deceased  owner  *m 
widow. 

Observations  as  to  the  meaning  of  the  term  aulad. 
Further  appeal  from  the  decree  of  Colonel  B.  M,  M.  Wood,  Vivisumal 
Judge,  Lahore,  dated  14dh  February  1890. 
Madan  Gopal,  for  appellant. 
P.  C.  Chatterjee,  for  respondents. 
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This  appeal  raised  the  question  as  to  the  right  of  a  near 
female  collateral  to  object  to  an  alienation  by  the  deceased 
owner's  widow. 

The  parties  were  Kanwali  Arains  of  the  Lahore  Distiiot* 
The  facts  sufficiently  appear  from  the  judgment  of  the  Chief 
Court  which  was  delivered  bj 

Stogdon,  J. — ^The  parties  are  Kanwali  Arains  of  the  Lahore  22nd  Juns  1892. 
District.    The  following  table  shows  the  relationship  existing 
between  plaintiff  fend  defendant  1  : 


The  land  and  houses  in  dispute  belonged  to  Imam  Bakhsh. 
On  the  10th  March  1888,  his  widow,  Mussammat  Fatima,  sold 
them  to  Imam  Bakhsh.  Mussammat  Allah  Kakhi  sued  both 
Tender  and  vendee  for  a  declaration  that  the  sale  would  not 
affect  her  reversionary  rights. 

It  was  pleaded  among  other  things  that  defendant  1 
was  absolute  owner  of  the  property,  and  that  plaintiff  was  not 
entitled  to  succeed  to  it.  The  first  Court  passed  a  decree  in 
plaintiff's  favour,  which  was  reversed  by  the  Divisional  Judge 
on  the  ground  that  plaintiff  had  no  right  as  reversioner. 

The  argument  before  us  has  principally  had  reference  to 
the  extensive  recognition  of  the  rights  of  succession  of  females 
of  the  Arain  tribe,  as  evidenced  by  decisions  of  this  Court 
such  as  Punjab  Record,  No.  25  of  1882,  and  No.  146  of  1889, 
and  by  the  statements  of  witnesses,  and  further  to  the  con- 
struction to  be  put  upon  certain  answers  in  the  Biwaf't-am^ 
the  principal  of  which  is  Answer  No.  126,  according  to 
which  a  widow  has  the  power  to  make  a  gift  when  there  are 
no  legal  heirs  of  her  husband  in  existence,  and  the  term  **  legal 
heir  "  {waris  jaiz)  is  stated  to  include  the  descendants  {aulad) 
of  the  grandfather  of  the  widow's  husband.  It  is  contended 
for  appellant  that  she  comes  within  this  description.  She  is 
certainly  a  descendant  of  the  grandfather  of  Mussammat 
Fatima's  husband  Imam  Bakhsh,  but  it  is  ui'ged  for  respon- 
dent that  the  term  "  aulad  "  is  confined  to  agnates,  or,  in  other 
words,  to  males  descended  through  males.   The  word  "  aulad  " 


AZIM 


Sharf  Din 


Mafltaqim 

I 


Imam  Bakhsh, 
widow  Massammat 
Fatima,  defendant  1 ; 
widow  Mussammat  Allah  Jawai, 
deceased. 


Mnssammat  Allah 
Kakhi, 
plaintiff. 
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is  the  plural  of  the  word  "  wald,^*  which  is  always  construed 
as  denoting  a  son  and  lawald means  without  male  issue. 
The  word  aulad  "  has  a  wider  meaning  and  includes  certainly 
all  male  lineal  descendants.  Sometimes  it  is  used  with  the 
qualifying  adjective  narina''  or  "  maZe, hot  this  usage  is 
probably  confined  to  cases  in  which  it  is  desired  to  distinguish 
"  aulad  iiarina"  or  male^  descendants,  from  **  aulad  dukhtari,'* 
or  female  descendants.  Used  by  itself,  we  have  no  doubt 
that  the  woi'd  "  aulad  *'  denotes  males  related  through  males, 
or  as  they  are  usually  called  "  collaterals, "  and  we  do  not 
consider  that  plaintiff  is  entitled  to  be  included  among  the  legal 
heirs  referred  to  in  Answer  126.  The  District  Jadge  has 
stated  that  in  any  other  class,  save  those  like  Arains,  who 
recognize  the  right  of  the  daughter  to  succeed  in  the  absence 
of  sons,  he  would  have  considered  the  word  "  aulad  "  to  mean 
male  issue,  but  it  is  by  no  means  certain  that  a  daughter  does 
succeed  where  there  are  near  collaterals.  The  answer  to 
Question  145  of  the  Biwoj-i-am  is  in  her  favour,  but  according 
to  the  Wajih-ul-arz  of  first  Settlement^  a  daughter  can  only 
succeed  by  the  consent  of  the  collaterals  (shurka).  In  our 
opinion,  plaintiff  failed  to  establish  her  right  to  sue.  We 
therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  90. 

"^^OTHER^^^^  ^]  -(Plaintiffs),~APPELLANTS, 

Appillati  Side.  \  Versus 

MUSSAMMAT  CflANDI  |  —(Defendants),— RESPON- 
AND  5  OTHERS       /  DENTS. 

Case  No.  307  of  1891. 
(Stogdon  and  Bullock,  JJ.) 

Custom^ Alienation-^ Ancestral  land — Necessity  :  antecedent  debt— 
SonlesM  Brahmin,  Eoshiarpur  District^Burden  of  proof. 

In  a  Bnit  hy  the  collaterals  (brother's  sons)  of  a  deceased  sonlcss 
Brahmin  of  the  Hoshiarpur  District  to  contest  a  mortgnge  of  land  made  by 
him  npon  the  ground  of  absence  of  valid  necessity  for  the  alienation, 
h$ld: 

Per  Stoodon,  J. — It  is  incumbent  on  a  sonless  proprietor  to  pay  his 
debts,  and  if  he  raises  money  in  order  to  discharge  them,  he  raises  it  for  a 
necessary  purpose. 

What  is  valid  necessity  may  be  another  question  of  custom,  some  tribes 
constmiog  the  term  much  more  widely  than  others. 
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Per  Bullock,  J. — The  payment  of  a  debt  proved  to  be  ia  existence  and 
recoverable  by  lawia  a  aufficient  juatification  for  the  raising  of  money  to 
pay  it  through  an  alienation  of  ancestral  land  by  a  childless  proprietor,  but 
it  follows  as  a  soand  deduction  from  the  Full  fiench  Ruling,  Punjab  Record, 
No.  107  of  1887,  that  the  last  creditor  lending  upon  the  security  of  ancestral 
land  must  satisfy  himself  of  the  necessity  for  the  previous  debts  for  the 
payment  of  which  the  proprietor  borrows. 

Fun  jab  Record,  No.  107  of  1887,  referred  to. 

[Opinion  of  Flowdbn,  J.,  in  admitting  the  appeal,  as  to  the  necessity 
which  will  justify  a  valid  disposition  of  his  property  by  a  childless  proprie* 
tor.] 

Further  appeal  from  the  decree  of  F,  0.  Ohanning  Esquirei 
Divisional  Judge,  Hoshiarpur,  dated  29th  January  1891. 

Lai  Chand,  for  appellants. 
Turner,  for  respondents. 

This  was  a  suit  by  the  collaterals  to  contest  an  alienation 
(a  mortgage)  by  a  sonless  Brahmin  proprietor  of  the  Hoshiar- 
pnr  District  in  which  the  question  of  the  validity  of  antecedent 
debts  as  constituting  sufficient  necessity  for  the  alienation  was 
raised. 

The  facts  are  given  in  the  judgments. 

Stogdon,  J.— This  is  a  suit  in  which  is  contested  an  aliena-  ig^j  }[ay  ]892, 
tion  by  a  sonless  Brahmin  proprietor  of  the  Hoshiarpur  District 
named  Mangal,  to  whom  plaintiffs  are  related  as  follows : — 


RAM  SAHAI 


Jiwan 


Joga     Goru       Sobha,    Ganesha,     Saudagar,  Mangal. 

I  d.8.p,        d.s.p.  d.s.p.  d,9.p. 


Ghaniya, 
defendant  6. 


Achhru. 
plaintiiT, 


Puran, 
plaintiff. 


Kana, 


f  

Jowahir, 
plaintiff* 


Hazuri, 
plaintiff* 


Sardba, 
plaintiff* 


Gobinda, 
pl»intii!. 
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On  the  lOth  Jnne  1878,  Mangal  and  Sandagar  mort- 
gaged  40  glimaaos  5  kanals  8  marlas  of  land  to  Atra  and 
Snkh  Dial  for  Rs.  995,  viz.,  Rs.  49  cash  paid  before  the  Snb- 
Begistrar  and  Rs.  946  paid  to  Ichhia  Dhari,  a  prior  mortgagee- 
On  the  15th  June  1884,  Mangal  borrowed  a  further  sum  of 
Rs.  30  from  Phina,  Jagiri,  Mohan  and  Lachman,  sons  of  Atra, 
and  on  the  28th  May  1888,  he,  Saudagar  having  died,  mort- 
gaged 52  ghumaos  2  kanals  18  marlas  to  Chuhar,  Pohln, 
Badhawa,  Phnlli  and  Dhuni  for  Rs.  1,160,  composed  of  the 
following  items : — 

To  pay  to  the  former  mortgagees     e   ...  1,025 

Paid  at  home   ...       ,   115 

Registration  expenses   20 


Total  Rs.      ...  1,160 


Mangal  then  died.  Plaintiffs  then  sued  his  mortgagees  for 
possession  of  the  portion  of  the  mortgaged  land  falling  to  them 
as  heirs  of  Saudagar  and  Mangal,  viz.,  for  two-thirds.  They 
made  Ghaniya,  heir  to  the  remaining  third,  a  co-defendant. 
They  based  their  claim  on  the  allegation  that  Mangal  had 
no  power  to  alienate  the  land  without  valid  necessity,  the 
existence  of  which  was  denied  by  them.  As  an  alternative, 
they  prayed  to  be  allowed  to  redeem  the  whole  of  the  land  on 
payment  of  any  sum  that  might  be  found  to  be  due  to  the 
mortgagees.  They  further  alleged  that  Mangal  succeeded  to  a 
portion  only  of  Saudagar*s  land,  and  had  no  power  to  mort- 
gage portions  of  it  to  which  they  succeeded  on  Saudagar's 
death.  The  mortgagees  pleaded  among  other  things  that 
Mangal  had  full  power  of  alienation  and  that  the  mortgage 
was  for  necessity.  Ghaniya  supported  them  and  stated  that 
he  and  two  of  the  plaintiffs  had  consented  to  the  alienation. 

The  first  Court  found  that  Mangal  had  no  power  to  make 
the  mortgage  without  legal  necessity  and  that  such  necessity 
had  not  been  established.  It  therefore  decreed  the  claim,  but 
its  decree  was  set  aside  on  appeal  by  the  Divisional  Judge, 
who  held  that,  under  the  circumstances  of  the  case,  necessity 
had  bee  n  sufficiently  established.  He  therefore  dismissed  the 
suit  Plaintiffs  appealed  to  this  Court  and  their  appeal  was 
admitted  to  a  Bench  by  Sir  Meredyth  Plowden>  who  lecorded 
the  followiug  note 
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"  It  may  be  useful,  as  I  have  recently  heard  a  doubt 
"  suggested  as  to  a  childless  proprietor  being  unable  to  make 
**  any  valid  disposition  of  his  property — that  is,  binding  his 
"  collaterals — except  for  necessity,  to  point  out  that  even  if  it 
"  be  granted  that  this  proposition  is  true,  the  question  remains : 
"  What  is  necessity  in  the  case  of  a  childless  proprietor  ?  " 

"  It  has  been  repeatedly  pointed  out  that  a  childless  pro- 
"  prietor  and  a  widow  are  not  on  the  same  footing.  A  man 
"  without  sons  is  as  much  a  proprietor  as  a  man  with  sons.  A 
**  widow,  as  such,  is  not  a  proprietor.  She  has  a  life-interest 
"  with  a  power,  under  certain  circumstances,  of  disposition, 
"The  childless  proprietor  is  not,  like  a  widow,  under  any 
"  obligation  to  preserve  the  property  for  his  successors.  An 
**  unmarried  man  of  twenty  and  a  sonless  widower  of  eighty 
"  are  alike  childless  proprietors.  The  childless  proprietor  is, 
"  in  my  opinion,  on  the  same  footing  as  a  proprietor  with  sods 
*'  when  he  has  near  collaterals.  They  have  the  same  power, 
"  and  no  larger  power  than  sons,  to  question  an  alienation  made 
"  by  their  father.  Now,  in  this  Province,  the  father  has  a 
*'  power  of  disposition  over  ancestral  property  which  he  can 
**  exercise  without  the  consent  of  his  sons  and  without  their 
"joining  in  the  conveyance.  There  is  a  distinction  between 
*'  voluntary  dispositions  and  dispositions  for  cause.  A  father 
"  may  not  give  away  ancestral  property,  or  wantonly  sell  it ; 
"  but  if  he  is  in  debt  and  his  creditors  sue  him,  I  apprehend 
"  the  ancestral  land  can  be  sold  in  execution  of  a  decree, 
"whether  his  sons  intervene  or  not,  unless  the  debt  is  one 
"  not  recoverable  by  law.  If  that  is  so,  I  apprehend  he 
**  can  sell  or  mortgage  to  pay  his  antecedent  debt,  being  a 
"  just  debt,  even  if  it  be  not  a  family  debt." 

"  In  the  Pxinjab,  at  least  generally,  the  Mitakshara  doc- 
"  trine  of  a  son  being  bom  with  a  share  is  not  known,  nor 
"  has  a  son  a  right  to  compel  partition." 

"  To  my  mind,  the  position  of  sons  or  collateral  heirs  in 
**  relation  to  alienation  by  a  father  or  childless  relative  is  the 
**  same  as  that  of  sons  under  the  Hindu  law,  as  recently  expound- 
"  ed  by  the  Privy  Council.    The  whole  interest  in  the  land 

is  in  the  father  or  childless  proprietor,  thus  distinguishing 
'*  them  from  the  widow.    The  heirs  may  possibly  intervene  to 

prevent  a  wanton  alienation,  but  when  it  is  a  completed  f acti 
^*  ia  band  iid$  for  valuable  consideration,  and  not  for  an  immoral 
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**  purpose  or  to  pay  an  immoral  debt,  I  doubt  if  they  can  succeed, 
except  conditionally  on  payment.    I  do  not  lay  down  these 
"  propositions  dogmatically,  but  as  my  views  and  as  matter  for 
"  consideration." 

I  have  transcribed  the  above  note  in  foil  because  the 
question,  whether  the  payment  of  antecedent  debts  is  a  valid 
necessity,  has  lately  been  considered  by  the  Court  on  several 
occasions  and  has  not  been  finally  settled.  In  our  judgment 
in  Civil  Appeal  No.  696  of  1890,*  Mr.  Justice  Rivaz  and 
myself  ruled  that  the  vendee  was  sufficiently  protected  as 
regards  those  portions  of  the  consideration  money  advanced  for 
payment  of  antecedent  debts,  if  he  could  show  that  he  satisfied 
himself,  before  concluding  the  sale,  that  the  debts  were  really 
due  and  then  proceeded  to  see  that  they  were  duly  discharged, 
and  our  judgment  in  Civil  Appeal  No.  1174  of  1890t  proceeded 
upon  the  same  principle.    Other  judgments  could,  however,  be 

'  found  in  which  it  was  held  that  the  alienee  was  bound  to 
i  satisfy  himself  of  the  necessity  for  the  antecedent  debts.  I 
'  am  not  sure  that  I  am  prepared  to  concur  in  the  whole  of  the 

^  note  recorded  by  the  learned  Senior  Judge,  but  I  feel  no 
difficulty  in  holding  that  it  is  incumbent  on  a  sonless  proprie- 
tor to  pay  his  debts,  and  that,  if  he  raises  money  in  order  to 
pay  them,  he  rafses  it  for  a  very  necessary  purpose,  and  that  a 
money-lender  would  be  justified  in  lending  him  money  on  tho 
security  of  his  land  in  order  to  enable  him  to  pay  them.  The 
question  he  has  to  ask  himself  is,  whether  he  is  advancing 
money  for  a  necessary  purpose,  and  the  payment  of  debts 
appears  to  me  to  be  just  as  necessary  as  the  purchase  of  seed 
or  oxen,  or  the  celebration  of  the  marriage  of  a  child.  It  is 
possible  that  the  money-lender  would  not  be  justified  in  lending 
money  for  the  payment  of  debts  contracted  for  immoral 
purposes,  but  I  confess  that  I  do  not  see  any  reason  why  he 
should  not  be  justified  in  doing  so. 

Cases  governed  by  Hindu  law  are  on  a  perfectly  different 
footing.  As  pointed  out  by  the  learned  Senior  Judge,  a  son  is 
bom  with  a  share,  and  its  alienation  for  the  payment  of  tho 
father's  antecedent  debts  is  only  justifiable  on  account  of  the 
religious  duty  imposed  upon  him  of  paying  such  debts.  In  the 
Punjab,  or  at  least  in  tho  central  districts,  the  presumption  is 
that  an  alienation  of  ancestral  land  by  a  sonless  proprietor  is 


•  Punjab  llecord,  No.  12  of  1802. 

t  PublisUud  us  a  foot-note  to  this  case. 
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invalid  as  against  his  near  collaterals  unless  it  is  made  for 
valid  necessity. 

What  is  valid  necessity  may  be  another  question  of  cas- 
tom.  Some  tribes  may  construe  the  term  much  more  widely 
than  othei's,  but  I  cannot  conceive  a  more  valid  necessity 
than  the  payment jof  lawful  debts.  The  matter  may  be  dif- 
ferent when  the  creditor  and  the  alienee  are  one  and  the  same 
person.  If  a  money-lender  advances  money  without  any 
security  and  for  a  non-necessary  purpose,  a  subsequent  aliena- 
tion  of  land  to  him  by  his  debtor  either  in  payment  of,  or  as 
security  for,  payment  of  his  claim  would  probably  be  held  to  be  ■ 
invalid.  In  both  cases  the  point  to  be  considered  would  be  the 
necessity  for  the  loan. 

For  the  above  reasons,  I  am  of  opinion  that  sufficient  neces- 
sity existed  for  the  loan  of  a  sum  of  Rs.  1,025,  which  is  shown 
to  have  been  borrowed  for  the  necessary  purpose  of  paying 
off  a  former  mortgage,  and  I  concur  with  the  Divisional  Judge 
in  holding  that  necessity  for  the  other  two  items  of  Rs.  115 
and  Rs.  20  was  sufficiently  established, 

I  would  further  remark  that  the  circumstances  of  the 
present  case  are,  in  my  opinion,  of  such  a  nature  that  it  is  ques- 
tionable whether  the  burden  of  proving  the  absence  of  necessity 
for  the  loan  was  not  on  plaintiffs.  The  Wajib-ul-arz  of  1859 
shows  that  the  land  of  Ganesha,  Mangal  and  Saudagar  w^s 
at  that  time  mortgaged  to  Bishna  and  Ramji  for  Rs.  233- 1 1-0. 

The  mortgage  to  Ichbia  Dhari  is  said  to  have  been 
effected  about  1873  and  there  is  no  reason  for  thinking 
that  plaintiffs  were  not  well  aware  of  it,  as  well  as  of  the  mort- 
gage effected  on  the  10th  June  1878  in  order  to  pay  off  Ichhia 
Dhari.  In  a  somewhat  similar  case  (Civil  Appeal  No.  289  of 
1891*),  Mr.  Justice  Benton  remarked  that  though  the  plaintiffs 
were  within  their  rights  in  not  suing  before  limitation  compelled 
them,  they  must  pay  the  penalty  for  adopting  this  course  in  the 
necessity  for  the  Court's  making  all  proper  allowances  for  such 
evidence  as  had  been  produced  by  the  other  side. 

1  have  little  doubt  that  plaintiffs  acquiesced  in  the  mort- 
gages, and  that  it  never  occurred  to  them  that  they  were  entitled 
to  contest  their  validity  until  the  Full  Bench  Ruling  of  this  Court, 
Punjab  Record,  No.  107  of  1887,  was  published.  They  are  not 
entitled  to  a  decree  for  redemption,  because  the  mortgage  is 
for  a  term  of  five  years,  which  has  not  yet  expired. 

*   Pabh'shed  as  a  foot-note  to  this  case* 
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With  regard  the  second  ground  of  appeal,  I  think  that 
the  mortgagees  having  redeemed  the  mortgage  effected  by  Man- 
gal  and  Sandagar  on  the  10th  Jnne  1878  are  entitled  to  the 
benefit  of  it  as  against  plaintiffs  who  are  not  entitled  to 
obtain  their  share  of  Sandagar's  estate  unless  they  redeem  it. 

For  the  above  reasons,  I  would  dismiss  this  appeal  with 
costs. 

16th  May  1892.         Bullock,  J.— In  1873  Sandagar  and  Mangal  mortgaged 
their  shares  to  Ichhia  Dhari,  and  in  1878  again  mortgaged  to 
Atra  and  Sukh  Dial  for  Rs.  995,  of   which  sum  Rs.  946 
were  paid  to  Ichhia  Dhari  ii^  redemption  of  his  mortgage. 
Then,  on  the  15th  of  June  1884?,  Mangal  alone  created  a  further 
charge  of  Rs.  30  in  favour  of  the  mortgagees,  and  on  the 
28th  of  May  1887,  Sandagar  being  then  dead,  he  mortgaged  to 
the  defendants  for  Rs.  1,160  and  the  mortgagees  of  1878 
were  paid  off  out  of  this  sum.     The  sons  of  Jiwan  and  Joga 
now  sue  the  defendants  to  recover  their  proper  share  of  two- 
thirds  of  the  land,  and  they  base  their  claim  upon  two  grounds  : 
first,  that  the  mortgage  by  Mangal  of  the  land,  or  the  equity  of 
redemption  representing  the  share  of  Sandagar,  was  ultra  vires 
and  void ;  and,  secondly,  that  neither  the  mortgage  of  1887  by 
Mangal,  nor  any  of  the  previous  mortgages  by  him,  or  by  him 
and  Sandagar  jointly,  were  made  for  necessity.    Their  plaint 
contained  a  prayer  in  the  alternative  that,  in  the  event  of  the 
mortgages  being  upheld,  they  might  be  decreed  to  redeem  the 
whole  of  the  land  including  the  share  of  Ghaniya,  the  third 
sharer,  for  such  sum  as  might  be  lound  due.    This  alternative 
pi-ayer  may  be  shortly  disposed  of :  if  the  mortgage  be  good  the 
plaintiffs   cannot  at  present   redeem  as  the  deed  contains 
a   covenant  against  redemption  within   the  term  of  five 
years. 

The  contention  that  MangaVs  mortgage  of  Saudagar's 
share  was  ultra  vires  is  good;  but  the  defendants,  havinff 
bond  fide  redeemed  the  mortgage  effected  by  Sandagar  himself 
in  1878,  may  retain  possession  under  an  equitable  lien  and 
cannot  be  disturbed  by  the  plaintiffs  until  they  are  paid  by 
the  latter  what  they  have  paid  in  clearing  off  the  charge 
created  by  Sandagar  himself  in  1878,  which  the  plaintiffs,  as 
heirs  of  Sandagar,  would  have  been  4x)und  to  pay  before  they 
could  have  obtained  possession  from  Saudagar's  mortgagees. 

The  question  of  necessity  has  now  to  be  considered ;  and 
in  the  present  case  it  arises  in  this  form — whether  the  ante- 
cedent debt  was  a  sufficient  necessity  for  the  alienation  against 
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which  the  plaintiffs  sue.  It  seems  to  me  cleaar  that  the  pay- 
ment of  a  debt  proved  to  be  in  existence  and  recoverable  by 
law  is  a  snfficient  justification  for  the  raising  of  money  to  pay 
it  through  an  alienation  of  ancestral  land  by  a  childless  pro- 
prietor. The  creditor  might  sue  his  debtor  and  sell  the  whole 
title  in  the  land  under  his  decree,  and  I  see  no  reason  why  the 
proprietor  himself  may  not  sell  to  the  creditor  or  to  any  one 
che  for  the  purpose  of  obtaining  money  to  effect  the  result  which 
could  be  obtained  by  the  help  of  the  Court.  I  think  that  the 
proved  existence  of  a  bond  fide  debt  recoverable  by  law  was  a 
sufficient  necessity  for  the  execution  of  the  mortgage  in  this  case* 
But  it  is  urged  that  the  necessity  of  all  the  previous  mortgages 
must  bo  inquired  into  by  the  creditor  and  ho  must  satisfy  himself 
of  its  sufficiency  in  each  case  before  ho  can  be  protected.  It 
seems  to  me  that  this  follows  as  a  sound  deduction  from  the 
Pull  Bench  Ruling  in  Pu7ijah  Record,  No.  107  of  1887,  with 
regard  to  cases  arising  in  that  part  of  the  country  to  which 
the  judgment  refers.  I  recognise  an  essential  difference  be- 
tween a  proprietor's  estate  and  that  of  a  widow,  but  it  seems 
to  me  that  the  difference  becomes  a  mere  shadow  when  a  pro-  ii 
prietor  is  held  liable  to  restraint  by  a  distant  heir  in  the  mat-  1/ 
ter  of  alienation  upon  the  ground  of  necessity.  I  am  not  at 
present  prepared  to  agree  that,  on  prificiple,  collaterals  have 
the  same  power  to  question  an  alienation  as  that  possessed  by 
sons.  1  think  an  essential  difference  is  to  be  found  between 
the  position  of  a  son  and  that  of  one  collateral  heir,  and  that 
the  former  possesses  d  priori  a  larger  power  to  restrain  an  aliena- 
tion than  that  possessed  by  a  collateral.  But  when  an 
equal  right  is  reserved  to  a  distant  heir  under  a  custom,  the 
status  of  a  proprietor  is  practically  reduced  to  that  of  a  holder 
for  life  with  a  power  of  disposition  similar  to  that  of  a  widow. 

The  result  of  the  Fall  Bench  Ruling  seems  to  me  therefore  | 
to  be  that  the  last  creditor  lending  upon  the  security  of  an-  i 
cestral  land  must  satisfy  himself  of  the  necessity  for  the  pre-  [ 
vions  debts  for  the  payment  of  which  the  proprietor  borrows  :  ^ 
if  the  original  debt  was  one  for  which  the  property  could  not 
be  charged,  the  insufficiency  runs  down  the  whole  line  and  ) 
affects  every  contract  in  which  the  original  debt  is  incorporated, 
or  upon  the  consideration  of  which  the    later    debt    was  . 
contracted  for  which  the  subsequent  charge  was  created.  The 
parties  in  this  case  belong  to  the  district  to  which  the  parties 
in  the  Full  Bench  case  belonged,  and  I  hold  the  appellants' 
contention  to  be  a  sound  deduction ;  but  the  strict  application 
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of  the  rule  would  in  some  cases  be  difficalt,  and  such  cases 
mnst  be  dealt  with  according  to  their  special  nature  as  they 
arise.  Applying  the  rule  in  this  case,  I  find  that  the  land  has 
been  continuously  subject  to  mortgage  since  1859,  and  no  ob- 
jections were  ever  made  until  the  present  suit :  this  is  amply 
sufficient  to  put  upon  the  plaintiffs  the  onus  of  proving  an 
original  invalidating  cause,  which  in  the  present  instance  is 
the  want  of  necessity.  There  is  not  the  least  ground  for 
supposing  that  the  debt«,  or  any  of  them,  were  tainted  with 
immorality  or  anything  which  would  have  prevented  their 
recovery  in  a  Court  of  law ;  and  I  mast  hold  that  a  sufficient 
necessity  existed  for  contracting  each  of  them.  I  concur  in  dis- 
missing the  appeal  with  costs. 

Appeal  dismissed. 

Note. — The  following  are  the  unpublished  cases  referred  to  in  the 
above  judgment : — 

C  KAHAN  SINGK,—(DBrENDANT),— APPELLANT, 

Appbllatb  Sidk.  J  Venus 

(         GOUHAR  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Civil  appeal,  No.  1174  of  1890. 
(RiVAZ  &  Stogdon,  JJ.) 
Further  appeal  from  the  decree  of  C.  P.  Bird  EsquirCy  Additional  Divisional 
Judge,  Amritsary  dated  6th  August  1890. 
Oiattn.— Declaration  of  reversionary  right  as  to  a  sale  of  8  ghumaos 
2  kanals  and  8  marlas  of  land. 
J.  C.  Baso,  for  appellant. 
Browne,  for  respondents. 

Pehruary  1892  Judgment. — We  think  that  the  Divisional  Judge  has  varied  the  order 

of  the  first  Court  on  most  inadequate  grounds. 

The  first  Court  gave  good  reasons  for  holding  upon  the  evidence  that 
all  the  items  which  go  to  make  up  the  Rs.  400  (of  which  a  detail  is  given 
in  the  first  Court's  judgment)  were  expended  either  upon  paying  off  the 
debts  of  the  vendor  (evidenced  by  written  deeds),  or,  in  the  case.of  a  few 
petty  items,  for  necessary  purchases.  The  Divisional  Judge  has  apparently 
scrutinised  this  evidence  with  a  view  to  discover  whether  the  debts  them- 
selves were  incurred,  i.  the  bonds  and  the  mortgages  were  given,  for 
necessity,  applying  the  same  test  which  might  perhaps  properly  be  applied 
to  the  oase  of  an  alienation  by  a  widow  with  a  limited  interest  in  her 
deceased  husband's  property.  But  the  cases  are,  we  think,  not  analogons. 
After  th^  husband's  death,  the  widow  can  alienate  to  pay  his  just  debts,  for 
whatever  purpose  incurred,  and  surely  the  male  proprietor's  own  power  of 
alienation  during  his  lifetime  is  not  less  than  that  of  the  widow  after  bis 
death. 

We  accept  this  appeal,  and  restore  the  order  of  the  first  Court  diamit- 
sing  the  plaantiif'e  suit  with  oosts  throughout. 
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THAKAE  AND  OTHEES,— (Plaintiff8),-.APPBLLANTS, 

[  Appbllaib  SiDl. 

GOPALA  AND  BANNA,- (Defendants),— RESPONDENTS.  J 
Civil  appeal,  No.  289  of  1891. 
(Benton  <k  Stoodon,  JJ.) 
Further  appeal  from  the  decree  of  F,  C.  Channing  Esquire,  Divisional  JUidge, 
Hoshiarpur,  dated  Idth  February  1891. 
CZaim.— Declaration  to  the  effect  that  the  mortgage  deed,  dated  the 
2nd  Auguet  1884,  executed  by  defendant  No.  1  in  favour  of  defendant 
No.  2,  for  124  ghumaoa  1  kanal  and  8  marlas  of  land  for  Es.  2,040,  shall 
not  aflfect  the  rights  of  the  plaintiffs  as  reversionary  heirs  after  the  deiith 
of  defendant  No.  1. 

Turner,  for  appellants. 
Eattigan,  for  respondents. 

Benton.  J.-Phis  was  a  suit  brought  by  the  reversioners  of  one  Banna,  Idth  March  1892, 
eleven  in  number,  to  have  it  declared  that  a  mortgage  deed  executed  by 
him  on  the  2nd  August  1884,  in  favour  of  the  other  defendant  Qopala, 
shall  not  affect  their  rights  as  reversioners.    They  alleged  that  the  deed 
was  executed  fictitiously  without  any  necessity. 

The  consideration  stated  in  the  deed  is  as  follows 

On  mortgage  deed  without  possession,  dated  6th 

its.    a.  p. 


April  1882    1^222  0  0 

On  bond,  dated  11th  December  1883                  ...  400  0  0 

Interest  on  both  these  bonds     ...          ...  290  0  0 

Cash  before  the  Sub-Eegistrar  ...          ...          ...  123  0  0 


Total        Es.  2,040  0  0 

The  plaint  was  filed  on  the  I8th  July  1890,  when  the  period  of 
limitation  had  nearly  expired :  it  was  returned  for  amendment  and  was 
again  filed  on  the  1st  of  August. 

The  defendant  Gopala  ultimately  admitted  that  Banna,  his  mortg^tgor, 
was  on  the  same  footing  with  regard  to  the  power  of  alienation  as  Punjab 
agriculturists  generally,  viz.,  that  he  could  alienate  for  necessity  and  not 
otherwise.  He  aUeged  that  the  alienation  to  him  had  been  necessitated  by 
the  expenses  of  marrying  fire  daughters,  by  losses  caused  by  season,  and 
mourning  expenses.  He  maintained  that  the  part  of  the  consideration 
which  was  due  to  the  mortgage  deed  of  1882,  could  not  now  be  disputed 
in  ccnsequence  of  the  law  of  limitation,  and  that  the  plaintiffs*  conduct 
precluded  them  from  contesUng  the  transfer.  The  defendant  Banna  was 
evidently  coUuding  with  the  plaintiffs,  and  his  examination  showed  him 
in  a  very  unsatisfactory  light. 

The  issues  tried  were — 

1.  Whethpr  the  claim  was  barred  by  time  m  regards  the  moptgatfe 
deed  of  1882  ? 

2.  Whether  the  plaintiffs  by  their  aots  or  oniiasions  sanctioned  the 
mortgage  and  are  therefore  now  estopped  from  denying  it  ? 

8.   Whether  there  waa  legal  necessity  for  it  as  nlieged  P 
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The  first  Court  found  that  limitation  was  no  bar  to  the  present 
suit,  as  the  present  mortgage  was  an  entirely  new  contract.  With  regard 
to  the  second  issue,  it  foand  that  the  plaintiffs  had  done  nothing  to 
preclude  them  from  seeking  to  be  relieved  of  the  present  mortgage  deed. 

With  regard  to  the  question  of  necessity,  the  Court  after  discusaing 
the  evidence  in  detail  came  to  the  conclusion  that  no  facts  were  estab- 
lished from  wliioh  it  appeared  that  there  was  any  necessity  for  the 
trunsfer. 

The  first  Court  therefore  gave  the  decree  asked  for. 

The  Divisional  Judge  thought  that  the  result  was  manifestly  inequit- 
able, and  that  the  mortgagor  s  circumstances  with  his  five  daughters, 
who  had  all  been  married  away,  were  manifestly  such  as  might  lead  the 
lender  to  conclude  that  the  borrower  had  necessity  for  the  money  lent. 
He  thought  that  there  was  no  reason  for  believing  that  the  lender  had 
acted  recklessly  or  mala  fide. 

The  question  of  limitation,  of  the  conduct  of  the  parties,  and  of  the 
necessity  for  the  mortgage  accordin?  to  the  evideuco  have  been  discussed 
before  us  in  argument. 

With  regard  to  limitation  and  the  conduct  of  the  parties,  I  see  no 
reason  for  arriving  at  a  couolasiou  different  from  that  come  to  by  the 
first  Court. 

The  question  we  have  to  decide  is,  whether  this  deed  of  1884  ought 
to  be  declared  invalid.  Us  execution  is  tho  cause  of  action  from  which 
limitation  dates.  When  wc  come  to  discuss  it  in  detail  we  may  find  that 
it  is  valid  in  whole  or  in  part,  but  I  conceive  that  it  would  be  no  good 
reason  for  holding  that  there  was  an  undisputed  liability  in  regard  to  one 
item,  because  it  had  been  the  subject  of  a  previous  doe;l  which,  if  it  had 
not  been  merged  in  tho  present  deed,  could  not  be  contested  on  the 
ground  of  limitation.  What  is  now  disputed,  among  other  things,  is  the 
accepting  that  liability  in  the  deed  of  1881.,  and  saddling  tho  property 
with  it,  and  this  is  a  question  which  is  not  now  barred  by  limitation. 

The  plaintiffs*  conduct  has  been  exceedingly  unsatisfactory  in  waiting 
until  the  last  moment  before  bringing  thair  suit  when  the  evidence  for 
the  defence  could  hardly  be  sitisfactory.  They  are  at  the  same  time 
quite  within  their  rights  in  not  suing  before  limitation  compels  them. 
^  They  must,  however,  pi,y  the  paualty  for  ad)pciugthis  course  in  tho 
necessity  for  the  Courts  making  all  proper  allowances  for  such  evidence  as 
has  been  produced. 

The  real  issue  in  the  case  is,  as  1  conceive  it,  not  whether  for 
the  defence  it  has  been  eatiblishod  that  every  rupee  of  the  charges 
imposed  on  the  estate  has  been  satisfactorily  accounted  for,  but  whether 
the  transaction  impugned  has  boon  entered  into  between  the  defendants 
bond  fide  on  the  part  of  Q  opal  a,  because  ho  had  reason  to  believe  that  tho 
borrower  required  the  money,  or,  as  alleged,  fraudulently  and  fictitiously 
without  any  necessity,  and  with  the  iotention  of  injuring- the  plaintiffs. 

It  must  be  admitted  that  the  evidence  for  the  defence  is  not  quite 
satisfactory.   Tho  plaintiffs  are  in  great  measure  to  blame  for  this  by 
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reason  of  their  delay  in  saing,  and  by  the  way  in  which  they  conducted 
their  case.  The  defendant  Gopala  waB  ready  to  produce  bis  books  and 
wished  to  examine  a  witness  with  reference  to  his  books  in  support  of  the 
mortgage  deed,  but  the  plaintiffs'  pleader  interfered  and  got  the  Court 
to  refuse  the  evidence  on  the  ground  that  it  was  inadmissable  at  that 
stage,  without  any  good  reason  that  I  can  see.  The  evidence  for  the  defence 
though  not  quite  satisfactory  is  as  good  as  could  be  expected  under  these 
unfavourable  circumstances.  Banna's  collusive  behaviour,  in  my  opinion, 
goes  a  considerable  way  towards  supportins:  it.  I  see  nothing  improbable 
in  Banna,  a  Brahmin,  with  a  family  of  daughters  and  with  no  sons  to  assist 
him,  getting  gradually  in  debt  for  over  Bs.  2,000,  having  regard  to  the 
extent  of  his  ownership  which  extends  to  133  ghumaos  or  half  the  village, 
which  cannot  be  a  large  one.  I  find  that  the  transaction  was  entered  into 
bond  fide. 

I  would  thereforo  atfirm  the  decrea  of  the  Divisional  Judge  and  dis- 
miss the  appeal  with  costs. 
Stogdok,  J.  -I  concur. 


No.  91. 

AZIZ  DIN,— (Plaixtifp),-.APPELLANT, 
VersiM 

SHAM  DAS  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  302  of  1891. 

(Stoodon  and  Bullock,  JJ.) 

Punjab  Laws  Act,  1872 — Pre-emption  ^Compensation  for  improvements 
made  ly  original  part:ha8er — Form  of  decree. 

The  practice  of  the  Court  to  award  compensation  for  improvements 
to  a  vendee  who  has  made  them  in  good  faith,  or  who  may  appear  to  be 
equitably  entitled  to  it,  followed  and  affirmed. 

Punjab  Becordy   No3.  31  of   1875,  H  of  1875  and   38  of  1889, 
referred  to. 

Per  Bollock,  J.— The  decree  in  such  cases  should  provide  separately  for 
the  payment  of  the  pre-emption  money  and  the  payment  of  compensation, 
and  that  payment  of  the  former  within  the  time  fixed  in  the  decree  should 
save  the  decree  from  forfeiture,  though  the  compensation  be  not  paid 
(cf.  Section  214,  Civil  Procedure  Code). 

Further  appeal  from  the  decree  of  Oolonel  0-  H.  T.  Marshall^ 
Divisional  Judge,  Lahore,  dated  Uh  February  1891. 
K.  P.  Roy,  for  appellant. 
J.  C.  Basil,  for  i*espondents. 

This  wa6  a  suit  for  pre-emption.    The  main  question 
raised  by  tlie  appeal  was  as  to  the  original  vendee's  right  to 
ompensation  for  improvements  made  to  the  property  in  suit. 
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The  question  of  the  form  of  the  decree  to  be  made  in  Bnch 
oases  was  also  considered. 

The  following  judgments  were  delivered  : — 

24dh  May  1892.  Stogdon,  J.— On  the  11th  August  1887,  Pir  Bakhsh  sold 
to  Sham  Das  a  house  in  Lahore  for  Rs.  300.  On  the  10th 
August  1888,  Aziz  Din  saed  for  preremption,  alleging  that  the 
purchase  money  had  not  been  fixed  in  good  faith-  The  vendee 
admitted  plaintiff's  right  of  pre-emption,  and  pleaded  that  he 
had  paid  Els.  300  for  the  house  and  had  subsequently  spent 
a  large  sum  of  money  on  making  additions  to  it.  The  first 
Court  found  that  the  price  had  been  fixed  in  good  faith  and 
gave  plaintiff  a  decree  for  pre-emption  on  payment  of  Rs. 
1,000,  which  sum  included  sums  spent  on  additions  to  the  house 
up  to  the  time  when  the  vendee  received  notice  of  the  suit. 
Both  parties  appealed  to  the  Divisional  Jadge  who  enhanced  the 
amount  payable  by  plaintiff  to  Rs.  1,848-11-0.  Plaintiff  then 
appealed  to  this  Court  urging,  among  other  things,  that  the 
price  entered  in  the  sale-deed  was  not  fixed  in  good  faith  :  that 
he  ought  not  to  have  been  compelled  to  take  over  the  house 
built  by  the  vendee  :  that  the  sum  decreed  for  compensation 
was  excessive :  and  that  the  Court's  order  as  to  costs  was  wrong. 
The  vendee  filed  a  cross-objection  to  the  effect  that  a  larger 
sum  ought  to  have  been  allowed  to  him  as  compensation  for 
improvlBments. 

With  regard  tb  the  purchase  money,  I  do  not  think  it  has 
been  sufficiently  shown  that  the  sum  of  Rs.  300  was  not  fixed 
in  good  faith.    The  details  according  to  the  deed  are — 


Cash  to  vendor   152 

Paid  to  Bibi  Rani,  mortgagee   98 

Paid  to  Karm  Ilahi    60 

Total     Rs.  300 

According  to  an  endorsement  on  the  deed,  Rs.  200  were  paid 
at  registration  and  Rs.  100  previously  to  it.  The  vendee  explain- 
ed that  he  paid  Bibi  R4ni  Rs.  98  and  Rs- 100  cash  before  the 
Sub-Regibtrar  and  Rs.  53  to  the  vendor  in  advance  and  Rs.  50 
to  Karm  Ilahi.  The  vendor  admitted  receipt  of  Rs.  50  or  Rs.  60 
in  advance*  The  evidence  is  perhaps  not  quite  as  clear  as  it 
might  be ;  but  the  property  seems  to  have  been  worth  Rs.  300, 
and  both  Courts  have  concurred  in  holding  that  that  sum  was  paid 
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and  safficient  cause  has  not  been  shown  why  their  findings 


should  be  set  aside. 

With  regard  to  the  question  of  compensation,  it  appears 
from  plaintiff's  statement  that  he  was  at  J allundur  when  the 
sale  was  effected.    Twenty  or  twenty-five  days  after  registra- 
tion he  sent  the  vendee,  Sham  Das,  a  written  notice  of  his 
claim  to  pre-emption.    On  his  return  to  Lahore,  he  also  gave 
him  verbal  notice  of  it  on  the  2nd  September  1887.    Sham  Das 
sent  him  a  postcard  asking  him  to  let  him  know,  by  return  of 
post,  whether  he  wished  to  purchase,  so  that  he  might  stop 
building.    He  claimed  payment  of   Rs.  300,  plus  cost  of 
stamped  paper,  registration  and  improvements.    Plaintiff  re- 
plied by  card  on  the  3rd  September  1887,  and  on  the  6th  Sep- 
tember 1887  he  sent  Sham  Das  a  long  written  notice  informing 
him  that  he  would  not  pay  more  than  the  market  value  of  the 
property  and  warning  him  to  stop  building.    He  took  no 
steps,  however,  to  enforce  his  claim  to  pre-emption  till  the  day 
before  the  expiration  of  the  period  of  limitation,  when  he 
instituted  the  present  suit.    His  house  adjoins  the  property  in 
dispute,  and  he  was  perfectly  well  aware  that  building  was 
going  on,  but  he  took  no  further  steps  either  to  stop  it  or  to 
assert  bis  rights,  and  there  is  evidence  that  the  vendee's 
workmen  used  to  pass  over  his  roof  to  their  work  without 
any  remonstrance  being  made  by  him.    These  are  the  facts, 
and  on  them  the  learned  Counsel  for  appellant  urges  that 
Sham  Das  built  at  his  owa  risk  and  that  he  is  not  entitled 
to  any  compensation,  but  can  only  cliim  to  be  allowed  to 
remove  his  materials.    It  has  undoubtedly  been  the  practice 
of  this  Court  to  award  compeasation  for  improvements  to  a 
vendee  who  has  made  them  in  good  faith,  or  who  might  appear 
to  bo  equitably  entitled  to  it,  and  cases  published  as  Punjab 
Becordj  No.  34  of  1875,  No.  74  of  1875  and  No.  38  of  1889,  may 
be  quoted  as  instances  in  which  such  compensation  has  been 
awarded.    Other  cases  could  doubtless  be  found  among  the 
published  or  unpublished  decisions  of  the  Court,  and  I  think  it 
is  now  too  late  to  ur^^o  that  compensation  for  improvements 
cannot  be  legally  awarded.   1  am  disposed  to  think  that  Sham 
Das  did  not  act  in  good  faith  in  the  first  instance.   Although  he 
knew  perfectly  well  that  plaiatiff  had  a  right  of  pre-emption,  he 
began  to  build  with  the  most  suspicious  alacrity,  and  it  is  very 
probable  that  his  object  was  to  defeat  plaintiff's  right  or  to 
render  it  difficult  for  him  to  exercise  it.    If  plaintiff  had 
followed  up  his  notice  by  immediate  action,  I  should  hxrt 
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been  disposed  to  hold  that  Sham  Das  was  not  entitled  to 
compensation,  and  it  vvronld  have  beea  no  great  hardship 
to  compel  him  to  remove  tlie  small  additions  msuie  by  him  ; 
but  plaintiff's  laches  were  so  great— he  was  so  remiss  abont 
suing,  and  so  neglectful  about  his  own  interests — that  he  is 
not  entitled  to  any  consideration.  He  stood  by  while  the 
house  was  being  built :  he  made  no  effort  to  stop  the  building. 
His  conduct  was  of  such  a  nature  as  to  justify  Sham  Das  in 
believing  that  he  acquiesced  in  it  and  that  he  did  not  intend 
to  press  his  claim,  and  even  if  he  is  not  estopped  from  pleading 
that  Sham  Da?  is  not  entitled  to  compensation,  he  is  certainly 
bound  in  equity  to  pay  it  to  him,  and  I  quite  concur  in  the 
romark  made  by  the  Divisional  Judge  regarding  his  conduct- 
The  next  question  is  as  to  the  market-value  of  the  pro- 
perty. The  evidence  regarding  this  is  most  conflicting.  After 
hearing  Counsel  on  both  sides,  I  consider  that  no  better 
approximation  to  the  value  is  to  be  arrived  at  than  that  fixed 
by  the  Divisional  Judge.  I  would  therefore  dismiss  both  the 
appeal  and  cross-objection,  and  I  would  leave  each  party  to 
pay  its  own  costs  throughout. 
26th  Mav  1892.  Bullock,  J.— On  the  11th  of  August  1887  the  defendant 
purchased  a  house  of  which  he  knew  and  admitted  that  the 
plaintiff  had  a  right  of  pre-emption:  he  gave  no  notice  to  the  plain- 
tiff, but  purchased  during  his  absence  and  immediately  began  to 
make  additions  to  the  house.  On  the  sale  coming  to  plaintiff's 
knowledge,  he  wrote  to  the  defendant  informing  him  that  he 
intended  to  sue  for  possession,  and  warning  him  not  to 
continue  his  building :  the  defendant  nevertheless  continued  to 
build  and  now  claims  compensation  for  what  he  has  expended. 
The  first  Court  decreed  possession  to  the  plaintiff  condition- 
ally on  his  paying  defendant  Rs.  1,000  within  a  fixed 
period,  and,  failing  payment  within  that  period,  the  decree  was 
to  be  void  and  the  suit  was  to  stand  dismissed.  On  appeal, 
this  decree  was  varied,  and  the  plaintiff  was  ordered  to  pay 
Rs.  300  as  the  original  price  of  the  house  and  Rs. 
1,548-11-0  for  the  additions:  and  the  whole  sum  of  Rs. 
1,848-11.0  was  to  be  paid  within  thirty  days  of  the  date  of  the 
decree. 

I  do  not  see  upon  what  principle  a  decree  for  pre-emption 
should  become  void  for  failure  to  pay  compensation.  Primd 
facie  it  is  a  hardship  to  compel  a  man  to  buy  what  he  does  not 
want ;  and  if  the  law  confers  upon  him  the  right  of  purchasing 
property  he  is  entitled  to  receive  it  in  the  condition  in  which 
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it  was  at  the  time  ab  wliicli  liia  right  accrued,  that  is,  at  the 
time  vrheii  it  was  sold.  If  then  the  .pix)perty  be  deteriorated 
in  the  hands  of  the  purchaser,  1  feel  no  doubt  that  the  pre- 
emptor  might  claim  an  abatement  of  the  price.  On  tho  other 
hand,  it  is  said  that  if  the  purchaser  expend  money  on  the 
property  ho  is  entitled  to  compensation.  There  are  thus  two 
distinct  things  to  be  decided  in  cases  of  this  nature  :  there  is 
the  claim  for  pre-emption,  which  has  to  be  decided  according 
to  law  or  custom,  and  there  is  the  counter-claim  of  the  defend- 
ant, which  has  to  be  decided  by  a  consideration  of  what  is  just 
and  equitable. 

With  regard  tx)  tlio  claim  for  pro-emption  in  tho  present 
suit,  there  is  no  difficulty  in  holding  that  the  price  of  Rs.  300 
entered  in  the  conveyance  was  the  bond  fids  price  agreed  on, 
and  the  plaintiff  would  at  any  rate  bo  entitled  to  a  decree  for 
possession  on  payment  of  this  sum,  subject  to  the  usual  proviso 
as  to  default  of  piymeut  within  the  allotted  period.  But  why 
should  the  decree  be  forfeited  for  non-paypiont  of  the  com- 
pcnsation,  which  is  entirely  distinct  from  the  matter  of  pre- 
emption ?  When  a  man  sues  for  pre-emption  of  i)ropcrty  at  a 
cci'tain  price,  he  should  be  ready  with  the  price  when  he  makes 
his  claim,  but  it  might  be  productive  of  great  injustice  if  a 
plaintiff,  whose  right  was  worth  but  a  small  sum.  were  called 
upon  to  pay  ten  times  the  amount  before  the  expiry  of  a  period 
within  which  he  could  not  possibly  raise  the  money.  It  is 
clear  to  my  mind,  therefore,  that  the  decree  should  provide 
separately  for  the  payment  of  the  pre-emption  money  and  the 
payment  of  compensation,  and  that  payment  of  the  former 
within  the  time  fixed  in  the  decree  should  save  the  decree 
from  forfeiture  though  the  compensation  be  not  paid.  Tlie 
language  of  Section  2M,  Civil  Procedure  Code,  seems  to 
support  this  view.  It  is  now  too  late  to  argnc  that  compensa- 
tion should  not  be  awarded  for  a  purchaser's  expenditure  : 
there  arc  several  cases  to  be  found  in  which  such  compensa- 
tion has  been  awarded,  but  each  case  should  be  closely 
examined,  for,  as  a  rule,  the  bond  fides  of  purchasers  who  spend 
money  upon  property  which  they  buy  subject  to  pre-emptive 
rights  is  open  to  doubt.  In  the  present  case,  for  instance, 
what  possible  advantage  could  the  defendant  have  anti- 
cipated from  spending  his  money  ?  He  knew  from  tho  first 
that  the  plaintiff's  right  was  superior  to  his  own,  and  be 
admitted  it  :  he  was  informed  by  the  plaintiff  that  he  intended 
to  prosecute  his  right  and  was  warned  against  continuing  to 
build  :  he  knew  in  fact  that  the  plaiutill:  needed  only  to  file  u 
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Buit  in  order  to  recover  posses.sioii,  and  yet  he  went  on  building. 
He  coald  have  expected  no  advantage  to  himself,  and  his  con- 
duct is  explicable  only  on  the  supposition  that  he  intended, 
if  possible,  to  put  it  out  of  plaintiff's  power  to  enforce  his 
undoubted  and  admitted  right.    Looking  at  the  case  from  this 
point  of  view,  the  defendant  is  not  entitled  to  the  slightest 
sympathy,  and  his  claim  for  compensation  should  be  refused. 
But  the  plaintiff's  conduct  also  exhibits  some  peculiar  features 
and  they  must  be  considered.    In  the  first  place,  he  did  not 
bring  his  suit  until  the  day  before  the  time  allowed  by  law  for 
bringing  it.  Now,  mere  silence  or  delay  within  that  time  cannot 
prejudice  the  plaintiff's  right,  but  it  may  be  an  important 
element  in  determining  what  consideration  the  Court  shall  show 
him  when  he  appeals  to  it  to  do  equity.    The  plaintiff's  house 
adjoins  the  house  in  suit,  and  he  saw  the  defendant  carrying  on 
bis  building  for  a  year.    He  appears  to  have  made  no  remon- 
strance :  he  even  permitted  the  defendant's  workmen  to  pass  over 
his  premises  in  the  course  of  building,  and  I  think  he  is  bound 
to  offer  some  good  explanation  for  his  conduct.  If  he  could  show 
reasonable  cause  for  his  behaviour,  I  should  have  no  hesitation 
in  rejecting  the  defendant's  claim,  for  I  have  no  doubt  that 
each  knew  perfectly  well  what  was  in  the  other's  mind,  and 
that  defendant  did  not  continue  to  build  believing  in  plaintiff's 
acquiescence  ;  but  the  plaintiff  can  show  no  satisfactory  cause 
for  his  conduct.  He  has  made  it  possible  for  the  defendant  to  urge, 
with  some  show  of  reason,  that  the  plaintiff's  apathy  entitled 
him  to  treat  the  threat  to  sue  as  an  idle  me:iace,  and  that  lie 
was  justified  in  improving  the  property.    I  agi^ee,  therefore,  to 
the  dismissal  of  the  suit  and  cross-objection,  but  I  do  not 
think  either  plaintiff  or  defendant  entitled  to  any  consideration, 
and  each  must  pay  his  own  costs  throughout. 

Appeal  and  cross-ohjeclion  dismissed. 


No.  92. 

JIWA,- (Plaintiff),— APPELLANT, 
Versus 

I     MUSSAMMAT  13HAKI  and  OTHERS— (Defendants),— 
RESPONDENTS. 
Case  No.  192  of  189L 
(Stogdon  and  Bullock,  JJ.). 

Punjab  Laics  Act,  1872 — Pre-emption  in  village — Custom^ Comtruciion 
of  administration  paper  to  effect  that  no  sale  or  mortgage  had  ever  occt^ed. 

The  village  administration  paper  framed  at  first  settlement  recorded 
that  no  sale  o    mortgage  of  laud  had  over  occurred  in  the  Tillage,  and 
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then  prescribed  that  any  one  wishiog  to  soli  or  mortf^fj^e  his  land  must 
make  the  first  oflPer  of  it  to  the  shurka  shikmi  tea  yah  Jaddi. 

Htldf  in  cUims  for  pre-etiiption  relying  on  this  entry,  that  neither 
the  entry,  nor  the  other  evidence,  established  that  a  custom  regulating 
pre-emptive  rights  existed  in  the  village,  and  that  th^  claim  must  bo  dis- 
posed of  in  accordance  with  the  provisions  of  Act  IV  of  1872  (Punjab 
Laws  Act). 

Further  appeal  from  the  decree   of  Colonel  H.  M.  3f.  Woody 
Divisional  Judgp,  Jullundtir,  dated  2nd  tfanuary  1891. 
A.  L.  Roy,  for  appellant. 

This  was  a  suit  for  pre-emption  of  land  situate  in  a  village. 

The  plaintiff  claimed  pre-emption  on  the  grounds  that  ho 
Tvas  a  relation  of  the  vendor  and  that  his  land  was  in  the  vicini- 
ty of  that  sold. 

The  principal  question  for  decision  in  the  appeal  was  as 
to  the  matter  of  custom,  and  the  effect  to  be  given  in  that 
connection  to  the  entry  in  the  first  administration  paper  of  the 
village.  , 

The  judgment  of  the  Chief  Court,  from  which  the  facts 
sufficiently  appear,  was  delivered  by 

Bullock,  J.— The  grounds  on  which  the  plaintiff  claimed  i  7^;^  ^§92 
pre-emption  were  that  he  is  a  relation  of  the  vendor  and  that! 
bis  land  is  in  the  vicinity  of  the  land  which  has  been  sold. 
The  fii'st  Coart  gave  the  plaintiff  a  decree,  but  this  was 
reversed  on  appeal.  The  Divisional  Judge  based  his  decision 
on  the  provisions  of  the  Act :  he  gjive  no  consideration  to 
the  matter  of  custom,  and  has  assigned  no  reason  for  not 
doing  so. 

The  Wajib-uUarz  of   this   village  framed  at  the  first 
settlement  records  that  no  sale  or  mortgage  of  land  had  ever 
occurred  in  the  village,  and  then  goes  on  to  prescribe  that 
any  one  wishing  to  sell  or  mortgage  his  land  must  make  the  n 
first  offer  of  it  to  the  shnrha  shikmi  wa  ynk  jaddi.    The  plain-  '1 
tiff  is  not  a  sharer  in  the  land,  but  he  is  a  yak  jaidi.    We  do 
not  think  it  necessary  to  discuss  the  meaning  of  the  above 
expression,  for  we  are  clearly  of  opinion  that  the  Wajih-uharz 
is  absolutely  valueless  for  the  purpose  oi  prima  facie  establishing 
a  custom.    A  document  framed  in  this  manner  is  not  only  use- 
less, but  may  be  misch'revous.    It  usurps  a  legislative  charac-  1 
ter:  it  necessarily  implies  that  no  custom  exists  or  can  exist, 
and  then  proceeds  to  make  provision  for  cases  that  may  poten- 
tially arise  in  future.    A  Wajih-nl-arz  couched  in  the  terms  o{ 
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that  nnder  discussion  is  evidence  of  the  non-existence  of  a 
custom,  and  that  this  is  a  correct  construction  in  tlie  present 
instance,  appears  clearly  from  the  record  made  at  the  next 
settlement,  in  which  it  is  set  forth  that  no  particular  custom 
exists  on  the  subject  of  pre-emption.  We  therefore  find  with- 
out hesitation  that,  so  far  as  tliese  documents  are  evidence, 
they  show  that  no  custom  exists  in  this  villaf^e  with  reference 
to  pre-emption. 

We  also  consider  that  the  question  is  not  altered  by 
regardinpf  the  Wajih-ul-arz  of  the  first  settlement  as  an  aj^ee- 
ment.  Whether  a  custom  exists  or  not  is  a  fact :  the  document 
J  recordino^  that  fact  is  either  a  true  record  or  it  is  not ;  and 
whichever  character  attaclies  to  it  at  the  time  when  it  is  made 
must  attach  to  it  for  all  time.  It  is  therefore  inconsistent  to 
speak  of  it  as  an  agreement  which  may  last  for  a  time  or 
be  subject  to  change,  and  a  document  which  is  an  agreement 
for  the  purpose  of  prescribing  the  law  which  shall  apply  in 
the  event  of  certain  cases  arising  in  the  future  is  no  record 
of  a  custom.  Viewed  as  a  rule  of  future  application  to  possible 
cases,  it  is  worthless  in  itself,  and  is  ex  facie  not  a  spontaneous 
declaration. 

Passing  on  now  to  a  consideration  of  the  evidence  offered 
to  prove  the  custom,  we  are  of  opinion  that  it  altogether  fails  to 
establish  any  such  custom  as  is  urged.  We  therefore  find 
npon  the  whole  issue  that  no  custom  regulating  pre-emptive 
rights  exists  in  this  village :  the  claim  must  therefore  bo 
disposed  of  in  accordance  with  the  provisions  of  the  Act. 

The  village  is  not  held  on  ancestral  shares  and  the 
plaintiff  can  claim  no  superior  right  on  the  ground  of  relation- 
ship to  the  vendor;  nor  does  such  a  right  accrue  to  him  on 
any  other  ground  which  has  been  put  forward. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


Afpbllatb  Sidb 


No.  93. 

,  GANGA  RAM,-.(D}:FEXD.VNr),-~APPK[*LANT, 

)  Versus 
)  ASA  XAND,-(PLALNriFF),— RESPONDENT. 

^  Case  No.  U50  of  1890. 

(Frizelle  and  Stogdox,  JJ.) 

CuMtom — Gift  to  daught&rt  son  in  prttence  of  nephew —Khatrit  of 
AhmadpUTf  tnhsil  Shorhot^  Jhang  District. 

Founds  that  a  gift  by  a  sonless  Klmiri  of  a  village  in  the  Shorkot 
tahsil  of  the  Jhnng  District,  of  ancestral  immoveable  property,  in  favonr 
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of  his  (laughter's  son,  was  invalid  by  custQin  in  the  presence  of  a  nephew  of 
the  donor. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Hyat  Khav^ 
G.  S. J.,  Dtviuon  il  Jadje,  MooHan,  dated  ^rd  November  1890. 

Lai  Chand,  for  appellant. 

P.  C.  Chatterjee,  for  respondent. 

The  sole  qnestiou  for  determination  in  this  appeal  was  as 
tci  the  validity  bj  castona  of  a  gift  bj  a  sonless  Khatri  of  the 
viUa^e  of  Ahmadpur  in  the  Sliorkot  tahsil  of  the  Jhang  District 
of  41  kanals  11  marlas  of  land,  a  dwelling  house  and  a  shop, 
his  ancestral  property,  all  situate  in  that  village,  in  favour  of  a 
d  inghtar's  son,  in  the  presence  pf  so  near  a  collateral  as  a 
nephew. 

The  donor  died  shortly  after  making  the  gift  which  was 
evidenced  by  a  registered  instrnment. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Chief  Court,  which  was  delivered  by 

Stogdon,  J. — Ganesh  Das,  a  sonless  Khatri  of  the  village  of  28th  Jany.  1892. 
Ahmadpur  in  the  Shorkot  tahsil  of  the  Jhang  District,  on  the 
29th  January  18S9,  executed  and  registered  a  deed,  gifting  to 
his  daughter's  son,  Asa  Nand,  41  kanals  11  marlas  of  land,  a 
dwelling  house  and  a  shop,  all  situated  in  Ahmadpur. 

Shortly  after  the  making  of  the  gift,  the  donor  died  at  the 
house  of  the  donee  in  the  village  of  Kach  Kamir.  Upon  his 
death,  his  nephew,  Ganga  Kam,  took  possession  of  his  property. 
Asa  Nand  sued  him  for  possession  of  it,  basing  his  claim  upon 
the  deed  of  gift. 

Defendant  pleaded — 

T!iat  the  gift  was  not  followed  by  possession. 
(6)    That  the  gifled  property  was  ancestral,  and  Ganesh 
Das  had  no  power  to  make  the  gift  in 'the  pre- 
sence of  such  a  near  collateral  as  himself. 

The  first  Court  found  that  the  gift  was  invalid  by  custom, 
but  on  appeal  the  Divisional  Judge  passed  a  decree  in  plaintiff's 
favour,  from  which  defendant  has  appealed  to  this  Court. 

There  has  been  some  discussion  as  to  whether  the  gifted 
property  is  to  be  regarded  as  ancestral.  Defendant  clearly 
pleaded  that  it  was  ancestml,  and  plaintiff  did  not  traverse  his 
plea  ;  and  even  now  he  is  not  prepared  to  say  that  it  is  not 
ancestral-  Under  such  circumstances,  it  must  be  held  to  be 
ancestral. 


Digitized  by 


CIVIL  JDDQMEXTS— No.  94. 


[  Hbcobd 


Tbe  evidence  as  to  custom  produced  by  either  side  is  of 
very  little  value.  Defendant  called  a  few  Khatris  of  Maghiana 
which  is  thirty  kos  from  Ahmndpnr,  who  testified  to  certain 
gifts  of  house  property  by  Khatris  and  others  to  daughters  and 
daughters*  sons.  The  instances  most  relied  on  were  those  of 
Lorinda  and  Narain,  but  they  even  were  not  well  authenticated, 
and  there  is  no  certainty  whether  the  property  was  ancestral  or 
acquired,  or  whether  the  so-called  donees  obtained  it  by  virtue 
of  a  gift  or  inherited  it  as  heirs  on  the  so-called  donor's  death. 
None  of  the  parties  to  the  gifts  or  their  relatives  wore  called, 
and  the  evidence  was  entirely  that  of  strangers.  One  of  them 
named  Gulli  testified  to  a  gift  made  by  his  fathers  uncle, 
Dhanna,  to  his  daughter's  son,  but  he  admitted  that  Dhanna  died 
five  years  before  he  was  born.  Cases  of  this  nature  are  of  no 
vAloe  as  precedents,  because  they  occurred  among  town  Khatris, 
and  also  because  it  is  not  clear  whether  they  are  cases  of  gift  or 
of  inheritance.  In  the  present  case,  it  has  never  been  alleged 
that  plaintiff,  as  daughter's  son  of  Ganesh  Das,  has  a  better 
right  to  succeed  to  his  property  than  defendant,  the  son  of  hift 
brother. 

Turning  to  the  documentary  evidence,  we  find  that  para, 
graph  9  of  the  WaJib'uUa^'z  of  the  first  settlement  of  Ahmad- 
pur  permits  a  proprietor  to  gift  his  land  to  any  one  he  pleases. 
This  unrestricted  power  of  gift  is  of  such  an  unusual  nature 
that  it  is  impossible  to  believe  that  the  paragraph  in  question 
contains  a  true  exposition  of  the  views  of  the  proprietors  on  the 
subject.  The  answer  to  Question  45  of  the  Hiwoj-i-am  of  the 
present  settlement  is  to  the  same  effect,  but  its  value  is  nulli- 
fied by  the  answer  to  Question  47,  which  declares  that  a  man 
can  only  gift  to  his  collaterals  {ek  jaddi)  and  not  to  strangers 
(ghair  kaum).  The  answer  to  Question  58  is  abo  to  the  effect 
that  a  proprietor  cannot  gift  his  property  to  some  of  his  sons 
and  heirs  to  the  exclusion  of  other  sons  and  heirs.  The  above 
answers  were  recorded  to  questions  put  to  members  of  the 
Sayad  tribe,  and  the  Khatris,  along  with  the  members  of  many 
other  tribes,  are  said  to  have  stated  that  their  customs  were 
identical  with  those  of  the  Say  ads.  This  fact  tends  to  show 
that  the  Riwaj-i-am  cannot  have  been  prepared  with  great  cai'e, 
and  the  Settlement  OflScer  in  his  Report  does  not  appear  to 
attach  a  very  high  value  to  it.  For  the  above  reasons,  we  d^ 
not  consider  that  the  documentary  evidence  proves  anything, 
either  for  or  against  the  validity  of  the  gift.  The  general 
presumption  certainly  is  against  the  validity  of  such  a  gift  iq 
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the  presence  of  such  a  near  collateral  of  the  donor  as  defendant. 
It  was  unrcbutted,  and  the  suit  was  therefore  rightly  dismissed. 
Wo  accept  the  appeal  and  restore  the  decree  of  the  first  Court 
with  costs  throughout. 

Appeal  allowed. 


No.  94. 

LAL  SINGH,— (Plaintiff),— APPELLANT,  | 

Versus  >APPRLtATI  SlOI. 

GOPAL  DAS  AND  OTHERS,— (Dkfbndants),—  ' 
RESPONDENTS. 

Case  No.  173  of  1891. 

(Stogdon  and  Bullock,  JJ.) 

KegulatioJi   XVII  of  ISOG^Application  to  foreclose — Uinor^Noties 
how  to  he  served. 

Held,  that  the  preseutaiioo  of  a  written  petition  nnder  Section  8, 
Regulation  XV I  \  of  1806  by  a  person  acting  nnder  a  general  power  of 
attorney  from  the  holder  of  a  deed  of  mortgage,  wag  a  valid  one. 

Held,  further,  that  the  copy  of  the  application  and  parw.ina  referred 
to  in  the  Section  in  question  were  sufficiently  served  on  a  minor  mortgagee, 
for  whom  no  guardian  had  been  appointed  nnder  the  Act,  by  service  on  his 
brother  with  whom  he  lived. 

2  N.  W.  P.  Reps.,  444,  followed. 

Further  appeal  from  the  decree  of  Colonel  0,  H.  T.  Marshall^ 
Divisional  Judge,  Lahore,  dated  22nd  Beeemher  1890. 
Rosban  Lai,  for  appellant. 
P.  C.  Chatterjee,  for  respondents. 

This  was  a  suit  for  redemption  of  a  mortgage  hj  condi- 
tional sale. 

The  period  for  which  the  loan  was  granted  had  expired 
and  the  mortgagee  had  taken  proceedings  for  foreclosing  the 
mortgage  nnder  Regulation  XVII  of  1806. 

The  principal  contention  of  the  plaintiff  was  that  he  was 
a  minor  at  the  time  of  these  proceedings,  and  that  no  valid 
service  of  the  application  to  foreclose  had  been  served  in  accord- 
ance with  Section  8  of  the  Regulation. 

The  judgment  of  the  Chief  Court  dismissing  the  appeal 
was  delivered  by 

Bullock,  J. — The  plaintiff's  father  mortgaged  the  land  in  2ni  June  1S92» 
suit  in  1869  with  the  condition  that,  if  not  redeemed  within  four 
years,  the  mortgage  should  become  a  sale.   Ill  1874  the  mort^^ 
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gagee  took  proceedings  for  foreclosing  under  Regulation  XVII 
of  1806  and  tbe  usual  notice  was  served,  but  tlie  mortgagee 
took  no  further  steps  for  completing  Lis  title.  The  plain- 
tiff DOW  sues  to  redeem  the  property,  and  alleges  that  the 
proceedings  taken  under  the  Regulation  are  invalid.  His  first 
objection  is  that  the  petition  was  not  presented  by  the  mort- 
gagee himself  or  by  one  of  the  vakils  of  the  CouH.  The  petition 
was  presented  on  behalf  of  the  mortgagee  by  a  person  acting 
under  a  general  power  of  attorney,  and  we  think  th«  presenta- 
tion was  a  valid  one :  the  terras  of  the  Regulation  appear  to  be 
directory  and  do  not  exclude  the  employment  of  an  agent. 
The  law  of  procedure  in  force  at  the  time  of  the  application  was 
Act  VIII  of  1859,  the  I6th  Section  of  which  had  been  introduced 
into  this  Pi-ovince  without  any  limitation :  it  provided  that  all 
applications  to  any  Civil  Court,  except  when  otherwise  specially 
provided  by  the  Act,  should  be  made  by  the  party  in  person  or 
by  his  recognized  agent  or  by  a  pleader  duly  appointed ;  and  by 
Section  17,  whicli  was  also  introduced  into  this  Province  with 
a  proviso  further  enlarging  its  scope,  a  recognized  agent 
included  a  person  holding  a  general  power  of  attorney  from  a 
person  not  within  the  jurisdiction  of  tlie  Court.  This  description 
applied  to  the  mortgagee,  and  as  wc  consider  that  the  direc- 
tions contained  in  the  Regulation  were  not  mandatory,  so  as  to 
require  that  the  petition  should  be  presented  by  the  mortgagee 
in  person,  we  hold  the  petition  to  have  been  duly  presented. 

It  is  next  objected  that  the  application  and  the  Judge's 
parwjna  were  not  duly  furnished  and  notified  to  the  plaintiff. 
The  plaintiff  was  at  that  time  a  minor  living  with  his  mother 
and  his  brother  Nihal  Singh,  and  service  was  effected  on  Nihal 
Singh.  It  is  proved  by  evidence  that  the  documents  had  been 
tendered  to  the  minor  and  his  mother,  who  refused  to  accept 
thom  on  the  gi'ound  that  Nihal  Singh  was  the  head  of  the 
family,  and  they  were  therefore  served  on  Nihal  Singh  as 
manager  of  the  family.  It  is  proved  also  that  Nihal  Singh  did 
occupy  that  position,  and  we  consider  that  the  necessaiy 
documents  were  duly  furnished  and  notified  to  the  mortgagors. 
The  case  of  Dabee  Parshad  v.  Man  Khauy  2  lY.-IK.P.,  444, 
appears  to  support  our  view.  In  that  case  it  was  held  that 
as  the  Regulation  does  not  give  any  special  direction  as  to  the 
pei*8on  on  whom  service  is  to  be  made  when  the  person  entitled 
to  the  equity  of  redemption  is  a  minor,  and  no  guardian  had 
been  appointed  under  the  Act,  service  on  the  minor  and  his 
mother  would  be  sufficient. 
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It  in  urged  before  us  that  no  demand  is  proved  to  have 
been  made  before  the  mortgagee  resorted  to  proceedings  under 
the  Regulation,  but  we  find  ample  evidence  on  the  record  that 
a  demand  of  payment  had  been  made,  and  this  evidence  appears 
to  be  entitled  to  credit.   We  dismiss  the  appeal  witb  costs. 

Appeal  dismissed. 


No.  95. 

CHUHAR  &  OTHERS,— (PLAINTIFF!),— APPELLANTS, 

Versus  >A?pillati  Sidi. 

MAYA,  NATHU  AND  GOBIND,— (Defendants),-  3 
RESPONDENTS. 
Case  No.  1279  of  1889. 
(Benton  and  Rivaz,  JJ.) 

Cuttom'^ Alienation^  Gift  by  sonleas  proprietor  to  step-eons  •^Hindu 
Bhains  Jots  of  the  Jullv/ndwr  District. 

Found,  that  in  the  village  of  Bhains  in  the  Nawashahr  tahsil  of  the 
Jnllnndur  Digtrict,  a  gift  by  a  sonless  proprietor,  a  Hindu  Jat  of  the  Bhaina 
g6t,  to  bis  step-sons,  was  snflBcientlj  justified  by  custom. 

Seld,  also,  that  considering  the  various  castes  of  which  the  proprie- 
tary body  was  now  composed  and  the  number  of  gifts  that  had  been  made 
to  relations  without  objection,  it  was  for  the  plaintiffs  to  prove  that  the 
alienation  to  step-sons  was  inadmissible  by  cubtom,  and  that  they  had 
failed  to  discharge  the  onus. 

Punjab  Reeoi^  No.  107  of  1887  referred  to. 

Further  appeal  from  the  decree  of  T,  Troward  Esquire,  Divisioncd 
Judge,  Jullundur,  dated  20th  August  1889. 

Bates,  for  appellants. 
RattigaD,  for  respondents. 

This  was  a  suit  by  collaterals  for  a  declaration  that  a  gift 
of  82  kanals  17  marlas  of  land  to  his  step-sons  made  hy  a  son- 
less  Jat  of  the  Bhains  g6t  would  not  affect  their  rights  of  inheri- 
tance on  the  donor's  death. 

The  parties  were  residents  of  Manza  Bhains  in  the  Nawa- 
shahr tahsil  of  the  JuUundur  District, 

At  the  first  hearing  of  the  appeal  a  further  enquiry  was 
directed  regarding  the  foundation  of  the  village  and  the 
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circumstances  under  which  the  present  proprietors  had  acquired 
their  rights,  by  the  following  interlocntory  order  made  by 

lOth  July  IS91.        Stogdon,  J.  (Beachcboft,  J.,  concurring)  — 

DHARMA 

I   


Gola 
I 

Saatu 


Mahi 

I  


Teka 


I 


Bndha 


Dae^andhi  Kara 
I 


I 

Ohdndu, 
widow 
Mnsfammat 
Har  Kaur. 


Jowahir 
I 


Roda 
I 


Badhawa 
I 

Maja 

aliaa  Mahli, 
defendant. 


I 


Kiipa,      Bam  Difcta, 


plaintiffs. 


Nathal 

 I 


Ghnhar, 
plaintiif. 


I"       i         I  I 

Mala,    Devi  Ditta,  Ganda,  Naina, 

N  1  ^ 


plaintiffs. 


On  the  5th  March  1883,  Maya,  a  sonless  Jat  of  the  Bhains 
g6t,  gifted  82  kanals  17  marlas  of  land  to  his  step-sons,  Nathu 
and  Gobind. 

Plaintiffs,  who  are  the  nearest  collaterals  of  Maya,  except 
Kura,  who  is  his  first  cousin,  sued  for  a  declaration  that  the 
gift  would  not  affect  their  rights  on  the  donor's  death.  Defend- 
ants pleaded  that  the  gift  was  valid  by  law  and  custom  ;  that 
plaintiffs  were  too  remotely  related  to  the  donor  to  be  entitled 
to  sue;  that  they  could  not  maintain  the  suit  in  the  presence  of 
Kura  ;  and  that  they  had  always  lived  with  Maya,  and  had  cul- 
tivated his  land  and  had  been  treated  by  him  as  sons.  The  first 
Court  passed  a  decree  in  plaintiffs*  favour;  but  the  Divisional 
Judge  reversed  it,  because  he  was  of  opinion  that  plaintiffs  had 
failed  to  prove  that  in  the  donor's  tribe,  collaterals,  so  far  re- 
moved as  the  plaintiffs,  have  the  power  to  prevent  a  childless 
landowner  from  making  a  gift  to  his  step-sons  who  have 
been  brought  up  by  him  and  have  assisted  him  like  natural 
sons,  of  property  which  is  not  shown  to  be  ancestral. 

Plaintiffs  have  appealed  to  this  Court.  The  case  turns 
almost  entirely  on  the  question  of  the  burden  of  proof.  For 
plaintiffs  it  is  contended  that  the  land  is  ancestral,  in  the  sense 
that  it  originally  belonged  to  Dharma,  the  common  ancestor  of 
themselves  and  the  donor.  It  is  admitted  that  the  proprietary 
right  in  the  village  is  in  the  hands  of  several  tribes  of  Jats  and 
also  of  other  tribes,  such  as  Khatries,  Brahmins,  Xais  and 
Bairagis  ;  but  it  is  urged  that  this  fact  is  not  sufficient  to  tl^e 
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the  case  out  of  the  category  of  cases  referred  to  in  the  Fnll 
Bench  Ruling  of  this  Court  published  as  Punjab  Record^  No.  107 
of  1887.    On  the  other  hand,  it  is  pointed  out  for  respondents, 
that  plaintifEs  never  alleged  that  the  gifted  property  was  an- 
cestral, and  it  is  contended  that  the  Full  Bench  Ruling  does 
not  apply  because  the  communal  relationship  has  been  split 
up,  and  the  proprietary  body  consists  of  an  agglomeration  of 
persons  belonging  to  various  tribes.    It  appears  that  plain- 
tiffs did  not  state  in  their  plaint  that  the  laud  was  ancestral, 
but  defendants  did  not  allege  in  their  pleadings  that  it  was 
not  ancestral,  nor  did  they  base  their  appeal  to  the  Divisional 
Judge  on  this  ground.    Had  the  land  been  non-ancestral,  it  is 
not  at  all  likely  that  they  would  have  failed  to  avail  themselves 
of  a  plea,  which,  if  established,  would  have  been  fatal  to  plain- 
tiff's claim.     Dharma  was  the  donor's  great  grandfather. 
There  is  no  allegation  that  the  members  of  the  family  have 
lately  taken  up  their  abode  in  the  village,  or  that  they  have 
acquired  their  rights  by  purchase,  and  the  fact  that  they  are 
Bhains  Jats,  and  that  the  village  is  also  called  Bhains,  gives 
rise  to  a  strong  presumption  that  the  village  was  founded  by 
their  ancestors.    The  theory  that  the  land  was  not  ancestral 
appears  to  have  been  started  by  the  Divisional  Judge  himself. 
Defendants  merely  pleaded  that  a  sonless  proprietor  could 
alienate  his  laud,  because  the  proprietary  body  consisted  of 
members  of  different  tribes.    Even  now  it  is  hardly  contended 
before  us  that  the  land  is  not  ancestral.    All  that  is  said  is, 
that  it  was  not  necessary  for  defendants  to  deny  that  it  was 
ancestral,  because  plaintiffs  did  not  assert  that    it  was 
ancestral;  but  we  have  no  doubt  that  if  defendants  had 
had   such   a   good  defence   to  the   suit,  they  would  not 
have  failed  to  avail  themselves  of  it.    We  think  then  that 
the  land  must  be  hold  to  be  ancestral,  and  the  next  question  is 
whether  the  fact  of  the  proprietary  right  being  in  the  hands  of 
persons  of  various  tribes  is  sufficient  to  take  the  case  out  of  the 
category  of  cases  covered  by  Punjab  Record,  No.  107  of  1887. 
Before  we  can  decide  this  question,  we  must  have  some  infor- 
mation regarding  the  foundation  of  the  village  and  the  circum- 
stances under  which  the  present  proprietors  have  acquired 
their  rights.    If  the  village  was  founded  by  a  Bhains  Jat,  and 
his  descendants  have  been  in  the  habit  of  selling  their  landi 
without  any  restriction,  then  the  burden  of  proof  is  probably 
on  plaintiffs.    Many  instances  of  gifts  may  not  be  forthcoming, 
but  there  may  be  instances  of  sales  and  mortgages,  and  such 
alienations,  if  made  without  necessity,  are  analogous  to  gifts* 
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A  statement  mast  be  prepared  showing  what  tribes  own  land 
in  the  village,  the  amonnt  of  land  held  bj  each  tribe,  and  the 
manner  in  which  it  was  acquired.  Inquiry  should  also  be 
made  as  to  who  founded  the  village,  and  the  circumstances  under 
which  the  land  has  found  its  way  into  the  hands  of  different 
tribes.  Alleged  cases  of  alienation,  whether  by  sale  or  mort- 
gage or  gift,  should  be  inquired  into,  and  it  should  be  noted 
whether  any  of  them  have  been  objected  to.  Special  atteD^on 
should  be  paid  to  the  history  of  the  Bhains  tribe,  and  to  ahenft- 
tions  effected  by  members  of  it.  Return  within  thre| 
months.    The  inquiry  should  be  made  by  the  first  Court. 

On  a  return  being  made  to  the  order  of  remand,  the  jad|* 
ment  of  the  Court  was  delivered  by 

iSth  Jany.  1892.  Benton.  J.  (Rivaz,  J.,  concurring)— This  case  was  remanded 
by  order  of  this  Court,  dated  10th  July  1891,  for  inquiry  as  to 
the  history  and  constitution  of  the  village,  with  a  view  to 
ascertaining  who  are  the  present  proprietors,  how  they  haye 
acquired  their  rights,  and  what  the  practice  has  been  in 
regard  to  restrictions  on  the  power  of  alienation. 

The  return  goes  to  show  that  the  village  was  originallj  in 
the  exclusive  ownership  of  Jats  of  the  Bhains  g6t,  but  that  in 
recent  times  Jats  of  other  gots,  and  not  only  they,  but  also 
Brahmins,  Khatris,  Jiwars,  Chumars  and  Lobars  have  been 
allowed  to  acquire  proprietary  rights.  It  would  appear  that 
in  Sikh  times  the  acquisition  of  land  in  the  village  was  a 
matter  of  little  difficulty,  as  it  was  not  very  valuable.  Sub- 
sequently, alienations  have  been  common.  A  list  of  fifty-four 
has  been  furnished  with  such  details  in  regard  to  them  as  oonld 
be  ascertained,  and  in  fact  it  is  stated  that  there  is  not  a  single 
family  of  the  original  proprietors  which  has  not  alienated  some 
of  its  land. 

The  Wajib'ul-arz  lays  down  that  alienations  may  only  be 
made  for  necessity.  It  has  been  contended  for  the  defendants 
by  their  Counsel  that  proprietors  have  an  unrestricted  power 
of  sale.  Looking  to  the  Wajib-ul-ars  and  to  the  general  tenor 
of  the  circumstances  attending  the  alienations  as  disclosed  by 
the  further  inquiry,  we  are  unable  to  accept  the  view  thus 
broadly  stated.  On  the  contraiy,  we  think  that  the  rule  as  given 
in  the  Wajib-ul-ars  is,  with  some  qualifications,  the  correct  rule 
It  must  be  admitted  that,  as  regards  the  admission  of  strangers 
to  the  proprietary  body,  the  proprietors  are  not  by  any  means 
exclusive.   Many  alienations  admitting  proprietors  of  variooB 

Digitized  by  GooQle 


AvovBT  1892.  ] 


GIYIL  JUD6MKNT8— No.  96. 


oastes  have  been  quietly  submitted  to.  There  has  been  hardly 
any  litigation  at  all.  One  case  of  pre-emption  is  referred  to, 
and  there  is  another  case,  which  was  snccessfal,  to  dispate  an 
alienation.  There  have  been  five  cases  of  alienations  to  sons-in- 
law  or  daughter's  sons,  and  five  alienations  to  agnate  relations, 
none  of  which  have  been  contested.  A  son-in-law  or  a 
daughter's  son  is  almost  as  much  a  stranger  as  a  step-son. 
The  last  named  is  not  permitted  to  inherit ;  but  there  is  no- 
thing to  show  that  the  others  are  in  any  better  position.  Con- 
bidenug  the  various  castes  of  which  the  proprietary  body  is 
now  composed,  and  considering  the  number  of  gifts  that  have 
Ubeen  made  to  relations  without  objection  hitherto,  we  consider 
f  hat  it  was  incumbent  on  the  plaintiffs  to  prove  that  the  aliena- 
tion to  step-sons,  now  in  dispute,  was  inadmissible  in  accord- 
knee  with  custom,  and  this  they  have  not  done.  The  proper 
conclusion  appears  to  be  that  in  this  village  an  alienation  by 
a  sonless  proprietor  to  relations,  who  it  may  be  presumed  will 
assist  him  in  his  old  age,  is  held  to  be  sufficiently  justified. 

We  accordingly  affirm  the  decree  of  the  lower  Court,  and 
dismiss  the  appeal  with  costs. 

Appeal  dismisied. 


No.  96. 

KAMMAN  AND  OTHERS,- (Defkndants),- 
APPELLANTS, 

>  Appillatb  8iob. 

Vsrius  I 

NATHU  AND  OTHERS,— (Plaintipps),-RESPONDBNTS. 
Case  No.  33  of  1891. 
(Benton  and  Rivaz,  JJ.) 

Custom — Alienation — Qift  to  daughter  whose  hueband  ii  a  resident  eon* 
in'law^Muesalman  Jmts  oftahail  Phalian^  Gujrat  District. 

The  coarse  of  decisions,  that  among  Mnhammadan  Jats  and  Gajars  of 
the  Gujrat  District—whose  costoms  in  this  respect  appear  to  be  identical- 
gifts  to  daughters  whose  husbands  are  khana  damads,  are  permitted,  but 
not  gifto  to  danghters  whose  husbands  do  not  answer  the  above  descrip* 
tion,  referred  to  and  followed. 

Punjab  Becordj  No.  39  of  1887  and  109  of  1891,  referred  to. 

Fwriher  appeal  from  the  decree  of  F,  Bulloek  Bsquire,  JDiviiional 
Jiidgcj  Jhelum,  dated  4ith  Lee&mber  1890. 

P.  C.  Chatterjee,  for  appellants. 

Fazl  Bin,  for  respandents. 
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The  parties  to  this  suit  were  Mussalman  Jats  of  the  Pha^ 
lian  tahsil  of  the  Gujrat  District. 

The  principal  qnestion  for  decision  was  as  to  the  cnstom 
in  force  regulating  gifts  to  daughters  whoso  husbands  were  not 
hhana  damads. 

At  the  first  hearing  of  the  appeal,  a  remand  was  directed 
under  Section  666,  Civil  Procedure  Code,  for  further  enquiry 
on  the  question  of  custom,  by  the  following  interlocutory  order 
made  by 


some  of  the  collaterals  of  one  Sharaf,  a  Jat  of  tahsil  Phalian  in 
the  Gujrat  District,  who  died  on  the  10th  April  1889,  and 
they  sue  for  possession  of  his  estate.  The  defendants  are  the 
daughters  of  Sharaf  and  the  sons  of  a  brother's  daughter.  In 
the  present  appeal  we  have  to  deal  with  two  pleas  put  forward 
by  them.  One  is  that  Mnssammat  8aro  is  the  wife  of  a  resi- 
dent son-in-law  :  the  other  that  the  deceased  Sharaf  made  a 
valid  gift  of  half  of  his  land  to  his  daughter  and  of  the  other 
half  to  the  other  two  defendants. 

The  Divisional  Judge  found  that  it  waa  not  established 
that  Mussammat  Saro  was  the  daughter  of  a  resident  son-in- 
law  or  that  there  had  been  any  gift. 

There  is  a  conflict  of  evidence  as  to  Mussammat  Saro's 
being  the  wife  of  a  resident  son-in-law.  We  have  perused  tho 
evidence,  and  we  are  not  of  opinion  that  Mussammat  Saro's 
husband  was  a  khana  damad.  There  seems  to  be  no  doubt 
that  the  deceased  Sharaf  attempted  to  make  a  gift  of  his  land 
to  his  daughter  and  to  the  two  sons  of  his  niece,  the  daughter 
of  Fazla,  and  this  fact  seems  to  be  almost  decisive  as  to  the 
value  of  the  evidence  in  support  of  Khushi's  position  as  hhana 
damad..  Moreover,  the  Revenue  papers  do  not  show  Khushi 
cultivating  the  land,  but  the  two  male  defendants.  If  Khushi's 
position  as  resident  son-in-law  had  been  established,  he  would 
in  all  probability  have  been  found  cultivating  alone,  or  at  any 
rate  in  combination  with  the  male  defendants.  We  think  that 
the  mutation  papers  and  the  evidence  of  the  patwari  and  other 
witnesses  leave  no  doubt  as  to  the  fact  of  the  intended  gift. 

The  defence  must  therefore  rest  entirely  on  the  validity  of 
the  gift.  In  accordance  with  the  Biteaj-i-am,  answer  to  Ques- 
tion No.  10,  the  gift  to  the  daughter  is  valid,  especially  if  the 
daughter  and  her  husband  reside  in  the  father's  house.  There 
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is  nothing  to  show  that  a  childless  proprietor  may  bestow  by 
gift  any  portion  of  his  estate  on  niece's  sons,  who  mnst  be 
regarded  as  complete  strangers.  Some  donbt  is  also  thrown 
on  the  validity  of  the  gift  to  the  daughter  in  consequence  of 
the  case  reported  as  Punjab  Becord,  No.  39  of  1887,  which,  how- 
ever, was  a  Eharian  case,  while  this  is  a  Phalian  one.  In  that 
case,  after  a  remand  and  complete  inqniry,  it  was  fonnd  that 
gifts  to  daughters  whose  hnsbands  were  not  resident  in  the 
house  of  the  donor,  were  invalid. 

Under  the  circumstances,  as  the  validity  of  the  gift 
according  to  custom  was  hardly  touched  on  in  the  evidence, 
we  remand  the  case  for  full  inquiry  as  to  the  validity  of  both 
gifts,  on  the  supposition  that  Mussammat  Saro  was  not  the 
wife  of  a  resident  sdn-in-law.  An  endeavour  should  be  made 
to  support  whatever  conclusion  is  arrived  at  by  instances, 
which  should  be  tested  with  all  possible  care.  The  Divisional 
Judge  may  have  to  remand  the  case  to  the  first  Court  to  make 
the  inquiry,  and  he  should,  while  doing  so,  give  such  directions 
as  he  may  deem  best  calculated  to  elicit  the  truth.  The  re- 
mand is  made  under  Section  566  of  the  Civil  Procedure  Code, 
and  the  case  should  be  re-submitted  in  three  months. 


Upon  a  return  being  made,  the  judgment  of  the  Court  was 
delivered  by 

RiVAZ,  J.  (Benton,  J.,  concurring).— A  return  has  now  been  llth  June  1892- 
received  to  this  Court's  order  of  the  21st  December  last. 

As  regards  the  gift  to  Kamman  and  Rahman,  the  finding 
is  that  it  cannot  in  any  way  be  supported,  and  this  finding  is 
undoubtedly  correct,  and  is  not  even  challenged  by  the  appel- 
lant's pleader. 

As  to  the  gift  to  Mussammat  Saro,  the  further  inquiry 
has  not  elicited  any  precedents  which  support  the  validity  of 
the  gift.  Both  the  Wajib-ul-arz  and  the  Rivrnj-i-am  (clause  10), 
if  construed  literally,  are  in  favour  of  such  a  gift  being  upheld. 
On  the  other  hand,  these  entries  are  not  supported  by  any  it 
instances,  and  the  general  agricultural  custom  is  opposed  to  such  | 
a  gift.  Further,  the  course  of  decisions  shows  (vide  especially 
Civil  Judgments  Nos.  39,  Punjab  Record  of  1887,  and  109,  Pun- 
jab Record,  1891)  that  among  the  Muhammadan  Jats  and 
Gujars  of  this  district,  whose  customs  in  this  respect  appear  to 
be  identical,  gifts  to  daughters  whose  husbands  are  hhana 
damadif  are  permitted,  but  not  gifts  to  daughters  whose 
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husbands  do  not  answer  the  above  description.  Allowing 
then  for  the  presumption  which  legally  arises  in  favour 
of  the  correctness  of  the  entry  in  the  old  Wajib-uUarz,  we 
still  think  that  the  Divisional  Judge  correctly  held  in  his 
first  order  that  the  present  suit  should  be  decreed. 
The  appeal  is  therefore  dismissed  with  costs. 

Appeal  dimuied. 

No.  87. 

SFAKIR,— (Dependant),— APPELLANT, 
Versus 
NAWAZISH  ALT,— (Plaintiff),— RESPONDENT. 
Case  No.  637  of  1891. 
(Stoqdon  and  Bullock,  JJ.) 

Ou$tom — CH/t  to  ttranger  of  remaining  ancestral  proptiy^ChUdlest 
Oujar  of  Baioalpindi  District, 

Founds  that  no  oustom  was  proved  by  whioh  a  childlen  Gajar  of  the 
Bawalpiodi  District  conld  make  a  valid  bequest  of  all  his  reraainiD^ 
ancestral  property  in  favour  of  a  Btranger,  an  Awan,  ia  the  presenoo  of 
a  son  of  the  donor's  brother's  eon. 

Further  appeal  from  the  decree  of  B,  W.  Trafford  Esquire^ 
Divisional  Judge,  Rawalpindi,  dated  2l8t  March  1891. 

Madan  Gopal,  for  appellant. 

In  this  case  Gaman,  a  childless  Gujar  of  Dhok  Nar  in 
the  Rawalpindi  tahsil,  made  a  written  beqnest  of  ancestral 
land  to  the  defendant,  an  Awan,  resident  in  the  same  village. 
The  bequest  was  impeached  by  the  plaintiff,  son  of  Gaman*8 
brother's  son.  The  defendant  pleaded  that  the  alienation  was 
valid :  that  he  had  rendered  service  to  Gaman,  and  had  lived  with 
him  from  his  childhood. 

It  was  found  that  the  land  bequeathed  was  all  that  remain- 
ed of  Gaman's  ancestral  estate. 

The  Chief  Court  found  that  defendant's  pleas  were  not 
proved,  and  that  no  custom  was  proved  under  which  the  bequest 
could  be  made  in  a  valid  way. 

The  judgment  of  the  Court  was  delivered  by 

^th  June  1892.  Bullock,  J.— The  question  in  this  appeal  is  whether  a 
bequest  of  all  his  remaining  ancestral  property  by  a  childless 
Gujar  of  the  Rawalpindi  District  in  favour  of  a  stranger,  an 
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A  wan,  is  valid  or  not.  The  defendant  alleged  that  he  lived  with 
the  testator  from  an  early  age  and  was  regarded  by  him  as  a 
son,  and  rendered  service  to  him. 

We  do  not  think  any  adoption  or  anything  of  the  nature 
of  aT\  adoption  or  appointment  has  been  proved,  nor  do  we  find 
any  proof  that  any  special  services  were  rendered  by  the 
defendant  to  Gaman.  The  question  then  resolves  itself  into 
the  general  one,  whether  the  bequest  is  valid  or  not, — no  adop- 
tion, or  appointment  of,  or  service  by,  the  devisee  being  proved. 
The  Divisional  Judge  has  quite  unnecessarily  introduced 
considerations  of  necessity  into  the  matter,  no  suggestion 
having  been  made  by  either  of  the  parties  that  proof  of  neces- 
sity would  be  requisite  to  support  the  bequest.  The  wajih-ul- 
arz  of  the  first  Settlement  contains  no  provision  applicable  to 
the  case  before  us  ;  but  according  to  Robertson's  Customary 
Law,  a  testamentary  disposition  of  property  may  be  made 
without  the  consent  of  heirs.  It  does  not,  however,  follow  from 
this  that  such  a  disposition  may  be  made  without  limitation 
in  favour  of  all  and  any  classes  of  persons,  and  the  defendant's 
plea  and  evidence  show  that  he  founds  his  claim  upon  the  fact 
that  he  comes  within  a  certain  description.  This  description 
is  in  our  opinion  not  proved  to  be  correct ;  and  the  conclusion 
at  which  we  arrive  is  that  no  custom  has  been  proved  under 
which  the  bequest  under  consideration  could  be  made  in  a 
valid  way.    We  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismiiied. 


No.  98. 

MUTSADA  SINGH  &  ANOTHER,— (Defendants),— 
APPELLANTS, 

Versus 

DEVI  DITTA  &  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  1295  of  1889. 
(Benton  and  Rivaz,  JJ.) 
Custom-^  Adoption^Penon  adopted  of  different  gtt. 
Foiwiid  in  a  snit  the  parties  to  wHch  were  Jaj  Jats  of  the  HoBhiarpar 
tahsil,  that  no  cnstom  was  efltablished  permitting  the  adoption  of  a 
person  of  a  different  g6t — a  step-son,  or  a  gift  of  land  to  him  in  presence 
«f  near  collaterals  descended  from  the  donor's  father. 
Fv,njaJb  Record,  No.  15&  of  1890,  referred  to. 


Appbllatb  Bids. 
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Further  appeal  from  the  decree  of  R  W.  Trafford  Esquire,  Divi^ 
nonal  Judge,  Hoshtarpur,  dated  12th  August  18b9. 

P.  C.  Chatterjee,  for  appellants. 

Lakshmi  Narain,  for  respondents. 

The  defendant,  Matsada  Singh,  a  Jat  of  the  Jaj  g6t  in  the 
Hoshiarpnr  tahsil,  executed  a  deed  of  gift  of  land  in  favour 
of  the  defendant  Gurdit  Singh,  in  which  it  was  stated  that 
Gurdit  Singh  had  been  brought  up  from  childhood  by  the  donor, 
supported,  married  and  treated  as  a  son^  and  that  he  was  ap- 
pointed by  it  sole  heir,  representative  and  adopted  son. 

The  donor  was  about  60  years  of  age  :  Gurdit  Singh  was 
aged  about  35,  was  of  a  different  gdt,  and  a  step-son  of  the 
donor. 

The  gift  was  contested  by  the  collaterals  of  the  donor, 
his  brother,  nephews  and  nephews'  sons. 

The  lower  Court  found  against  the  fact  of  adoption  and 
decreed  the  claim.  In  the  Chief  Court,  after  a  full  enquiry, 
held  that  the  burden  of  proving  the  validity  of  the  adoption  of 
a  step-son  lay  upon  them  who  asserted  it,  and  that  a  custom 
permitting  the  adoption  of  a  person  of  a  different  got  was  not 
established. 

Held,  further,  that  the  gift  was  not  ahown  to  be  a  valid 
alienation. 

i\$t  Feby.  1890.  J- — ^oih  Courts  have  found  against  the  fact  of  the 

adoption.  It  is  urged  that  they  have  misinterpreted  the  deed, 
which  does  not  assert  that  the  adoption  of  Gurdit  Singh  took 
place  when  he  was  a  child.  But  the  Courts  have  not  put  this 
interpretation  on  the  deed.  What  they  say  is  that  an  adoption 
of  a  child  may  be  recognized  by  custom,  but  that  a  mere  recital 
by  a  deed  that  a  man  of  sixty  has  adopted  a  stranger  of  forty 
cannot  constitute  a  valid  adoption. 

In  this  view  I  think  they  are  perfectly  right.  It  is  true 
that  the  general  custom  does  not  recognize  all  the  restrictions 
of  Hindu  law  as  regards  adoptions  ;  but  it  does  require  that 
there  should  be  some  sort  of  formal  adoption.  The  deed  in 
the  present  case  is  really  a  deed  of  gift,  in  which  an  adoption 
is  merely  recited.  No  doubt  it  is  an  expression  of  the  execu- 
tant's intention  to  adopt,  and  the  executant  himself  repeats  that 
intention  in  Court.  The  question  is  merely  this  :  Can  a  sonless 
proprietor  destroy  the  rights  of  his  near  collaterals — ^in  this 
case  his  brother  and  brother's  sous — ^by  a  mere  declaration  in 
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his  old  age  that  he  has  adopted  a  man  of  middle  age,  a  stran- 
ger  ?  It  is  admitted  that  there  is  no  positive  evidence  that 
he  can  do  this  ;  but  it  is  nrged  that  there  are  published  deci- 
sions of  this  Court  iPunjah  Becord  No.  58  of  1879,  amongst 
others)  which  lay  down  the  rfile  that  there  is  no  restriction  as 
to  age. 

In  the  present  case  the  inquiry  as  to  custom  has  been  very 
meagre.  There  is  no  extract  from  the  Wajib-ul-arz  or  Biwaf- 
i^am  with  the  file,  and  the  Divisional  Judge  has  not  fully  con- 
sidered the  question. 

Notice  may  issue  to  respondent  with  a  view  to  a  further 
inquiry  as  to  what  the  custom  really  is. 

RivAZ,  J.— Mr.  Justice  Roe's  order  of  the  21st  February  IB/fc  April  1890. 
1890  should  be  read  with  and  as  part  of  this  order. 

I  think  further  inquiry  is  necessary  before  final  orders 
are  passed  Upon  this  appeal.    1  therefore  remand  the  case 
(under  Section  566,  Civil  Procedure  Code)  to  the  Court  of  the 
Subordinate  Judge,  floshiarpur,  for  a  full  inquiry  and  report 
upon  the  following  issue — By  the  custom  of  Hindu  Jats  gene- 
rally (and  "  Jaj  "  Jats  in  particular)  of  the  Hoshiarpur  tahsil, 
where  a  childless  proprietor  in  his  old  age  executes  a  deed  of 
gift  of  his  ancestral  property  in  favour  of  a  step-son,  reciting 
therein  that  he  has  adopted  him  and  also  given  possession  of 
the  property  gifted,  the  said  step-son  being  of  middle  age 
and  a  stranger  or  ghair  qaum^  and  there  being  no  proof  that 
any  previous  ceremony  of  adoption  has  taken  place,  can  the 
said  deed  be  validly  supported  either  as  a  deed  of  adoption 
or  a  deed  of  gift  ? 

The  Court  should,  of  its  own  motion,  summon  the  leading 
men  of  the  tribe,  and  those  witnesses  most  likely  to  be  able  to 
give  information,  and  elicit  from  them  such  evidence  as  is 
available  as  to  the  custom.  Vague  oral  opinions  and  asser-  , 
tions  are  of  little  value.  Instances  should  be  asked  for,  and  if 
pritnd  facie  in  point,  should  be  thoroughly  tested  and  the  facts 
of  each  cited  case  fully  elucidated.  If  there  are  any  decided 
cases  in  point,  the  files  should  be  sent  up.  Extracts  from  any 
relevant  provisions  in  the  Wajib-uUarz  or  Biwaj'i-am  should 
also  be  placed  with  the  record. 

A  return  should  be  made  within  three  months  through  the 
Divisional  Judge,  who  is  requested  to  favour  this  Court  with 
his  own  opinion. 
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The  judgment  of  the  Chief  Court  was  delivered  by 

28^^  April  3892,  Benton,  J.— The  suit  is  brought  by  a  brother,  nephews 
and  grandnephews  to  have  it  declared  that  a  gift  made  by 
the  defendant,  Mutsada  Singh,  in  favour  of  his  step-son,  Gnrdit 
Singh,  shall  not  afFect  the  plaintifEs'  reversionary  rights.  The 
deed  of  gift  contained  an  express  statement  that  Gurdit  Singh, 
now  thirty-five  years  of  age,  had  been  brought  up  from  child- 
hood by  the  donor,  supported,  married  and  treated  as  a  son, 
and  that  he  was  appointed  by  it  sole  heir,  representative  and 
adopted  son.  The  donor  is  a  man  of  about  the  age  of  sixty. 
The  parties,  save  Gurdit  Singh,  belong  to  the  Jaj  g6t  of  Jats 
of  the  Hoshiarpur  tahsil.  Gurdit  Singh  belongs  to  a  different 
g6t. 

The  defendants  have  two  defences  available, — one  that 
Mutsada  Singh  was  in  any  case  competent  to  make  the  gift, 
and  the  other,  that  Gurdit  Singh  was  validly  adopted,  in  which 
latter  case  the  plaintiffs  would  have  no  locus  standu  These 
matters  have  been  the  subject  of  an  exhaustive  inquiry  in 
accordance  with  an  order  passed  in  Chambers  in  this  Court 
remanding  the  case  for  this  purpose.  The  inquiry  was  made 
by  a  Commissioner  for  local  inquiry.  We  have  the  opinion  of 
the  Commissioner,  a  Revenue  Extra  Assistant  Commissioner, 
given  in  ^eat  detail  in  support  of  the  validity  both  of  the  gift 
and  the  adoption.  We  have,  on  the  other  side,  the  opinion  both 
of  the  District  Judge  and  the  Divisional  Judge,  after  detailed 
examination  of  the  inquiry,  adverse  to  the  defendants  on  both 
points. 

The  plaintiffs'  suit  had  been  decreed  by  the  concurrent 
judgments  of  both  Courts.  We  have  heard  the  learned  pleader, 
who  appeared  for  the  appellants  in  this  Court,  on  his  case  as 
it  is  left  by  the  further  inqairy :  we  did  not  find  it  necessary 
to  call  on  the  respondents  to  reply. 

The  adoption  was  open  to  various  objections  set  forth  in 
the  order  of  this  Court  ordering  the  further  inquiry,  as,  for 
example,  that  the  adoption  rested  on  the  deed  alone  unsupport- 
'ed  by  any  ceremony  ;  that  the  adoptive  father  was  in  old  age; 
that  the  alleged  adopted  son  was  of  middle  age ;  and  that  he  was 
a  stranger  or  of  a  different  g6t.  Some  of  these  objections  may 
not  be  very  serious,  and  we  do  not  propose  to  discuss  them, 
with  the  exception  of  the  last,  which  appears  to  be  unsur- 
mountable. 
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The  Wa/ib'ul-arz  has  nothing  special  with  regard  to  adop- 
tion, but  it  is  of  a  very  restrictive  and  exclusive  character  as 
regards  alienation. 

The  BiwaJ'i-am  treats  the  subject  of  adoption  with  great 
fullness  and  lays  down  that  the  only  persons  of  a  different  g4t 
who  may  be  adopted  are  sister's  sons  and  daughter's  sons. 

The  learned  pleader  for  the  appellants  contended  that  the 
defendant,  Gnrdit  Singh,  being  a  step-son  was  in  itself  no 
disqualification  but  rather  something  in  his  favour,  and  we  may 
allow  this  assertion  to  pass  without  contradiction.  The  fur- 
ther contention,  however,  that  it  was  for  the  defendants  to  prove 
the  invalidity  of  the  adoption  of  a  step-son  of  a  different  g6t, 
is  one  which  we  are  unable  to  accept,  although  authority 
might  be  quoted  in  support  of  it  in  cases  decided  a  good  many 
years  ago.  The  subject  is  specially  discussed  in  Punjab  Becordy 
No.  156  of  1890,  in  which  case  the  person  claiming  to  be  adopt- 
ed was  a  wife's  brother's  son,  and  we  approve  of  the  conclusion 
therein  arrived  at,  that  the  burden  of  proving  the  validity 
of  such  an  adoption  is  on  those  who  assert  it,  and  we  follow  the 
ruling  and  the  authorities  cited. 

The  defendants'  case  on  this  head  we  find  is  supported  by 
one  instance  which  is  open  to  no  objection,  by  another  which 
may  yet  be  disputed  and  disallowed,  and  by  two  in  which  it  is 
doubtful  whether  the  adopted  son  was  of  the  same  or  of  a 
different  g6t.  These  instances  are  altogether  insufficient  to 
establish  a  custom  permitting  the  adoption  of  a  person  of  a 
different  got,  if  we  had  no  reliable  record  of  custom  as  we  have 
in  the  present  case,  and  they  are  all  the  more  inadequate 
when  they  are  opposed  to  it. 

As  regards  the  gift,  the  TTo/ifr-ttZ-orar,  as  we  have  said,  is  of 
«.  very  exclusive  and  restrictive  character,  and  in  the  present 
case  no  special  circumstances  are  adduced  which  should  induce 
us  to  regard  the  alienation  as  valid  as  being  justified  by  neces- 
sity of  any  sort. 

The  result  is  that  the  appeal  must  fail,  and  is  accordingly 
dismissed  with  costs. 


Appeal  dismissed. 
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No.  99. 

f   MIRZA  AND  OTHERS,-(Pliintipps),-APPELLANTS, 
Appellati  Side,  j  y^^^ 

^    SAMDILI  AND  OTHERS,— (Defendant8),-RESP0N- 

DENTS. 
Case  No.  657  of  1891. 

(FrIZBLLB  and  RlVAZ,  JJ.) 

Custom — Villagt  tnenial$^8al$  of  their  houses  hy,  without  consent  cf 
preprietors. 

Pound,  tbat  in  the  village  of  Haria  io  the  Bbera  tahsil,  Sbabpur 
Distriot*  no  otuitom  was  established  permitting  menials  to  sell  their  booses 
without  the  consent  of  the  proprietary  body. 

Further  appeal  from  the  decree  of  B,  W.  Trafford  Ei^quire^ 
Divisional  Judge,  Rawalpindi,  dated  9th  January  1891. 

Oertel,  for  appellants. 

K.  P.  Roy  and  J.  C.  Basn,  for  respondents. 

The  question  raised  in  this  appeal  was  as  to  the  right  by 
custom  of  menials  in  the  village  of  Haria  in  the  Bhera  tahsil 
of  the  Shahpur  District  to  dispose  of  their  houses  without  the 
permission  of  the  proprietary  body. 

The  judgment  of  the  Chief  Court,  holding  that  no  such 
custom  was  established,  was  delivered  by 

^sth  Jun$  1892.  Frizellb,  J. — One  of  the  grounds  on  which  this  suit  was 
dismissed  by  the  Divisional  Judge  was  that  the  plaintiffs,  who 
are  the  three  lambardars  of  the  village,  had  no  right  to 
maintain  the  suit  (a  suit  for  possession  of  a  house  sold  by 
Mochis  to  an  Arora  and  by  the  K^atri  to  a  Nai)  as  representa- 
tives of  the  other  proprietors  of  the  village.  This  plea  was 
never  taken  by  defendants,  and  even  if  it  had  been  a  good  one, 
would  not  have  justified  the  dismissal  of  the  suit.  We.  are  of 
opinion  also  that  it  was  not  a  good  one,  as  whether  or  not 
plaintiffs  sued  on  their  own  account  only,  they  were  entitled 
to  assert  whatever  rights  they  themselves  had  as  individual 
proprietors.  It  is  argued  for  respondents  that  plaintiffs 
claimed  the  house  as  their  own  exclusive  property,  but  on 
reference  to  the  plaint  we  do  not  think  this  was  their  mean- 
ing. They  relied  on  the  Wajih-ul-arz,  and  never  said  that  none 
of  the  other  proprietors  had  any  rights  in  the  house,  and  even 
if  they  had  meant  to  deny  the  rights  of  the  other  proprietors,  the 
issue  was  raised  of  the  power  of  village  menials  to  sell  their 
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houses  without  the  consent  of  the  proprietary  body :  the  case 
was  decided  on  this  ground  alone  by  the  first  Court,  the 
Divisional  Judge  decided  this  issue  also,  and  this  Court  must 
now  also  dispose  of  it.  It  is  the  real  issue  in  the  case,  and  we 
cannot  agree  with  the  opinion  of  the  Divisional  Judge  that 
defendants  have  proved  a  custom  at  variance  with  the  general 
custom  and  the  Wajih-ul-arz  of  this  village.  Haria  is  no  more  ^  * 
than  an  ordinary  village,  although  of  large  size  and  although  a 
considerable  number  of  non-proprietary  Hindus  reside  in  it. 
Many  of  the  instances  relied  upon  by  defendants  are  recent, 
forced  on  most  probably  by  the  dispute  in  the  present  ease,  and 
jn  none  of  the  other  instances  is  it  satisfactorily  proved  that 
the  sales  took  place  without  the  consent  of  the  proprietors. 

We  reverse  the  decree  of  the  Divisional  Judge,  and  restore 
that  of  the  first  Court  in  plaintifEs'  favour.  Defendants  to  pay 
all  costs. 

Appeal  allowed. 


No.  100. 

THAKAR  DASS  AND  OTHERS,--(Plaintipfs),— 
APPELLANTS, 

Versus 

MUHAMMAD  BAKSH  AND  OTHERS,— (Dependants), 
RESPONDENTS. 

Case  No.  85  of  1891. 

(Stogdon  and  BuLU)CK,  J  J.) 

Punjab  LavjB  ^et,  1872,  Section  11— Pre-emption  in  tuh-diiii$%on  of 
Unon — Muhalla  Bhogi  in  town  of  Jagraon, 

Founds  that  the  right  of  pre-emptioa  was  not  proved  to  exist  in 
Hohalla  Bhogi  in  the  town  of  Jagraon. 

If  a  town  be  composed  of  several  snb-divisions,  the  fact  that  the 
custom  of  pre-emption  is  found  to  exist  in  one  of  such  sub-divisions  does 
not  lead  per  se  to  the  presumption  that  it  exists  in  another. 

Punjab  Record,  No.  165  of  1888  and  No.  170  of  1889,  referred  to. 
Further  appeal  from  the  decree  of  O.  Leslie  Smith  Esquire,  Divi- 
sional Judge,  Umhalla,  dated  SOth  October  1890. 
P'  C.  Chatterjee,  for  appellants. 
K.  P.  Roy,  for  respondents. 

This  was  a  suit  for  pre-emption  of  a  house  sitnate  in 
Muhalla  Bhogi  in  the  town  of  Jagraon. 
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The  sole  qxLestion  for  decision  was  whether  the  custom  of 
pre-emption  was  shown  to  exist  in  the  Muhalla,  which  was 
found  to  be  a  sub-division  of  the  town  within  the  meaning  of 
Section  11,  Punjab  Laws  Act,  1872. 

The  judgment  of  the  Chief  Court,  finding  the  custom  not 
established,  was  delivered  by 

i^Oth  May  1892.  Bullock,  J.— This  was  a  suit  for  pre-emption  of  a  hoDse- 
which  is  described  in  the  sale-deed  as  situated  in  Mahalla 
Bhogi  in  the  town  of  Jagraon ;  and  as  to  the  first  ground  of 
appeal  we  have  no  doubt  that  the  description  of  the  locality  is 
correct.  There  appears  to  be  no  quarter  or  sub-division  of  the 
town  known  as  Muhalla  Kikar  Bazar :  no  sach  Muhalla  was 
mentioned  by  the  plaintiffs  in  the  first  Court, — the  place  was 
spoken  of  as  a  bazar, — and  there  is  evidence  showing  that  the 
Kikar  Bazar  is  simply  a  street.  It  is  urged  that  Muhalla 
Bhogi  is  too  small  to  be  considered  a  sub-division  within  the 
meaning  of  Section  11  of  the  Punjab  Laws  Act.  The  Act 
contains  no  definition  of  what  a  sub-division  is,  and  the  question 
is  in  each  case  one  of  fact.  We  think  it  established  in  the 
present  case  that  the  town  of  Jagraon  contains  sub-divisions, 
and  that  Muhalla  Bhogi  is  one  of  them  :  it  is  a  known  and  well 
recognised  locality,  consisting  of  an  aggregate  of  houses,  and  it 
is  not  shown  that  there  js  any  other  or  better  defined  sub- 
division than  that  of  Muhallas.  We  consider  then  that 
Muhalla  Bhogi  is  a  sub-division  within  the  meaning  of  the  Act. 

The  question  is,  whether  the  custom  of  pre-emption  exists 
in  this  sub-division  ?  It  has  been  found  to  prevail  in  other 
Bub-divisions  of  the  town,  and  it  is  argued  that  this  fact  raises 
a  strong  presumption  that  it  exists  also  in  the  sub-division  in 
which  the  house  in  suit  is  situated,  (vases  are  cited  in  support 
of  this  contention,  and  among  them  Punjab  Record  No.  165  of 
1888,  No.  170  of  1889,  and  an  unpubUshed  case,  No.  1258  of  1888. 
But  we  are  unable  to  think  that  any  presumption  can  be  admit- 
ted in  the  face  of  the  peremptory  terms  of  Section  11  of  the  Act, 
which  enacts  that  the  existence  of  the  custom  of  pre-emption 
shall  not  be  presumed  with  regard  to  any  sub-division  of  a 
town,  and  we  do  not  see  in  what  way  the  presumption  arises 
ex  necessitate.  If  a  town  be  shown  to  be  composed  of  sub-divisions,^ 
and  if  the  custom  may  vary  in  them,  the  fact  that  it  exists  in 
one  sub-division  can  hardly  lead  per  se  to  the  presumption  that 
it  exists  in  another.  No  doubt  the  existence  of  the  custom  in 
any  other  sab-division  of  a  town  is  a  relevant  fact  of  which  a 
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plaintiff  may  avail  himself,  but  we  do  not  think  that  it  gives 
rise  to  a  presumption  which  puts  the  onus  of  rebutting  it  on 
the  defendant.  The  plaintiff  must  prove  that  the  custom  exists, 
in  all  cases  where  it  is  denied.  This  being  our  opinion, 
we  have  to  decide  whether  the  plaintiffs  have  proved  the 
existence  of  the  custom  of  pre-emption  in  the  subdivision  of 
Jagraon  in  which  the  house  in  suit  is  situated.  We  do  not 
think  that  thej  have. 

There  is  no  instance  of  a  claim  to  pre-emption  having 
been  enforced, — there  is  only  a  single  instance  of  one  having 
been  preferred,  and  in  that  instance  it  was  withdrawn :  several 
cases  of  sale  have  been  proved  and  the  result  has  been  as  we 
have  stated.  The  plaintiffs  therefore  cannot  be  said  to  have 
shown  that  the  custom  exists,  and  we  dismiss  their  appeal 
with  costs. 

Appeal  dismissed. 


No.  101. 

NAULA  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

MLA.N  KHAN  AND  OTHERS,— (Defendants),— RESPON-  3 

DENTS. 
Case  No.  632  of  1891. 
(SiOGDON  &  Bullock,  JJ.) 
CMtom-Gift  by  childless  proprietor  of  a  portion  of  undirided  ancestral 
land  to  brother'^  son  and  brother's  grandson-^ J hurars  of  Sir sa  tahsil. 

Found,  that  a  gift  of  a  portion  of  undivided  anceatral  land  by  a  child- 
less Jhurar  Jat  (Muasalman)  of  Mauza  Chora  Khera  in  the  Sirsa  tahsil  to 
hia  brother's  son  and  brother's  grandson  was  valid  by  custom  in  the  pre- 
sence of  a  brother  and  nephew  of  the  donor. 

Furlher  appeal  from  the  decree  of  W.  0.  Clark  Esquire,  Additional 
Divisional  Judge,  Ferozepore,  dated  2Uh  January  1891. 
Shircore,  for  appellants. 
Bates,  for  respondeats. 

The  parties  were  Muhammadan  Jhurar  Jats  (or  Rajputs) 
of  Mauza  Chora  Khera,  a  village  in  tahsil  Sirsa.  Mian  Khan, 
defendant,  a  childless  proprietor,  made  a  gift  of  his  2^  biswas 
share  in  the  village  to  defendant  2,  the  son,  and  defendant  3 
the  grandson  by  another  son  of  his  elder  brother  Suba,  whoso 
widow  he  had  married.  The  gift  was  contested  by  the  pl^tiffs, 
a  brother  and  brother's  son  of  the  donor.  ' 
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Held,  citing  the  record  of  custom  for  the  Sirsa  District, 
that  the  gift  was  presumably  valid,  and  it  was  for  the  plaintiff 
to  prove  that  it  was  not  valid. 

The  judgment  of  the  Chief  Court  upholding  the  gift  was 
delivered  by 


validity  of  a  gift  of  a  portion  of  undivided  ancestral  land  by  a 
childless  Jhurar  of  the  Sirsa  tahsil  to  his  brother's  son  and 
brother's  grandson,  the  latter  of  whom  is  a  minor.  The  gift 
was  a  verbal  one  and  is  evidenced  by  mutation  of  names  in  the 
patwari's  register.  We  agree  in  the  finding  of  the  original 
Court  that  no  adoption  of  Sadik  is  proved,  and  there  is  also  no 
sufficient  proof,  in  our  opinion,  that  the  donees  were  brought  np 
by  the  donor  or  were  declared  by  him  entitled  to  succeed  as 
his  heirs  after  his  death.  We  think  that  there  was  no  evi- 
dence of  any  intention  to  benefit  the  defendants  earlier  than 
the  gift  itself  and  its  resulting  mutation  of  names. 

'Assuming  the  correctness  of  Punjab  Record,  No.  107  of 
1887,  we  observe  that  the  rule  does  not  appear  to  have  any 
application  to  the  part  of  the  country  with  which  this  suit  is 
concerned,  and  on  referring  to  the  original  record  of  custom  for 
the  Sirsa  District  we  find  it  stated  as  follows  :  "  Every  sharer  in 
"  joint  land  mdy,  without  any  consent  on  the  part  of  his 
*'  co-sharers,  give  a  part  of  his  own  share  to  a  near  relation, 
"but  if  he  have  no  sons  and  any  co-sharer  be  entitled, 
*'  he  cannot  make  a  gift  to  a  stranger  with  the  object  of 
**  injuring  his  co-sharer,  and  except  as  above  set  forth,  he 
"  cannot  make  a  gift  of  any  part  of  joint  land  without  the 
"consent  of  the  co-sharers."  The  result  of  this  record  is  that 
a  sonless  proprietor  may  make  a  gift  of  part  of  his  share,  sub- 
ject to  the  restriction  that  the  gift  be  not  a  wanton  one  to  a 
stranger  for  the  purpose  of  injuring  the  contingent  interests  of 
any  other  co-sharer  :  it  would,  therefore,  seem  that  only  a  co- 
sharer  with  contingent  rights  of  succession  to  the  donor  can 
object.  A  co-sharer  who  possessed  no  such  rights  could  not 
object,  and  in  the  present  instance  the  admission  of  the 
defendants  to  share  in  Mian  Khan's  share  of  the  joint  property 
is  justified  by  the  record.  The  gift  is  proved,  and  the  pre- 
sumption is  in  favour  of  its  validity  :  we  therefore  think  that 
it  was  for  the  plaintifE  to  prove  that  it  is  not  valid  and  lie  has 
not  done  so*   We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


2m  May  1892. 


Bullock,  J. — The  question  involved  in  this  case  is  the 
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No.  102. 

RAMJI  DAS  AND  OTHERS,— (Defendants) 
PETITIONERS, 


Versus 


BbYISION  SlDR. 


MOKANDI  LAL,— (Plaintiff),— RESPONDENT. 
Case  No.  343  of  1892. 
(Benton,  J.) 

Civil  Procedure  Code,  1882— Suti  on  foreign  judgment — Enquiry  into 
the  merits  of  case  in  which  the  judgment  was  passed, 

AccordiDg  to  the  Code  of  Civil  Prooedare,  1882,  Section  14,  as 
amended  by  Act  VII  of  1888,  when  a  suit  is  instituted  in  British  India 
on  the  judgment  of  a  Court  of  a  Natire  State  in  India,  the  Court  in  which 
the  suit  is  instituted  is  not  precluded  from  inquiry  into  the  merits  of  the 
claim. 

Fetition  Jar  revision,  under  Section  622,  Civil  Procedure  Code, 
of  the  decree  of  A.  C,  Marshall  Esquire^  District  Judge ^ 
Umballa,  dated  29th  October  1891. 
Lai  Chand,  for  petitioners. 
Bates,  for  respondent. 

This  was  a  sait  to  recover  Rs.  39-15-0  rent  of  a  shop 
situate  at  Jagadhri  :  the  suit  was  brought  on  a  foreign  judg- 
ment, viz.y  on  a  judgment  of  the  tahsil  Court  at  Chachrauli 
in  the  Kalsia  State.  The  defendants  resided  at  Jagadhri  in 
the  Umballa  District. 

The  District  Judge,  Umballa,  overlooking  the  amendment 
of  Section  U,  Civil  Procedure  Code,  1882,  by  Act  VII  of  1888, 
held  that  "  the  rent  of  the  shop  was  payable  at  Chachrauli  ; 
"  consequently  that  the  cause  of  action  arose  there  and  the 
**  Kalsia  Court  had  jurisdiction.  The  claim  could  not  there- 
"  fore  be  again  tried  before  the  British  Court  on  the  merits." 

The  judgment  of  the  Chief  Court  reversing  this  decree 
and  remanding  the  sait  was  delivered  by 

Benton,  J. — This  was  a  suit  brought  on  a  foreign  judg-  lOft  Ji^ne  1892. 
ment,  vis.,  on  a  judgment  of  the  Kalsia  State  against  persons 
residing  at  Jagadhri  in  the  Umballa  District.  The  District 
Judge  of  Umballa  satisfied  himself  that  the  foreign  Court  had 
jurisdiction  and  he  decreed  the  plaintiff's  claim  according  to 
the  decree,  which  had  been  dismissed  by  the  first  Court,  after 
going  into  the  merits.  He  goes  on  in  his  judgment  to  say  : 
•*  The  claim  could  not  therefore  I)e  again  tried  before  the 
British  Court  on  ite  merits."   In  this  he  overlooks  the  last 
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paragraph  of  Section  14  of  the  Civil  Procednre  Code,  which 
provides  that  the  British  Court  is  not  precluded  from  inquiry 
into  the  merits  as  supposed. 

I  therefore  accept  this  application  and  set  aside  the 
decree  of  the  District  Judge.  I  draw  his  attention  to  his  power 
to  inquire  into  the  merits,  and  I  request  him  to  dispose  of  the 
case  afresh  in  such  manner  as  he  may  deem  proper.  The 
applicant  will  be  allowed  his  costs  in  this  Court,  save  the 
Court  fee  which  will  be  refunded.  The  pleader's  fee  for  the 
defendant  will  be  Rs.  10. 

Application  allowed :  cause  remanded. 


No.  103. 

!THB  MUNICIPAL  COMMITTEE,  DELHI,— (Dependants), 
—APPELLANTS, 
Versus 

HAR  PARSHAD  AND  OTHERS,— (Plaintiffs),— RE- 
SPONDENTS. 
Case  No.  1141  of  1891. 
(RivAz  AND  Bullock,  JJ.) 

Nuisance — Public  latrine — Injunction — Act  Xlll  of  1884,  Section  68 
(2)  {a)^8latutory  authority  of  Municipal  Committee — Powers  and  duties  of 
Committee, 

In  answer  to  a  suit  broaght  against  the  Mnnicipal  Committee  of  Delhi 
for  an  injanction  to  prevent,  on  the  ground  of  noisance,  the  nse  of  a 
public  latrine  recently  erected  by  the  CommiLtee,  it  was  pleaded  that 
the  defendants  were  acting  under  statutory  authority  and  that  tho  alleged 
nnisance  (if  any)  being  a  necessary  ^consequence  of  the  use  of  the  powers 
and  duties  imposed  on  the  Committee  by  the  Legislature,  could  not  be 
estrained  by  injunction. 

Held,  that  the  power  claimed  by  the  Committee  under  Section  68, 
Bub-seotiou  (2)  (a)  of  the  Punjab  Municipal  Act,  1884,  did  not  exist :  that 
that  enactment  contained  no  express  anthorization  to  the  defendants  t 
oonstrnct  public  latrines.  The  section  merely  rendered  it  lawful  for  the 
Committee  to  apply  their  funds  towards  payment,  inter  alia,  of  the 
charges  and  expenses  incidental  to  the  constrnction,  maintenance,  im* 
provement,  cleansing  and  repair  of  latrines  :  it  implied  a  discretionary 
power  to  constrnct  public  necessaries,  but  it.conferred  no  compulsory  power 
to  acquire  land  for  the  purpose  of  erecting  such  buildings  thereon  in  any 
specific  locality  or  at  any  place  which  might  be  deemed  suitable  by  the 
Committee. 

Punjab  Record,  No.  106  of  1888  (Lahore  slanghter-hoa:e  case) 
referred  to  and  followed. 
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Further  appeal  from  the  decree  of  T,  Troward  Esquire^  Divisional 
Judge,  Delhi,  dated  Ibth  June  1891. 
Sinclair,  for  appellants. 
P.  C.  Chatterjee,  for  respondents. 

This  was  a  suit  instituted  by  certain  persons  who  owned 
and  occupied  houses  situate  to  the  north  and  east  of  a  public 
latrine  erected  at  Delhi  by  the  Municipal  Committee  of  Delhi. 

The  main  allegations  of  the  plaintifEs  were  that  the  latrine 
had  been  constructed  notwithstanding  their  objections  :  that 
the  latrine  was  injurious  to  their  health :  that  their  houses  had 
been  rendered  unfit  for  occupation  :  and  that  the  Committee's 
arrangements  for  cleaning  were  bad.  The  plaintiffs  according- 
ly prayed  for  a  perpetual  injunction  against  the  further  use 
of  the  latrine. 

The  material  pleas  of  the  defendants  were  that  they  had 
a  statutory  right  to  erect  the  latrine  and  that  no  suit  lay 
against  them :  and  that  the  plaintiffs  had  suffered  no  injury  by 
the  erection  of  the  latrine,  the  arrangements  of  which  were  in 
good  order. 

The  District  Judge  of  Delhi  (Mr.  S.  Clifford)  held  that 
the  plaintiffs  were  entitled  to  have  the  latrine  closed  if  it  was 
a  nuisance  to  them ;  and  he  found  upon  the  evidence  that  the 
latrine  was  in  fact  a  nuisance  and  injurious  to  the  health  and 
comfort  of  the  inmates  of  the  plaintiffs'  houses. 

The  District  Judge  accordingly  gave  the  plaintiffs  a  per- 
petual injunction  against  the  defendant- Committee  directing 
them  to  close  the  latrine,  so  that  it  could  not  be  used  as  such, 
or  that  they  remove  it. 

The  Committee  appealed  to  the  Divisional  Judge,  who, 
after  a  remand  under  Section  566,  Civil  Procedure  Code,  to 
enable  the  plaintiffs  to  show  that  the  defendants  possessed  a 
site  which  would  serve  the  public  purpose  for  which  the  latrine 
was  intended  and  not  be  open  to  the  same  objections  as  the 
present  one,  maintained  the  decree  of  the  District  Judge. 

The  Committee  then  preferred  a  further  appeal  to  the 
Chief  Court  contending  that : 

(1)  .    No  case  was  made  out  by  the  plaintiffs  for  the 

grant  of  a  perpetual  injunction  against  the  de- 
fendant-Committoe. 

(2)  .    There  was  no  evidence  of  any  better  site  than  that 

suggested. 


Digitized  by 


352 


CIVIL  JUDGMENTS— Ko.  103.  [ 


(3)  .   The  Committee  wer6  acting  under  their  statntory 

authority  and  the  absolute  discretion  of  selecting 
a  site  was  in  them., 

(4)  .   The  alleged  nuisance  being  a  necessary  consequence 

of  the  use  of  the  powers  and  duties  imposed  upon 
the  Committee  by  the  Legislature,  could  not  be 
restrained  by  injunction. 
The  Chief  Court  concurred  with  the  finding  of  the  lower 
Courts  that  the  building  in  question  was  a  nuisance  and  that 
it  materially  interfered  with  the  plaintiffs'  physical  comfort: 
and  that  the  Municipal  Committee  had  failed  to  show  statutory 
authority  for  the  creation  of  the  nuisance  as  a  necessary  in- 
cident to  the  use  ofthebuilding.-Section  68,  sub-section  (2) 
(a)  of  the  Punjab  Municipal  Act,  1884,  containing  no  cxpre« 
authorization  to  the  Committee  to  construct  public  latrines  bnt 
merely  rendering  it  lawful  for  them,  to  apply  the.r  fnnd3 
towards  payment,  inter  ali^,  of  the  charges   and  expenses 
incidental  to  the  construction  and  maintenance  of  latrmes. 
The  judgment  of  the  Court  was  delivered  by 
•RniTooK  J— This  is  an  appeal  from  an  order  of  the 
imJulym2.  ^.2^1-^  ,,i,elhi  affirming  a  decree  of  the  D.trict 
Judge,  which  directed  the  issue  of  an  injunction  perpehial  y 
restraining  the  Municipal  Committee  of  Delhi,  the  defend^te^ 
from  permitting  continuance  of  the  use  of  a  certam  bmldmg 
as  a  public  necessary. 

The  plaint  alleged  that  the  defendants  have  recen«y  cod- 
Btructedapubliclatrinewithinafewfeetoftheplaiut.ffshons«, 

and  that  the  -same  has  been  used.  -J ^^^j^J ^ 
brought,  was  being  used,  as  alatrincby  the  genera  pubhc.ttat 
TsSd  erection's  a  nuisance,  and  that       pla.nt.ffs  - »■ 

damaged  thereby.  They  therefore  P-y^?^^^^^^;;*^^^ 
nuisance  by  the  issue  of  an  injunction  to  restrain  the  defen 
nrcribed  above.   The  defendants  denied  that  the  hnddu, 
is  a  nuisance  to  the  plaintiffs,  and  pleaded  statutory  power  t. 
construct  and  use  it  as  a  public  latrine. 

Upon  the  first  point,  we  have  no  hesitation  in  finding 
this  building  is  a  nuisance  per  se,  and  that  the  use  of  it  n«it^ 
iBterfe'res  with  thephysical  com^rt  of  the  plaintift  » 
otheL  who  occupy  their  house:  the  evidence  is  amply 
for  this  finding,  and  there  is  no  necessity  to  set  i  out  m  d^^ 
Thisbeing  so.  the  appellants  in  order  to  suoceedin  their  appe^ 
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mast  show  statutory  authority  for  the  creation  of  the  nuisauce 
as  a  necessary  iiteident  to  the  use  of  the  building.  If  they  are 
able  to  show  that  the  nuisance  is  a  necessary  consequence  of 
the  use  of  the  building  for  a  purpose  expressly  authorized  by 
the  Legislature,  then,  as  was  decided  in  The  London  Brighton 
and  South  Coast  Railway  Company  v.  Truman  and  others^  55 
L.  J.  Ch.,  364,  they  are  protected  against  restraint  by  injunc- 
tion. For  the  power  claimed  for  the  defendants,  we  are  referred 
by  their  learned  Coansel  to  Section  68  (2)  (a)  of  the  Municipal 
Act  (XIII  of  1884}).  That  enactment,  however,  contains  no 
express  authorization  to  the  defendants  to  construct  public 
latrines :  it  merely  renders  it  lawful  for  them  to  apply  their 
funds  towards  payment,  inter  alia,  of  the  charges  and  expenses 
incidental  to  the  construction,  maintenance,  improvement, 
cleansing  and  repair  of  latrines:  it  implies  a  discretionary 
power  to  construct  public  necessaries,  but  it  confers  no 
compulsory  power  to  acquire  land  for  the  purpose  of 
erecting  such  buildings  thereon  in  any  specific  locality  or 
at  any  place  which  may  be  deemed  suitable  by  the  Committee. 
It  is,  however,  urged  that,  having  i*egard  to  all  the  circum- 
stancesy  the  section  should  be  interpreted  as  giving  authority 
to  the  Committee  to  construct  latrines  for  the  use  of  the 
public.  Upon  this  point  we  may  refer  to  the  remarks  of  Lord 
Blackburn  in  the  case  above  cited,  which  are  as  follow : — "  I 
"  do  not  think  there  can  be  any  doubt  that  if  on  the  true  con- 
**  struction  of  a  Statute  it  appears  to  be  the  intention  of  the 
"  Legislature  that  powers  should  be  exercised,  the  proper  exer- 
"  cise  of  which  may  occasion  a  nuisance  to  the  owners  of  neigh- 
"  bouring  land,  and  that  this  should  be  free  from  liability  to  an 
**  action  for  damages  or  an  injunction  to  prevent  the  continued 
"  proper  exercise  of  the  powers,  effect  must  be  given  to  the 
"  intention  of  the  Legislature."  Applying  this  rule,  we  can 
find  in  the  Municipal  Act  no  element  of  compulsion  or  any 
indication  of  an  intention  to  interfere  with  private  rights : 
nothing  more  can  be  deduced  from  its  provisions  than  an 
implication  of  permissive  power  to  construct  latrines  ;  but  there 
is  nothing  in  the  Act  which  can  be  construed  as  an  authority 
to  do  this,  whether  the  necessary  consequence  be  a  nuisance  or 
not.  The  case  resembles  that  of  The  Managers  of  the  MetropoU' 
tan  Asylum  District  v.  Hill  and  others,  50  L.  J.,  Q.  353.  In 
that  case  the  plaintiffs  prayed  an  injunction  against  the  use  of 
a  certain  plot  of  land  and  buildings  upon  it  as  a  hospital  for 
small'pox  or  other  contagions  diseases  in  such  manner  as  to 
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create  a  nuisance  to  the  plaintiffs  :  no  express  provision  in  tbe 
Act  applicable  to  the  subject  was  to  be  found  authorising  the 
erection  of  a  hospital,  but  it  gave  authority  for  expenditure 
from  a  fund  for  the  maintenance  of  patients  in  any  Asylum 
specially  provided  under  it  for  patients  suffering  from  small- 
pox. It  was  agreed  that,  where  the  doing  of  a  thing  is  autho- 
rized by  the  Legislature  and  the  discretion  given  in  the  manner 
of  doing  it  is  exercised  in  a  reasonable  way,  the  persons  exer- 
cising it  are  not  liable  though  damage  result  to  an  indivi- 
dual. But  it  was  held  that  the  Act  did  not  necessarily  require 
anything  to  be  done  which  might  not  be  done  without  causing 
a  nuisance  ;  and  that  as  to  acts  which  might  or  might  not  be 
done,  there  was  no  evidence  on  the  face  of  the  Act  that  the 
Legislature  supposed  it  to  be  impossible  for  any  of  them  to  be 
done,  if  they  were  done  at  all,  somewhere  and  under  some 
circumstances  without  creating  a  nuisance  ;  and  lastly,  that 
the  Legislature  had  manifested  no  intention  that  the  optional 
power  should  be  exercised  at  the  expense  of,  or  so  as  to  inter- 
fere with,  any  man's  private  rights.  These  remarks  apply  with 
full  force  to  the  case  before  us  :  there  is  nothing  mandatory  or 
imperative  in  the  terms  of  the  Municipal  Act  with  reference 
to  the  construction  of  public  necessaries  :  the  Committee  has 
a  discretion  independent  of  the  Act  whether  it  will  build  such 
places  or  not ;  but  no  compulsory  power  to  build  is  conferred 
upon  it  by  the  Act,  which  does  not  define  any  place  at  which  the 
establishment  of  such  a  building  is  made  lawful,  and  does  not 
authorize  any  interference  with  private  rights.  It  is  clear  tlien 
that  the  defendants  had  no  statutory  authority  to  do  anything 
which  might  be  a  nuisance  to  the  plaintiffs  without  their  con- 
sent. The  order  of  the  Divisional  Judge  dismissing  the  appeal 
to  his  Court  must  therefore  be  confirmed,  though  it  was  based 
upon  entirely  erroneous  reasons  ;  and  we  think  it  right  to  say 
that  it  is  not  a  little  singular  that  in  dealing  with  this  matter 
neither  the  District  nor  the  Divisional  Judge  gave  his  attention 
to  the  case  decided  in  this  Court  and  reported  as  Punjab  Record^ 
No.  106  of  1888 :  a  consideration  of  that  case  would  have 
materially  assisted  the  Courts  in  ascertaining  the  proper  prin- 
ciples applicable  to  the  question  before  them. 
The  appeal  is  dismissed  with  costs. 

Appeal  dismiwed. 
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No.  104 

SHBRA  AND  OTHERS,- (Plaintiffs), -APPELLANTS,  ^ 

Versus  ^Appbllatb  Bidb 

BUTA  AND  OTHERS,-(Dependants), -RESPONDENTS.  . 
Case  No.  43  of  1890. 
(BbNTON  &  RiVAZ,  J  J.) 

Custom — Alienation — Absence    of    necessity —Qhildlesa    proprietsr — 
Arains,  Lahore  District. 

Founds  in  a  suit  the  parties  to  whioh  were  ArainB  of  the  Lahore  Dis- 
trict, that  a  childless  proprietor  is  subject  to  the  ordinary  rnle  restricting 
alienation  to  cases  of  necessity,  and  that  the  alienation  in  the  present  case 
was  therefore  invalid. 

Further  appeal  from  the  decree  of  Lieut.- Col.  H.  M.  M.  Wood^ 
Divisional  Judge,  Lahore,  dated  2Srd  December  1889. 

This  was  a  suit  to  contest  an  alieuation  of  72  kanals  7 
marlas  of  land  situate  in  mauza  Boh  in  the  Kasnr  tahsil  of 
the  Lahore  District. 

The  parties    were   Arains,   related  to  each  other,  as 
follows : — 

MANSUE 

 I  

I  I  .1 

Mossammat  Amri,  Mana  Pir  Bakhsh 

married  to  Rukna  |  (d.  s.  p.) 

I  I 
Son-in-law,  Bnta.      3  plaintiils 

The  plaintiffs  claimed  to  set  aside  a  sale  by  Mussammat 
Aniri  and  Pir  Bakhsh  of  land  in  which  they  had  one  share 
each,  in  favour  of  Buta,  Arnri*s  son-in-law,  on  the  ground  that 
Pir  Bakhsh  being  a  sonless  proprietor  had  no  power  to  alienate, 
and  that  Aruri  had  no  power  to  do  so  except  for  necessity 
which  did  not  exist. 

The  first  Court  found  that  by  custom  Pir  Bakhsh  was 
competent  to  alienate  for  necessity  and  with  the  consent  of 
the  collaterals,  and  that  part  of  the  plaintiffs'  suit  was  dis- 
miased.  The  alienatSin  by  Mussammat  Aruri  was  held  to  be 
inTslid* 

The  Divisional  Judge  found  that  the  evidence  as  to  neces> 
«ity  was  perfectly  reliable  and  that  the  decree  against  Mus- 
sammat Arnri  must  be  set  aside :  the  decree  as  regards  the 
alienation  of  Pir  Bakhsh's  share  was  confirmed,  the  result 
being  that  the  whole  suit  stood  dismissed. 
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Upon  f nrtlier  appeal  by  the  plaintiffs,  the  Chief  Conrt,  after 
examining  the  evidence,  concurred  with  the  first  Conrt  that  the 
necessity  for  the  sale  to  Bnta  was  not  proved,  and  that  as 
regards  the  alienation  by  Massammat  Amri,  the  plaintiffs  were 
entitled  to  sncceed. 

Before  disposing  of  the  case  as  regards  the  alienation  by 
Pir  Bakhsh,  an  order  of  remand  was  made  nnder  Section  566, 
Civil  Procedure  Code,  for  an  inquiry  as  to  the  powers  of  child- 
less proprietors  of  the  Arain  caste  to  alienate. 

The  return  made  to  the  remand  was  to  the  effect  that 
childless  proprietors  among  Arains  in  the  Lahore  District  were 
subject  to  the  ordinary  rale  restricting  alienation  to  cases  of 
necessity. 

The  order  of  remand  and  the  judgment  upon  return  being 
made  thereto,  was  delivered  by 

5A  January  1892.  Benton,  J. — ^The  plaintiffs  are  the  nephews  of  the  defend- 
ant Pir  Bakhsh  and  of  Rukna,  deceased,  who  was  the 
husband  of  Mussammat  Amri.  The  suit  was  brought  to 
obtain  possession  of  72  kanals  7  marlas  of  land  which  Pir 
Bakhsh  and  Mussammat  Aruri  had  united  to  sell,  or  to  pretend 
to  sell,  to  Mussammat  Aruri*s  son-in-law,  Buta,  the  defendant. 

Both  Courts  have  found  that  the  defendant  Pir  Bakhsh 
had  full  power  of  alienation  and  they  agreed  in  dismissing  the 
claim  so  far  as  his  half  share  of  the  land  was  concerned. 
The  first  Court  found  that  there  was  no  necessity  for  the 
alienation,  being  of  opinion  that  it  was  merely  an  arrangement 
for  benefiting  Mussammat  Arurrs  son-in-law.  It  indicated  that 
it  would  have  been  of  a  different  opinion  on  the  evidence 
which  was  led  if  the  alienation  had  been  to  a  stranger.  The 
Divisional  Judge  did  not  regard  the  matter  in  the  same  light. 
He  thought  that  what  would  have  been  good  [proof  [if  the 
alienee  had  been  a  stranger  should  not  be  considered  bad 
because  he  was  a  son-iu-law.  He  accordingly  set  aside  the 
decree  as  against  Mussammat  Aruri  as  well. 

We  may  observe  that  as  regards  either  defendant  the 
plaintiffs  are  not  entitled  to  immediate  y)8se8sion  in  any  case, 
but  only  to  a  decree  that  the  disputed  alienation  shall  not  affect 
their  reversionary  rights. 

We  have  examined  the  evidence  with  regard  to  necessity, 
and  we  arrive  at  the  same  conclusion  as  the  first  Court.  We 
think  that  the  evidence  of  the  witnesses  Khushal  and  Ata  ii 
false,  and  that  the  book^prodnced  to  snbstautiate  the  necessity 
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of  the  sale  to  Bata  has  been  fabricated.    We  are  thas  in  a 
position  to  dispose  of  the  case  as  regards  Massammat  Aruri. 

PirBakhsh's  case  is  on  a  different  footing.  The  parties  are 
Arains  of  the  Lahore  District,  and  there  is  strong  reason  for 
supposing  that  as  regards  the  power  of  alienation  the  rule 
applicable  to  them  is  not  different  from  that  generally  pre- 
vailing in  the  central  districts  of  the  Punjab.  The  oral 
evidence  with  regard  to  the  point  is  exceedingly  meagre  and 
conflictiDg.  The  Wajih-uUarz  of  the  village  seems  to  assign  to 
the  proprietors  of  the  village  an  absolute  power  of  alienation^ 
but  it  is  doubtful  whether  this  was  the  real  intention,  or 
whether  it  meant  only  to  provide  for  pre-emption.  Even  if  this 
were  found  to  be  its  real  intention,  we  should  be  very  much 
disposed  to  doubt  whether  it  gave  the  rule  correctly. 

Under  the  circumstances,  we  think  proper  to  remand  the 
case  under  Section  566  of  the  Civil  Procedure  Code  to  the 
first  Court  for  a  careful  inquiry  as  to  the  powers  of  childless 
proprietors  of  the  Arain  caste  to  alienate,  i.e.,  whether  it  is  an 
absolute  unrestricted  power,  or  whether  they  have  only  a 
power  of  alienation  for  necessity.  Instances  of  alienation 
without  necessity  should  be  searched  for,  and  disputed  cases,  if 
any  such  there  be,  should  be  examined.  Respectable  members 
of  the  caste  should  be  examined  on  the  subject.  The  return 
will  be  made  through  the  Divisional  Judge,  who  will  be  good 
enough  to  see  that  the  inquiry  is  complete  and  to  favour  this 
Court  with  his  opinion.  It  should  be  re-submitted  in  three 
months. 

Bbnton,  J. — ^A  return  has  been  made  to  the  order  of    8^^  June  1892. 
^mand  of  the  5th  January  1892.   No  objections  have  been 
filed  to  the  return,  but  nevertheless  we  have  heard  the  plecMler 
for  the  respondents,  to  whose  clients  it  is  unfavourable, 
against  it. 

The  inquiry  has  been  made  with  great  fulness  and  at  a 
^eat  expense  of  time  and  trouble.  It  discloses  that  the 
Riwaj'i-am  prepared  expressly  for  Arains  is  in  direct  opposi- 
tion  to  the  Wajib-ul-arz  of  the  village  giving  childless  pro- 
prietors an  absolute  power  of  alienation.  The  men  of  in- 
fluence who  were  examined  gave  evidence  strongly  conx)bora- 
ting  the  rule  laid  down  in  the  Biwaf-uam,  which  is  the  ordinary 
rule  that  childless  agriculturists  may  not  alienate  to  disappoint 
the  expectations  of  their  collaterals  without  their  consent,  save 
for  necessity.  A  few  cases  no  doubt  have  been  brought  to 
light  in  which   alienations  have  been  made  by  childless 
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proprietors  without  DeceBsity  and  have  not  been  Bet  aside,  but  it 
is  said  that  the  circnmstances  were  pecnliar  and  that  tkere 
were  special  reasons  why  these  cases  were  not  contested. 
The  instances  moreover  are  very  few  and  entirely  insnflBment 
to  serve  as  the  basis  of  a  rule  of  custom  opposed  to  the  one 
so  generally  prevalent. 

We  accordingly  find  in  accordance  with  the  return  aiod 
the  opinions  of  both  the  Courts  below,  that  childless  proprie- 
tors among  Arains  in  the  Lahore  District  are  subject  to  the 
ordinary  rule  restricting  alienation  to  cases  of  necessity  and 
that  the  alienation  by  the  defendant  Pir  Bakhsh  is  invalid. 

We  therefore  accept  the  plaintiffs*  appeal  and  we  grant 
them  a  decree  for  possession  of  the  land  which  belonged  to 
Pir  Bakhsh,  and,  as  regards  the  land  held  by  the  widow  Mob- 
sammat  Aruri,  a  decree  declaring  that  the  sale  of  the  9th 
January  1888,  impugned  in  this  suit,  shall  not  affect  prejodi- 
cially  their  rights  as  reversioners.  We  also  allow  the  plaintifti 
their  costs  in  this  Court  and  in  the  Courts  below. 

Appeal  allovfed. 


No.  105. 

ARBEL  SINGH  AND  HARNAM  SINGH,— (Defkndants),- 
APPELLANTS, 

Versus 

BAJ  SINGH,— (Plaintiff),— RESPONDENT. 
Case  No.  1009  of  1890. 
(Frizelle  &  Bbnton,  JJ.) 

CuetofA"  Succession  to  office  of  mahant—Dharmsala  Thakar  Bhawa 
Singh,  Amritsar— Nomination  of  successor— Approval  of  brotherhood. 

In  a  Boit  regarding  the  succession  to  the  oflSee  of  raahant  of  the 
dharmsula  of  Nirmla  Sadhs,  known  as  Thakar  Bhawal  Singh,  ninata 
ODtside  the  city  of  Amritsar,  held^  that  by  cu3toin  the  mle  of  sooeesaioo 
was  that  the  mahant  may  nominate  his  successor,  but  that  the  nominatioo 
will  not  prevail  nuless  the  brotlierhood  formally  approve  the  appointment. 

If  there  be  no  nomination,  then  the  brotherhood  meet  and  formally 
appoint. 

If  the  mahant  misconducts  himself,  the  brotherhood  have  the  power 
to  dismiss  him. 

The  brotherhood  strictly  speaking  are  those  connected  by  spiritual 
ties  with  the  founder  of  the  institution,  althoagh  it  apparently  may  be 
held  to  include  aJso  the  whole  sect  who  are  also  related  to  each  other  by 
spiritual  ties. 

Pungah  Record^  No.  87  of  1891,  referred  to. 
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Fint  Of  peal  frpm  the  decree  of  Carr  Stephen  Esquire,  Dishiet 
Judge,  Amritsar,  dated  2\8t  January  1890. 

Madan  Gopal,  for  appellants. 
J.  C.  Basn,  for  respondent. 

This  was  a  suit  to  obtain  possession  of  a  dharmsala,  known 
as  Thakar  Bhawal  Singh,  situated  outside  the  city  of  Amritsar 
near  the  Ghi  Mandi  darwaza. 

The  plaintiff  alleged  that  thelasfc  mahant  was  his  gurbhai, 
Khazan  Singh,  and  that  as  the  gurbhai  of  the  last  mahant 
and  also  as  the  elect  of  the  Bhekh  of  his  fraternity  after  the 
death  of  one  Narain  Singh  (a  nephew  of  Khazan  Singh  who 
had  meanwhile  succeeded  his  uncle  as  mahant)  he  was  again 
nominated  mahant.  The  plaintiff  therefore  sought  to  recover 
possession  of  the  dharmsala  and  the  property  attached  thereto. 

The  defendants'  pleas  had  reference  to  questions  of  fact 
The  lower  Court  decreed  in  favour  of  the  plaintiff  that  he 

was  the  mahant  of  the  dharmsala  and  entitled  to  possession 

accordingly. 

The  defendants  appealed  to  the  Chief  Court.  Nothing 
appearing  in  the  record  as  to  the  rule  of  succession  applicable 
to  the  case,  the  Chief  (])ourt  made  an  order  of  remand  to  ascer- 
tain the  rule  of  succession  according  to  the  custom  applicable 
to  the  institution  in  question ;  and  with  whom  the  power  of 
appointment  rested. 

The  return  made  was  in  favour  of  the  plaintiff  ' and  is  * 
suflSciently  stated  in  the  judgment. 

The  order  of  remand  and  the  judgment  of  the  Court  was 
delivered  by 

Bknton,  J.  (RiVAZ,;j.,-concurring).— The  defendants-appel-  gth  January  1892. 
lants  have  been  permitted  to  appeal  as  paupers  against  a  decree 
of  the  District  Judge  of  Amritsar,  declaring  that  the  plaintiff 
Baj  Singh  is  the  mahant  of  the  dharmsala,  known  as  t^hat  of 
Thakar  Bahawal  Singh,  situated  at  Amritsar,  and  granting  |iim 
possession  of  all  the  property,  moveable  and  immoveable,  which 
was  sued  for,  found  to  be  of  the  value  of  Rs.  6,504.  Accord- 
ing to  the  judgment,;t]ie  decree  should  have  been  declaratory 
merely,  but  the  plaint  prayed  for  possession  and  any  other 
relief  that  might  be  thought  proper,  and  the  terms  of  the 
decree  prepared  in  English  is  that    the  plaint  is  decreed  with 

Digitized  by  VjOOQ IC 


860 


CnriL  JUDGMENTS— No.  106. 


[  BiCOBD 


The  plaintiff  Baj  Singh  in  his  plaint  pave  a  long  ramb- 
ling account  of  the  tennre  of  the  office  of  mahant  of  this 
dharxnsala  in  recent  years.  According  to  it,  the  plaintiff 
appears  to  recognize  Khazan  Singh  as  the  last  doly 
appointed  mahant  prior  to  himself,  saying  that  he  himself 
$?ot  him  appointed  by  waiving  his  own  claim  in  his  favoor. 
Khazan  Singh  died,  he  says  in  the  plaint,  in  October  1885. 
He  does  not  recognize  either  of  the  two  persons  who  have 
pretended  to  hold  the  office  since  then.  These  persons  were, 
first,  Narain  Singh,  who  was  appointed  by  Khazan  Singh 
under  a  will  ezecnted  nnder  nndne  influence,  and  then  there 
was  a  pretended  appointment  of  the  defendant,  Hamam 
Singh,  by  a  will  dated  13th  December  1887,  which  was 
invalid  becaase  Narain  Singh  was  then  a  minor,  and  for 
other  reasons. 

Plaintiff's  suit  was  brought,  according  to  the  plaint,  eight 
months  after  the  death  of  Narain  Singh,  and  he  based  his  claim 
on  the  fact  that  ho  was  gurbhai  of  Khazan  Singh,  and  that  he 
had  been  apppointed,  at  a  date  then  unspecified,  mahant  bj  the 
Sadhs  and  mahants,  or,  as  we  may  understand,  by  the  brother- 
hood. His  pleader  stated  that  this  appointment  took  place  on 
the  3rd  August  1888,  and  he  maintained  that,  if  it  were  not  valid, 
still  the  plaintiff  was  entitled  to  the  succession  as  Khazan  Singh's 
gurbhai.  He  objected  to  the  defendant,  Arbel  Singh,  that  he 
was  not  a  chela  of  Khazan  Singh  ;  that  he  belonged  not  to  the 
Nirmla  sect  of  mendicants  but  to  that  of  the  Udasis,  and  that 
he  was  a  married  man  ;  and  that  for  both  these  reasons  he  was 
disqualified. 

The  defendants  denied  the  alleged  election  on  the  3rd 
August  1888  by  the  brotherhood.  They  denied  that  the 
plaintiff  was  gurbhai  of  Khazan  Singh  or  chela  of  Dai 
Singh,  or  that  he  wa.s  appointed  to  succeed  to  a  former  mahant, 
Partap  Singh.  They  maintained  that  any  claim  to  the  suc- 
cession he  might  have  had  was  lost  wheu  he  did  not  succeed 
4Partap  Singh.  The  defendants  maintained  that  the  appoint- 
ments of  Narain  Singh  and  Harnam  Singh  by  wills  of 
the  previous  mahant  were  valid  appointments,  and  that  if 
Hamam  Singh's  appointment  were  not  valid,  the  plaintiff 
had  no  title  io  succeed  in  presence  of  Arbel  Singh,  chela  of 
Khazan  Singh  and  gurbhai  of  Narain  Singh.  They  admitted 
that  Arbel  Singh  was  not  a  celibate,  but  they  maintained  that 
celibaojr  was  not  a  necessary  qualification. 
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The  lower  Court  has  fonnd  that  the  appointment  of 
Narain  Singh  by  Khazan  Singh's  will  was  a  valid  appointment 
but  that  Narain  Singh  never  executed  any  will  in  favour  of 
Hamam  Singh,  and  that  it  would  not  have  been  valid  if  he  had. 
It  has  held  that  the  plaintiff,  there  being  no  nomination  by 
the  mahant,  was  validly  elected  by  the  brotherhood  as  being  a  | 
chela, — whose  chela  is  not  stated. 

The  issues  which  were  drawn  by  the  lower  Court  appear 
to  be  altogether  inadequate  for  the  proper  decision  of  the  case, 
and  there  has  accordingly  been  no  proper  inquiry.  The  plain- 
tiff, in  order  to  be  entitled  to  succeed,  was  bound  to  state  the 
rule  or  rules  of  succession  and  to  prove  them,  and  then  to  I 
show  that  these  rules  indicated  him  as  the  proper  successor. 
Throughout  the  record,  the  rule  of  succession  has  nowhere  been 
stated,  nor  has  there  been  any  inquiry  to  determine  what  it  is. 

In  argument  in  this  Court  it  was  alleged  for  the  plaintiff 
that  the  rule  of  succession  was  that  the  mahant  may  nominate, 
but  the  nomination  is  subject  to  confirmation  by  the  brother- 
hood. In  the  case  of  there  being  no  nomination,  the  brotherhood 
have  full  power  to  appoint  any  one,  whether  he  was  chela  of 
the  last  incumbent  or  not,  but  he  must  be  unmarried.  The 
•lection  might  be  held  anywhere. 

On  the  other  hand,  the  defendant's  pleader  alleged  that  the 
mahant  had  power  to  appoint  without  reference  to  the  brother- 
hood. If  he  made  no  appointment,  then  the  brotherhood  assem- 
bled at  the  institution  were  at  liberty  to  elect  to  the  office  a  I 
chela  of  the  last  mahant,  if  there  were  any  such,  and  if  not,  ( 
then  somebody  else.  It  will  thus  appear  that  the  parties  are  at 
issue  with  regard  to  the  rule  of  succession  which  most  be 
established  after  due  inquiry. 

The  case  is  remanded  to  the  lower  Court  for  inquiry 
into  the  whole  question  of  the  succession,  de  novo,  save  that  any 
evidence  already  recorded  may  stand,  unless  it  be  desired  to 
examine  the  witnesses  afresh  on  any  point. 
The  issues  to  bo  tried  are  — 

1.  What  is  the  rule  of  succession  to  the  office  of  mahant 
according  to  the  custom  applicableto  the  institution 
in  all  its  details,  as  indicated  in  the  statements  of 
it  given  above,  or  as  they  may  appear  at  the  trial  P 
With  whom  does  the  power  of  appointment 
rest  ?  With  the  mahant  or  with  the  brotherhood, 
or  partly  w  ith  the  former  and  partly  with  the  latterP 
Who  constitute  the  brotherhood  k 
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2.  Is  the  plaintiff  entitled  to  succeed  as  mahant  accord- 

ing  to  the  rule  as  found  in  accordance  with  issnr^ 
No.  I,  and  has  he  all  the  necessary  qualifications  ? 

3.  Did  Narain  Singh  rightfully  hold  the  oflSce  in  accor- 

dance with  the  said  rule  ? 
We  have  not  heard  the  parties  with  reference  to  the  pro- 
perty in  dispute,  ft  may  accoriingly  be  assumed  that  the 
inquiry  already  held  in  regard  to  it  is  sufficient.  The  case 
will  be  returned  to  this  Court  with  findings  on  the  aboyeisaaes 
in  three  months. 

Benton,  J.—  A  return  has  now  been  made  to  the  order  of  the 
8th  Jannary  remanding  the  (jase  for  inquiry  on  cei-tain  points 
An  objection  to  the  return  has  been  filed  by  the  appellant^  and 
we  have  heard  his  counsel  on  the  further  inquiry  and  also  on  all 
the  evidence  bearing  on  it. 

As  regards  the  rule  of  succession,  the  finding  is  that  the 
mahant  may  nominate  his  successor,  but  the  nomination  will 
not  prevail  unless  the  brotherhood  formally  approve  of  the 
appointment.    If  there  be  no  nomination,  then  the  brotherhood 
meet  and  formally  appoint.    If  the  mahant  misconducts  him- 
^  self,  the  brotherhood  have  the  power  to  dismiss.   The  brother- 
-  hood  strictly  speaking  are  those  connected  by  spiritual  ties 
!  with  the  founder  of  the  institution,  although  it  apparently  may 
be  held  to  include  also  the  w^ole  sect  who  are  also  related  to 
:  each  other  by  spiritual  ties. 

The  lower  Court  has  held  that  the  plaintiff  is  entitled 
to  succeed,  as  having  been  duly  elected  by  the  brotherhood 
to  succeed  Khazan  Singh,  the  appointment  of  Narain  Singh 
not  being  valid  as  being  without  the  sanction  of  the  brother- 
hood and  the  nomination  being  by  a  will  executed  while  Khasan 
Singh  was  not  competent.  Narain  Singh  had  no  power  to 
appoint  a  successor,  and  he  has  been  in  bad  health  since  appoint, 
ed  and  nnder  the  influence  of  his  father  whose  sole  object  is  to 
aggrandize  his  own  family. 

We  are  not  quite  sure  that  Narain  Singh  was  not  duly 
appointed  in  consequence  of  the  will  and  the  acceptance  of  the 
brotherhood.  Khazan  Singh  died  in  1885  apparently,  while 
Narain  Singh  died  in  the  early  part  of  1888.  In  the  interval 
there  was  no  dispute  and  plaintiff's  alleged  appointment  by  the 
brotherhood  did  not  take  place  until  August  1888.  The  plain- 
tiff did  not  challenge  the  appointment  of  Narain  Singh;  there  in 
evidence  that  it  was  sanctioned  by  a  meeting  of  the  brotherhood 
and  the  broiheiphood  did  not  take  up  the  matter  in  plaintiff's 
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favoDr  until  after  Narain  Singh's  death.  This  view  of  the 
matter  is  not  in  conflict  with  the  finding  of  the  District  Courts, 
that  the  sanction  to  the  appointment  rests  with  the  brotherhood 
and  that  a  mahant  may  not  be  appointed  by  the  incumbent 
withfjut  reference  to  the  brotherhood. 

It  follows,  however,  from  this  view  of  the  matter  that  the 
appointment  of  Hamam  Singh,  which  rests  on  Narain  Singh's 
will  alone,  cannot  be  regarded  as  valid. 

With  regard  to  the  rale  of  appointment  and  succession, 
which  has  been  found  by  the  District  Judge  as  stated  above, 
we  think  that  it  is  in  full  accord  with  the  evidence,  regarded 
as  a  whole.  Several  of  the  witnesses  who  gave  the  evidence 
are  respectable  mahant«  ia  charge  of  dharmsalas  in  and  about 
Amritsar.  Their  evidence  as  to  the  rule  of  appointment  goes 
to  curtail  their  own  power,  and  we  think  the  lower  Court 
rightly  regarded  it  as  genuine  evidence.  The  fact  of  the 
meeting  whicJi  appointed  the  plaintiff  has  not  been  so  clearly 
broQght  out  as  it  might  have  been.  The  witnesses  stated  that 
the  brotherhood  assembled  at  another  dharamsala,  a  mile 
away,  and  agreed  to  the  appointment.  They  do  not  give  details 
as  to  the  persons  who  were  present,  but  it  was  rather  for 
the  other  side  to  cross-examine  and  bring  out  these  details  than 
for  the  plaintiff,  if  they  thought  that  they  could  prove  the^broad 
assertion  false.  There  was  hardly  any  cross-examination  save 
in  one  instance. 

Our  attention  has  been  drawn  to  the  case  reported  as 
Punjab  Becordf  No.  37  of  1891,  which  also  was  one  of  Nirmla 
Sadhs.  It  was  there  ruled  with  regard  to  an  institution  in  the 
Ferozepore  District,  that  an  appointment  by  a  mahant  was  not 
had,  because  a  gurbhai  did  not  assent  to  it.  This  finding  is  not 
opposed  to  the  conclusion  we  now  arrive  at,  which  is  that 
appointment  rests  with  a  majority  of  the  brotherhood.  Moreover, 
institutions  in  different  districts  may  be  governed  by  different 
rules.  The  weight  of  evidence  in  the  present  case  distinctly 
establishes  that  the  plaintiff  was  duly  appointed  in  accordance 
with  the  rules  applicable  to  institutions  like  the  one  in  dispute 
at  Amritsar,  of  which  there  are  said  to  be  thirty  or  forty. 

We  therefore  dismiss  the  appeal  with  costs,  and  we  direct 
that  the  attention  of  the  Collector  of  Amritsar  be  drawn  to  the 
decree  with  a  view  to  the  realisation  of  the  costs  which  should 
he  paid  by  the  pauper  def  endanta. 

Appeal  iimnimd. 
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No.  106. 

NUR  MUHAMMAD  AND  0THERS,-(Defbndabt8),- 
APPELLANTS, 


GHULAM  HABIB  AND  OTHERS,— (PLUNTim),- 


Muhammadan  ihtinSy  Dera  Ismail  Khan  District-- Suecesiion  to  Und 
and  offerings— Alienations-Religious  office. 

J.  M.,  who  died  about  a  year  before  sait,  was  owner  of  half  the  land 
attached  to  the  Shah  Habibwala  khangah  in  the  Dera  Ismail  Khan  Dis* 
trict  and  was  entitled  to  a  half  share  in  the  management  and  offerings  of 
the  shrine  :  he  settled  this  property  on  N.  M.,  his  sister's  sod,  on  conditioo 
that  he  (the  grantor)  should  receive  maintenance  during  his  lifetime. 

The  plaintiffSi  members  of  the  family  and  related  to  J.  M.  in  the 
fonrth  degree  (computed  in  accordance  with  the  opinion  expressed  in 
Punjab  Record,  No.  126  of  1890)  were  entitled  to  a  two-thirds  share  of  the 
other  moiety  of  the  management  and  offerings,  sued  to  set  aside  the  above 
arrangement  on  the  grounds  (1)  that  the  property  was  wakfj  and  (2) 
that  J.  M.  was  not  competent  to  make  the  alienation. 

Held,  that  by  custom  the  plaintiffs  were  entitled  to  inherit  the  share 
in  the  management  and  offerings  in  preference  to  N.  M.,  a  sister's  son, 
his  place  being  after  collaterals  related  in  the  fourth  degree. 

Heldf  also,  that  assuming  that  J.  M  as  proprietor  could  alienate  only 
for  necessity,  there  appeared  to  be  satisfactory  reasons  for  holding  that 
the  alienation  of  the  land  was  justified  by  necessity.  The  knd  vae 
simply  heritable  property  unconnected  with  the  shrine,  save  that  hitherto 
both  had  belonged  to  the  bame  people. 

Held,  also,  that  the  shrine  must  be  regarded  as  a  religious  inatitutioii 
of  a  sort.  It  could  not  be  regarded  as  wakf,  it  being  nowhere  laid  down 
that  a  mausoleum  raised  to  a  saint  is  to  be  so  treated.  The  succession  to 
the  superintendence  and  management  of  the  shrine  are  to  be  determined 
by  the  rules  and  customs  which  have  hitherto  been  applied  to  the  partieo* 
lar  Institution,  as  in  other  like  cases. 

Eeld,  farther,  that  the  transfer  of  a  share  in  the  shrine  and  the 
offerings  was  akin  to  the  transfer  of  a  religious  office  and  was  invalid^ 


I.  L.  B.,  6  Mad.,  76,  referred  to  and  foUowed. 

Further  appeal  from  the  decree  of  E.  B.  Beckett^  Esquire, 
Divisional  Judge,  Derajat,  dated  23rd  December  1889. 
P.  C.  Chatterjee  and  K.  P.  Roy,  for  appellants. 
Oertttl  and  Batesy  for  respondents. 


Appbllatm  Sidb. 


Versui 


RESPONDENTS. 


Case  No.  431  of  1890. 
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Tliis  was  a  snit  for  a  share  in  (1)  the  land  which  had 
heretofore  heen  held  by  the  family  which  had  held  charge  of 
the  Shah  Habibwala  khangah  in  the  District  of  Dera  Ismail 
Khan ;  (2)  a  share  in  the  management  and  offerings  of  the 
shriiie. 

One  of  the  family,  Jan  Muhammad,  was  possessed  of  half 
the  land  in  question  and  was  also  entitled  to  a  half  share  in  the 
management  and  offerings  of  the  shrine :  this  he  settled  on 
Nar  Muhammad,  his  sister's  8on,on  condition  that  he  (the  donor) 
should  receive  maintenance  daring  his  lifetime. 

The  plaintiffs,  who  had  a  two-thirds  share  in  the  other 
moiety  of  the  land  and  offerings,  sued  to  contest  this  arrange- 
ment on  the  ground  that  the  property  was  waikf  and  that 
Jan  Muhammad  was  not  competent  to  make  the  alienation. 

The  lower  Courts  disallowed  the  plaintiffs'  claim  in  respect 
of  the  land,  the  Divisional  Judge  remarking,  the  land  "  has 
"  nothing  to  do  with  the  tomb."  ♦  ♦  ♦  «  The  case  of  the 
"  offerings  and  of  the  well  land  are  quite  separate."  Both 
Jower  Courts  held  that  the  offerings  were  wakf.  "  It  is  admit- 
ted "  said  the  Divisional  Judge  **  that  the  shrine  is  wahf  and 
"  the  offerings  are  attached  to  it  and  cannot  be  separated,"  and 
the  plaintiffs  obtained  a  decree  accordingly  for  the  share  claimed 
in  the  offerings. 

The  defendants  preferred  a  further  appeal  to  the  Chief 
Court  and  the  plaintiffs  filed  a  cross-objection  under  Section  561, 
Civil  Procedure  Code. 

The  judgment  of  the  Court  was  delivered  by 

Benton,  J. — The  suit  has  reference  to  a  shrine  known  as  19<J  A^il  ]892« 
Shah  Habibwala  khangah  and  certain  land  which  has  hereto- 
fore been  held  by  the  family  which  has  held  charge  of  the 
shrine,  viz.,  the  descendants  of  Musa, Khalifa  of  the  saintHabib. 
One  of  the  family,  Jan  Mahammad,  who  died  a  year  before  suit 
was  brought,  was  possessed  of  half  the  land  in  question  and  was 
entitled  to  a  half  share  in  the  management  and  offerings  of  the 
shrine,  and  he  settled  this  property  on  Nur  Mahammad,  his 
sister  s  son,  on  condition  that  he  should  himself  receive  main- 
tenance during  his  lifetime.  The  plaintiffs,  who  are  members  of 
the  family  entitled  to  a  two-thirds  share  of  the  other  half  share 
of  the  land,  and  to  two-thirds  of  the  other  half  of  the  manage- 
ment, sue  to  set  aside  this  arrangement  on  the  ground  that  the 
property  is  wahf^  and  that  Jan  Muhammad  was  not  com- 
petent to  make  the  alienation  and  they  claim  possession.  Their 
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claim  has  been  disallowed  in  respect  of  the  land  and  decreed  in 
regard  to  the  interest  in  the  shrine.  The  defendant  appeals 
afj^ainst  the  decree  in  so  far  as  it  is  nnfavonrable  to  him,  and 
there  is  a  cross-objection  by  the  plaintiffs  in  respect  of  the 
agricnltaral  land. 

The  Divisional  Judge  held  that  the  land  was  qnite  distinct 
from  the  shrine  and  that  it  was  not  waJcf,  while  the  shrine  and 
the  offerings  were  property  of  this  character.  He  therefore 
dismissed  the  appeal  to  him  against  the  decree  of  the  Dis- 
trict Judge  which  gave  the  plaintiffs  two-thirds  of  the  half 
share  of  the  shrine  and  offerings,  but  dismissed  their  claim  in 
regard  to  the  land. 

The  information  we  have  regarding  the  shrine  and  the 
land  is  scant,  but  still  it  is  valuable  for  the  purpose  of  deter- 
mining the  nature  of  the  property  in  dispute.  We  learn  from  the 
Settlement  Record  that  Shah  Habib  came  to  the  village  seTen 
generations  back;  that  he  was  a  man  held  in  great  respect;  and 
that  the  proprietors  gave  him  the  land  in  dispute  that  he  might 
settle  on  it  and  reside  amongst  them.  He  did  so,  and  in  course 
of  time  died.  He  bequeathed  it  to  his  Khalifa,  Mnsa,  whose 
family,  and  those  who  held  him  in  respect,  then  raised  the  tomb 
to  him.  The  persons  who  held  him  in  reverence  continued  to 
bring  offerings  and  present  them  at  his  tomb.  These  offerings 
have  been  enjoyed  hitherto  by  his  heirs  according  to  the  pedigree 
table,  which  goes  as  far  back  as  the  fourth  in  degree  from  Jan 
Muhammad.  Jan  Muhammad  and  the  plaintiffs  are  both 
descended  from  this  ancestor. 

It  is  obvious  from  this  account  that  when  the  land 
was  given  to  Shah  Habib;  there  was  and  could  be  no 
question  of  its  appropriation  to  support  the  shrine.  That  land 
is  simply  heritable  property  unconnected  with  the  shrine,  save 
that  hitherto  both  have  belonged  to  the  same  people.  The  find- 
ing of  the  Divisional  Judge  as  regards  this  property  is  there- 
fore correct. 

The  shrine,  we  think,  must  be  regarded  as  a  religious 
institution  of  a  sort.  We  cannot  see  that  it  should  be  regarded 
as  vafc/.  It  is  nowhere  laid  down  that  a  mausoleum  raised 
to  a  saint  is  w?aA/.  The  succession  to  the  superintendence  and 
management  of  the  shrine  must  be  determined  by  the  rules  and 
customs  which  have  hitherto  been  applied  to  the  particular 
institution,  as  in  other  like  cases.  The  rule  of  succession 
hitherto  has  obviously  been  that  the  Khalifa's  descendants  have 
sacceoded  to  a  share  of  the  offerings  and  of  the  management 
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just  as  if  it  had  been  ordinary  property.  For  the  defendant,  it 
was  maiataioed  that  the  shrioe  was  merely  heritable  pro- 
perty subject  to  a  trast,  and  that  as  such  it  was  capable  of 
alienation  subject  to  the  tmst.  We  are  nnable  to  accept  this 
view  of  the  matter.  ^^>;t 

Apart  from  the  question  of  the  nature  of  the  property  dealt 
with,  which  has  just  been  discussed,  the  following  questions 
arise  on  the  appeals  of  the  parties — 

1.  Whether  in  accordance  with  custom  the  plaintiffs  are 
entitled  to  inherit  in  preference  to  the  defendant,  the  sister's 
son  ? 

2.  Should  this  be  decided  in  the  plaintiffs'  favour,  there  is 
next  the  question  with  regard  to  the  agricultural  land,  whether 
Jan  Muhammad  was  competent  to  make  the  transfer  P 

3.  Whether  he  was  competent  to  transfer  a  share  of  the 
management  with  a  right  to  a  share  in  the  offerings  to  his 
sister's  son  ? 

4.  Whether  the  plaintiffs  are  precluded  from  objecting 
to  the  alienation,  because  they  had  already  themselves  taken  an 
alienation  by  way  of  mortgage  from  Jan  Muhammad  which  has 
been  redeemed  by  the  defendant  P 

With  regard  to  the  first  matter,  we  find  on  examining  the 
Riwaj't-amy  which  is  accepted  by  both  parties  as  containing 
the  proper  rule  of  succession,  that  the  plaintiffs  are  entitled  to 
succeed  in  preference  to  the  'sister's  son.  His  place  is  after 
collaterals  related  in  the  fourth  degree.  We  consider  that 
this  describes  the  plaintiff's  relationship  in  accordance  with 
the  correct  computation  as  laid  down  in  Punjab  Record^  No.  126 
of  1890,  as  the  common  ancestor  is  the  fourth  in  ascent,  counting 
from  Jan  Muhammad.  We  see  no  reason  for  holding  that  the 
rule  of  computation  is  inapplicable  in  the  present  case,  as 
contended  for  the  plaintiffs. 

The  question  of  an  ordinary  proprietor's  competency  to 
alienate  has  not  been  discussed  in  the  Courts  below,  and  this 
would  be  a  good  reason  for  not  allowing  it  to  be  taken  up  now, 
there  being  no  sufficient  materials  on  the  record  for  dealing 
with  it.  Assuming,  however,  that  Jan  Muhammad,  as  proprietor, 
CQuld  alienate  only  for  necessity,  there  appear  to  be  satisfactory 
reasons  for  holding  that  the  alienation  of  the  land  was  justified 
by  uece&sity.  The  property  was  already  burdened  and  he  was 
in  difficulties.  In  all  probability  in  settling  the  land  on  the 
defendant,  he  only  made  a  reasonable  provision  for  paying 
off  his  debts  and  meeting  his  future  wants. 
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As  regards  the  traDsfer  of  a  share  in  the  shrine  and  the 
offerings,  it  is  clear  that  the  transfer  amounted  to  a  transfer  of 
an  office,  in  -which  the  deceased  Jan  Mnhammad  was  associated 
with  others  of  the  same  descent  as  himself,  along  with  a  fnnd 
to  be  managed,  which  afforded  him  and  his  associates  emoln- 
ment  for  their  trouble.  The  office  was  a  hereditary  one.  It 
conld  not  be  efficiently  discharged  by  any  save  those  who  on 
account  of  their  descent  might  be  supposed  to  be  influenced  by 
affection  and  reverence  for  the  saint  of  their  ancestors.  The 
prosperity  of  the  institution  may  be  regarded  as  dependent  on 
proper  management,  and  such  management  could  not  be  antici- 
pated if  aliens  of  any  caste  or  creed  were  associated  with  the 
members  of  the  family  who  hitherto  had  the  management. 
There  was  no  objection  from  this  point  of  view  to  the.  mortgage 
to  the  plaintiffs,  and  no  conclusion  in  favour  of  the  power  of 
alienation  to  a  stranger  or  a  member  of  a  different  family  is  to  be 
drawn  from  it.  The  transfer  was  not,  as  maintained  by  the 
plaintiffs,  of  mere  heritable  property  burdened  with  a  trust. 
In  support  of  this  contention  10  W.  R».,  299,  was  quoted,  as  well  as 
Amir  Ali  on  Muhammadan  Trusts,  351,  but  the  report  of  the 
case  referred  to  is  too  meagre  to  enable  aoy  conclusion  to  be 
safely  founded  on  it.  It  was  held  by  the  Privy  Council  in  L.  R., 
4  Ind.  App.,  76  (Baja  Vurmah  Valia  v.  Bavi  Vurmah  Mutha)  that 
the  sale  of  a  religious  trust  was  illegal  and  that  there  could  be 
no  valid  custom  qualifying  the  principle  that  such  trusts  are 
unsaleable.  It  is  true  that  this  is  hot  a  case  of  a  trust  but  of 
a  religious  office,  but  it  appears  that  the  same  principle  applies, 
and  this  was  the  view  taken  by  the  Madras  High  Court  in  the 
case  reported  at  I.L.  B.,  6  Mad.,  76,  which  seems  to  us  to  be  a  case 
exactly  in  point.  It  lays  down  that  the  sale  of  a  religious  office 
(which  we  regard  the  present  transaction  as  regards  the  offer- 
ings to  be  in  effect)  to  a  person  not  in  the  line  of  heirs,  though 
otherwise  qualified  for  the  performance  of  the  office,  is  illegal. 
The  previous  history  of  the  institution  shows  that  no  such 
transfer  has  been  admitted.  The  non-existence  of  any  such 
instances  appears  not  to  be  due  to  accident,  but  to  be  based  on 
sound  principles  necessary  to  the  harmonious  management  of  the 
institution  and  its  prosperity. 

We  accordingly  affirm  the  decree  of  the  lower  Court,  al. 
though  with  regard  to  certain  points  on  grounds  somewhat 
different.  As  both  sides  fail  in  their  appeals,  the  appeals  are 
dismissed  with  costs, 

A]^al  dimmed. 
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PIR  BAKHSH,— (Dbpbndant),-APPELLANT, 


Versus 


Appellatb  Sidb. 


ISA  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 
Case  No.  710  of  1890. 
(Benton  <fc  Ritaz,  JJ.) 

Custom — Khanadamad^ Appointment  of,  to  succeed  to  estate  of  sofUess 
proprietor — Arains  of  tahsil  Zira,  Ferozepors  -District, 

Poundy  in  a  sait  the  parties  to  which  were  Arains  of  tahsil  Zira  in 
the  Ferozepore  District,  that  according  to  the  custom  of  the  tribe  a 
khanadamad  may  be  appointed  to  snooeed  to  the  estate  of  a  sonless 
proprietor  to  the  exclusion  of  his  brother  and  nephevrs. 

Further  appeal  from  the  decree  of  Lieutenant-CoJonel  H.  J.  LaW' 
rsnce,  Divuional  Judge,  Ferozepore,  dated  2Srd  April  1890. 
Oertel,  for  appellant. 

This  was  a  suit  to  recover  possession  of  26  kanals  9  marlas 
of  land  situate  in  manza  Rarwan,  tahsil  Zira  in  the  Feroze- 
pore District,  the  parties  being  Arains. 

The  land  was  owned  by  one  Lehna,  the  nncle  and  brother, 
respectively,  of  the  claimants.  Lehna  died  without  a  son,  and, 
according  to  the  plaintiffs,  his  widow  remained  in  possession 
of  the  property.  She  also  died  six  years  before  suit  when  the 
lan(3^as  submerged  by  the  river.  The  plaintiffs  further  alleged 
that  two  years  prior  to  suit  the  land  had  re-appeared  from  the 
river;  that  the  defendant  had  forcibly  taken  possession  of  it,  and 
had  been  recorded  as  proprietor  in  the  revenue  papers.  The 
plaintiffs  accordingly  sued  for  possession. 

The  defendant  pleaded  that  the  land  in  dispute  formed 
part  of  the  land  owned  by  Lehna,  his  maternal  grandfather, 
who  had  adopted  him  and  brought  him  up  as  a  son ;  that  after 
Lehna's  death  his  widow  came  into  possession  of  the  property 
and  that  she  had  gifted  the  whole  of  the  land  to  the  defendant 
by  a  registered  deed  of  gift,  and  that  mutation  of  names  had 
also  been  effected  in  his  favour. 

The  first  Court  found  in  favour  of  the  defendant  and 
dismissed  the  plaintiffs*  suit  with  costs* 

The  Divisional  Judge  held  in  appeal  that  the  property  in 
suit  was  not  included  in  the  gift  by  Lehna's  widow,  and 
decreed  the  plaintiffs'  suit. 

The  defendant  preferred  a  further  appeal  to  the  Chief 
Court   Li  admitting  the  appeal  to  a  Bench,  Sir  Meredytb 
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Plowden  recorded  the  following  interlocutory  order :  "  Pir 
Bakhsh  was  the  daaghter's  son  hj  Bnkna  who  was  hkana- 
"  damad  of  Lehna,  The  intention  of  the  gift  was  to  confirm 
''the  title  of  Pir  Bakhsh  as  heir  of  Lehna,  and  I  think  thatinteo- 
"  tion  may  be  given  effect  to  notwithstanding  that  the  words  of 
"  the  gift  were  limited  to  the  land  then  above  water." 

The  Chief  Court  made  an  order  of  remand  under  Section 
566,  Civil  Procedure  Code,  and  the  retom  made  was  that 
according  to  the  custom  of  the  tribe  (Arains)  a  khanadamad 
may  be  appointed  to  succeed  to  the  estate  of  a  sonless  proprie- 
tor, and  that  the  defendant's  father  was  so  appointed. 

The  order  of  remand  and  the  judgment  of  the  Court  was 
delivered  by 

1«<  Deer.  1891.  Benton,  J. — This  is  a  consolidated  appeal  in  two  suits 

instituted  on  the  same  day  in  the  same  Court,  vtz.^  that  of  the 
Munsif  of  Zira  and  disposed  of  by  one  judgment  by  the  Divi- 
sional Judge.  There  was  also  a  third  suit  based  on  the  same 
cause  of  action  and  instituted  like  the  other  two  in  the  same 
Court  and  at  the  same  time.  This  was  an  unclassed  suit  being 
for  a  house  in  a  village  of  less  value  than  Rs.  100.  The  appeal 
lay  to  the  District  Judge,  but  it  was  disposed  of  by  the  Divi- 
sional Judge  along  with  the  other  two  and  in  the  same  maDoer. 
The  Divisional  Judge  in  all  three  suits  set  aside  the  Afunsifs 
order.  In  the  unclassed  suit  no  further  appeal  lies  under 
Section  40  (last  clause)  of  the  Punjab  Courts'  Act.  This  last 
case  accordingly,  if  it  be  dealt  with  at  all,  must  be  disposed  of 
in  revision. 

The  plaintiffs  are  the  nearest  collaterals  of  one  Lehna,  who 
died  many  years  ago  leaving  a  widow  and  a  daughter's  son,  the 
defendant.  The  suits  are  for  property,  which  it  appears  must 
be  regarded  as  a  portion  of  the  estate  of  Lehua.  The  agricul- 
tural land  in  suit  is  land  which  was  in  the  river  until  it  came 
out  two  or  three  years  ago. 

The  defendant  claimed  the  agricultural  land  and  also  the 
house  in  accordance  with  a  deed  of  gift  from  the  widow  exe- 
cuted in  1877,  which  recited  the  relations  which  existed 
between  Lehna,  the  defendant's  father  and  mother  and  the 
defendant  himself, — how  the  parents  from  the  time  of  marriage 
always  resided  with  Lehna  and  did  him  service,  while  the 
defendant  was  to  him  as  an  adopted  son.  The  defendant  also 
cUimed  the  Ittnd  in  conseqnenod  of  thb  relation. 
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In  all  the  cases  two  issnes  were  fixed  in  the  first  Court. 
The  first  issue  snccinctly  stated  was,  whether  the  lands  in 
dispute  were  covered  by  the  deed  of  gift  ? 

The  second  included  the  question,  whether  the  defendant's 
relation  to  the  deceased,  Lehua,  described  as  that  of  adopted 
SOD,  entitled  him  to  the  land  ? 

The  first  Court  found  that  the  gift  included  all  the  land  in 
dispute  and  it  dismissed  the  plaintiffs'  claim.  The  plaintiffs 
appealed  with  reference  to  this  decision.  The  appeals  had 
only  reference  to  the  gift,  whether  it  included  the  property  in 
dispute.  On  this  question,  the  Divisional  Judge  arrived  at  a 
different  conclusion  from  the  Munsif,  finding  that  the  deed  of 
gift  did  not  include  these  disputed  lands,  the  house  being 
omitted  by  an  oversight,  and  the  lands,  because  they  were  at 
the  time  under  water.  The  Divisional  Judge  did  not  deal  with 
the  question  raised  by  the  second  issue  nor  is  it  raised  in  the 
appeal  and  application  to  this  Court.  This  matter  was  permit- 
ted to  be  raised  orally  in  Court  by  the  learned  Judge  before 
whom  the  cases  came  in  chambers. 

After  hearing  the  parties,  we  think  that  the  Divisional 
Judge  rightly  held  that  the  deed  of  gift  does  not  include  the  lands 
in  dispute.    It  defined  precifiely  the  lands  conveyed  by  refer- 
ence to  the  numbers  of  the  fields  in  the  revenue  papers,  and  it 
gave  along  with  those  fields  all  village  rights  and  rights  in 
common  land.    We  are  of  opinion  that  this  did  not  in  the 
circumstances  include  the  house  in  the  village,  nor  did  it  include 
the  land  which  has  reappeared  from  the  river.    It  is  not  con- 
tended on  either  side  that  the  land  now  sued  for  is  an  accretion 
to  the  land  existing  at  the  time  the  deed  was  executed,  and 
there  is  nothing  to  show  that  according  to  the  law  of  alluvion 
prevailing,  alluvion  land  accretes  to  the  adjoining  land.  The 
usual  course  on  the  large  rivers  of  the  Punjab,  whose  action 
is  very  extensive,  is  that  the  land  which  emerges  returns  to  its 
former  owners-    In  this  case  there  is  no  doubt  as  to  the  former 
owner,  as  the  numbers  are  given.    We  think  no  inquiry  on  this 
point  necessary,  as  the  principle  above  indicated  appears  to  be 
accepted  by  both  parties.    The  third  ground  of  appeal  was 
withdrawn  in  argument. 

We  think,  however,  that  the  appeal  ^must  be  remanded 
under  Section  536  of  the  Civil  Procedure  Code  for  a  decision  on 
the  matter  of  tlie  second  issue  as  we  think  it  should  have  been 
stated.  We  are  of  opinion  that  properly  the  question  to  be : 
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ioqnired  into  was  whether,  according  to  the  custom  of  the 
parties,  a  childless  proprietor  may  appoint  a  resident  soo^in-law 
to  SQCceed  him,  and  whether  the  defendant's  father  wa«  so 
appointed  and  treated  hy  the  deceased,  Lehna,  so  that  the 
defendant  has  a  right  to  the  snccession.  It  will  be  seen  on 
reference  to  many  of  the  reported  cases  dealing  with  the  institn* 
tion  of  hhanadamad  that  it  is  not  anasaal  for  the  widow  to 
sncceed  to  her  hnsband  to  all  appearance,  and  for  the  khanada- 
mad  not  to  assert  his  rights  nntil  her  decease,  or  until  she 
divest  herself  by  a  deed  of  gift,  as  was  done  in  the  present 
instance.  The  near  relations  would  appear  to  have  acquiesced 
in  the  gift  as  a  matter  of  course,  although  it  comprised  85 
kanals  of  land,  while  the  property  now  in  dispute  is  only  26 
kanals,  and  their  conduct  in  disputing  the  present  cases  is 
somewhat  extraordinary.  The  lower  Coort  will  make  due 
inquiry  with  regard  to  the  matters  specified  in  the  above  issues 
and  return  findings  thereon  in  the  course  of  three  months.  The 
revision  CHse  with  regard  to  the  house  will  form  the  subject 
of  a  separate  order. 

The  Biioaj-i-am  (if  any),  the  Wajib-uUare  and  any  other 
authorities  on  custom  should  be  consulted  and  returned  with 
the  ]:ecord. 

Bknton,  J. — The  return  to  the  remand  order  of  the  1st 
December  1891  is  entirely  in  the  defendant's  favour.  It  goes  to 
show  that  according  to  the  cnstom  of  the  tribe  a  khanadamad 
may  be  appointed  to  sncceed  to  the  estate  of  a  sonlcss  proprie- 
tor, and  that  the  defendant's  father  was  so  appointed.  This  was 
established  by  the  evidence  of  witnesses  on  both  sides.  We 
have  no  doubt  that  this  finding  as  to  custom  and  as  to  the 
defendant's  position  is  correct,  as  it  goes  to  explain  how  the 
defendant  was  permitted  to  take  anything  under  the  widow's 
gift. 

The  defendant  has  been  recorded  for  a  fnll  third  share  of 
the  property  held  jointly  by  the  deceased,  Lehna,  and  the  plain- 
tiffs, and  the  effect  of  the  Divisional  Judge's  decree  is  to  deprive 
him  of  26  kanals  9  marlas  of  this  land  which  is  situated  under 
the  high  bank  of  the  river  and  is  subject  to  river  action. 
Lehna's  share  was  a  third  share  and  the  defendant  is  entitled 
to  the  whole  of  it  by  right  of  inheritance  according  to  the 
above  finding. 

fie  is  also  entitled  to  it  on  other  grounds.  His  title  to  a  full 
third  share  was  admitted  by  the  plaiutiffa  in  their  plaint  in  the 
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snit  for  4  kanals  in  which  thej  did  not  appeal  against  the  first 
Ooort's  decree  dismissing  their  claim. 

Also,  from  the  farther  information  supplied  by  the  first 
CoTlrt  showing  that  the  low  land  was  held  as  shamilat  of  the 
parties,  which  was  not  before  the  Court  when  the  order  of 
remand  was  passed,  it  seems  probable  that  the  deed  of  gift 
should  be  construed  as  covering  the  land  in  dispute,  as  it  speci- 
fies certain  fields  by  their  numbers  and  conveys  along  with  them 
the  huhuk  shamilat  wa  dihati.  These  words  are  quite  suflScient 
to  cover  not  only  land  recorded  as  shamilat  but  also  the  houses 
in  the  village  homestead.  We  need,  however,  lay  no  stress  on 
this  ground  or  investigate  it  further  as  the  defendant's  title  is 
otherwise  fully  established. 

We  therefore  accept  the  defendant's  appeal  and  dismiss 
the  plaintiffs'  suit  for  26  kanals  9  marlas  with  costs  in  all  the 
Courts. 

Appeal  allowed. 


No.  108. 

SANTA  SINGH,— PLAINTIFF.  J 

Versus  >BEFEBBSfC£  8lD«. 

MUSSAMMAT  BUDHWANTI,— DEFENDANT.  J 
Case  No.  9  of  1892. 

(FbIZELLE  &  BiNTON,  JJ.) 

Death  of  m'^^afidar — Resumption  of  muafi—' Settlement  made  with  heir  of 
muafidar — Right  of  heir  to  retain  possession  against  the  owners. 

In  a  reference  under  Section  617,  Civil  Procednre  Code,  the  Divisional 
Judge  stated  the  point  referred  (with  a  fall  explanation)  s^  follows  : — 

**  When  a  muafidar,  not  being  an  owner  of  land,  has  daring  the 
"  oontinusmce  of  his  muafi,  grant  a  right  (otherwise  than  as  tenant)  to 
.  *'  retain  possession  of  the  muafi  land  against  the  owners  and  such  muafidar 
has  died  and  the  muafi  has   been  resumed,  but  the  settlement  has 
"  been  made  with  an  heir  of  the  muafidar,  has  such  heir  the  right  (other- 
wise  than  as  tenant)  to  retain  possession  against  the  owners  "  ? 

Meld,  that  the  answer  to  the  question,  whether  the  heir  is  entitled  to 
retain  possession  against  the  (original)  owners  after  he  has  been  settled 
depends  entirely  on  the  terms  of  the  original  grant  to  him  by  the 
^iraen  and  it  unaffected  by  settlement  operations. 

BefermcB  to  the  Ohief  Court  by  F,  0,  Channing  Esquire, 
Diviiional  Judge,  Amritsaty  dated  29th  April  1892. 
The  statement  of  the  fact«  and  the  point  on  which  donbt 
WM  entertained  appear  from  the  following  order  of  the  Divisional 
Judge:— 
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29th  April  1892.  The  facts  in  this  case  are  fairly  simple.  Megh  Singh,  the 
father  of  plaintiff  ,  who  was  a  carpenter,  was  granted  hy  the 
village  owners  in  Sikh  times  a  muafi  of  the  land  in  dispute. 
At  the  settlement  of  1852  the  muofi  was  recognized  by  the 
Government  and  sanctioned  for  life.  The  rr.uojidar  dnringhis 
life  held  possession  of  the  land  on  the  usnal  muafidar's  title, 
which  is  not  that  of  a  tenant,  as  1  understand  it,  hot  ao 
anomalous  right  overriding  the  owner's  rights  during  the  con- 
tinuance of  the  muafi.  Probably,  during  the  Sikh  rule,  if  the 
muafidar  had  quarrelled  with  the  owners,  they  would  have  at 
once  resumed  his  wuafi  and  ejected  him,  but  when  once  the 
muafi  had  been  sanctioned  by  Government  they  could  not  have 
resumed  the  muafi  at  pleasure,  and  I  find  that  the  muaftdar 
during  his  lifetime  bad  a  right  to  hold  the  land  even  against 
the  will  of  the  owners,  but  that  he  was  not  owner  and  he  was 
not  tenant.  On  7th  September  1878,  the  muafidar  died  and  the 
muafi  was  resumed  on  the  12th  October  1878  :  the  Depotj 
Commissioner  ordered  that  it  should  be  assessed  at  Rs.  2,  and  the 
Tahsildar  was  ordered  to  send  in  the  application  of  the  person 
entitled.  The  present  plaintiff,  Appellant,  sent  in  an  application 
as  heir ;  the  Tahsildar  forwarded  it  to  the  Deputy  Commissioner. 
No  formal  order  was  passed  on  that,  but  the  application  was 
acted  on,  and  I  find  that  the  settlement  wa3  made  with  plaintiff- 
appellant,  as  heir  of  the  deceased  muafidar- 

1  also  find  that  before  twelve  years  had  passed  from  the  dat« 
of  the  muafidar's  death,  the  defendant,  owner  of  the  land,  ejected 
plaintiff.  I  find  that  plaintiff  did  not  abandon  the  land,  and 
further  that  as  twelve  years  had  not  elapsed  since  the  commence- 
ment of  plaintiff's  po.ssession  on  his  title  as  the  heir  to  a  lapsed 
muafi  with  whom  a  settlement  had  been  made,  he  had  not 
acquired  by  limitation  a  title  which,  if  invalid  originally,  coold 
not  any  longer  be  disputed. 

The  question  of  law  then  arises:  when  a  mua^tfar  not  being 
an  owner  of  the  land  has  during  the  continuance  of  his  muafi 
grant  a  right  (otherwise  than  as  tenant)  to  retain  possession  of 
the  muafi  land  against  the  owners,  and  such  muafidar  has  died  and 
the  muafi  has  been  resumed,  but  the  settlement  has  been  made 
with  an  heir  of  the  muafidar y  has  such  heir  the  right  (otherwise 
than  as  tenant)  to  retain  possession  against  the  owners  ? 

This  is  a  question,  the  answer  to  which  seems  to  me  veij 
doubtful,  and  for  this  reason  I  refer  it  to  the  Chief  Court  under 
Section  617,  Civil  Procedure  Code,  and  Section  44  of  the  Punjab 
OoariB'  Act. 
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At  the  time  this  settlement  was  made  with  the  heir  of  the 
deceased  muafidary  the  law  in  force  was  Act  XXXIII  of  1871, 
and  the  rules  under  Section  41  of  the  Act,  D  1,  2,  3.  The  law 
now  is  different — see  Financial  Commissioner's  CiroularMemo.  62 
of  1888.  Under  Section  30  of  that  Act,  when  a  settlement  was 
to  he  made,  if  the  land  was  owned  hj  one  person  the  settlement 
was  to  be  ofiered  to  that  person :  if  there  were  two  classes  of 
owners,  superior  and  inferior,  the  Financial  Commissioner  could 
direct  to  which  class  the  settlement  was  to  be  first  offered. 
Under  Rule  D  1 ,  2,  the  Deputy  Commissioner  was  to  determine 
in  the  case  of  resumed  muafi  plots,  whether  the  settlement 
was  to  be  made  with  the  headmen  of  the  village  or  patti,  or,  in 
subordination  to  the  settlement  of  the  whole  estate,  with  the 
late  assignee  or  his  heirs.  Rule  3  states  the  cases  in  which  it 
shall  be  in  the  first  instance  offered  to  the  assignee  or  his  heirs 
as  an  intermediate  tenure;  these  cases  include  ''anj  case  of 
peculiar  hardship/'  There  is  no  definite  statement  of  between 
what  tenures  this  tenure  is  to  be  intermediate.  The  settlement 
is  to  be  made  with  the  heirs  of  the  muajidar  even  though  they 
do  not  own  the  land,  and  it  is  especially  noted  in  Rule  3  IX 
that  the  settlement  may,  in  certain  cases,  be  made  with  the  heir 
of  the  late  assignee  at  half-rates  of  assessment,  proprietary  or 
occupancy  rights  remaining  undisturbed.  The  fact  that  the 
law  allows  a  settlement  only  to  be  made  with  owners,  either 
superior  or  inferior,  and  that  yet  the  heir  of  the  lapsed  muafidar 
is  to  be  settled  with,  seems  to  point  to  the  heir  being  considered 
an  inferior  owner,  and  this  view  receives  some  support  from 
para.  135  of  Mr.  Barkley's  Edition  of  the  Directions  to  Settle- 
ment Officers  and  the  note  thereto.  But  there  are  difficulties  in 
accepting  this  view  ;  a  muafidar  cannot  ordinarily  alienate  his 
muafi  and  his  grant  may  be  held  subject  to  conditions  of  service.  I 
have  never  known  a  sub-proprietary  tenure  non-alienable  or  held 
on  conditions,  and  yet  it  is  hardly  conceivable  that  the  lapse  of 
the  muafi  should  increase  the  rights  of  the  holder  of  the 
plot.  Again,  the  settlement  may  be  made  with  the  heir,  merely 
because  of  circumstances  of  hardship,  and  yet  I  cannot  under- 
stand how,  if  the  muafidar  was  not  a  proprietor  of  either  class, 
superior  or  inferior,  the  Revenue  Officer's  recognition  of  the 
heir's  claim  to  be  settled  with  on  account  of  circumstances  of 
hardship  can  make  the  heir  a  proprietor  of  either  class,  and  yet 
he  is  not  an  owner,  whence  is  the  legal  power  to  settle  with 
him  derived.  Under  the  present  law,  as  I  understand  it,  if  the 
muafidar's  heir  can  show  that  he  is  an  inferior  proprietor  he 
can  claim  to  be  settled  with  (Rule  67  of  Rales  under  the  Latyd 
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tteVenne  Act,  1887),  otherwise  his  right  can  only  be  that  of  an 
dcdnpftncjr  tenant  under  Section  5  (a)  of  the  Tenancy  Act,  1887. 
1  shdnld  be  much  inclined  to  take  the  views  mentioned  on 
page  565  of  Punjab  Record,  No.  184  of  1883,  that  the  settlement 
With  the  heirs  of  the  muafidar  operated  so  long  as  it  was 
continued  as  a  prolongation  of  the  rights  of  the  muafidar^  as 
Bttch,  just  as  if  the  Government,  instead  of  resuming  the  muaji, 
liad  isianctioned  its  continuance  on  payment  of  a  certain  annual 
sum  to  Government.  This  view  would  make  the  law  intel- 
ligible a;nd  explain  the  Settlemont  Officer's  discretion,  and  it 
could  not,  I  think,  be  contended  that  if  the  Government  instead 
of  resuming  a  muafi  originally  sanctioned  for  life  continued  it 
to  the  heirs,  these  would  not  have  the  same  rights  over  the 
land  as  the  deceased  muafidar. 

On  the  other  hand,  I  find  in  Pun/ah  Record,  Revenue  Judg- 
ment^ No.  10  of  1886|  these  settlements  treated  nearly  as  an 
aoknowledgment  of  an  already  existing  sub-proprietary  tenure, 
and  in  that  ease  no  doubt  the  heir's  right  as  sub-pioprietor 
iOould  neither  be  created  nor  destroyed  though  it  might  be  reoog* 
nifeed  and  acknowledged  by  the  assessing  Revenue  Officer. 
But  I  have  never  regai*ded  an  ordinary  muafidar  as  a  sub- 
proprietor.  A  sub-proprietary  right  would  of  course  be  quite 
separate  frem  the  mere  right  to  the  enjoyment  of  the  revenue 
and  would  j^atently  be  capable  of  alienation,  sothatalthoi^h 
tiie  tnuafi  right  proper  might  be  inalienable,  the  sub-proprietary 
right  could  be  alienated  to  a  third  person,  and  I  am  cot  prepared 
in  this  ease  to  find  that  Megh  Singh  was  an  owner  of  the  Iwid, 
whether  enpwior  or  inferior.  Jf  the  settlement  had  not  been 
made  with  plaintiff,  I  do  not  think  that  the  heir  oould  have 
claimed  to  hold  the  land  unless  as  tenant  with  rights  of 

I  And  ft  very  difficnK  to  form  an  opinion  on  the  question 
1  hate  tefenred,  but  as  I  mi  bound  to  express  an  opinion  I  do 
l§o  in  favour  of  the  view,  that  a  settlement  with  the  heir  of  a 
iWrej^Sctor  actfi  as  a  prolongation  of  the  muafi  grant  on  new  terms, 
Wid  the  heir  so  settled  with  has  the  same  right  to  the  possession 
the  hxiA  as  that  enjoyed  by  the  deceased  muafidar. 

I  submit  the  record  to  the  Chief  Court  under  Section  617, 
Civil  Procedure  Code. 

Tht  jodgment  of  the  Chief  Court  was  delivered  by 
9tk  July  1892.        Btitmii,  J.— This  ia  a  reference  by  the  Divisional  Judge  of 
ibiuttintf  tUQAto  617  tylihe  Oltfl  Procedure  Ood». 
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The  qaeaiion  put  to  as,  with  full  explmtitioiit  if  m 
follows — 

When  a  muaftiar,  not  being  an  owner  of  the  land,  has 
*^  daring  the  continaance  of  his  muaft  grant  a  right  (otherwise 

than  aa  tenant)  to  retain  possession  of  the  muafi  land  against 
'*  the  owners,  and  such  muafidar  has  died  and  the  muafi  has 

been  resumed  but  the  settlement  has  been  made  with  an  heir 
"  of  the  muafidar,  has  such  heir  the  right  (otherwise  tfaMi  M 

tenant)  to  retain  possession  against  the  owners*'  P 

In  dealing  with  this  reference  we  desire  to  guard  OTerselres 
against  being  held  responsible  for  any  of  the  opinions  or  asw 
sumptions  contained  in  the  question.  We  regard  a  muafidar 
simply  as  the  assignee  of  the  Government  right  to  revenue  for 
particular  land.  He  has  not,  necessarily,  any  right  of  owner- 
ship or  occupation  of  the  land,  but  he  may  possess  such  rights. 
The  right  of  ownership  of  the  land  and  the  right  to  reoeire  the 
reyenuet  are  things  quite  distinct.  A  settlement  of  the  revenoe 
payable  for  a  period,  or  a  remission  of  the  revenue  for  a  period^ 
consequently  should  not  affect  the  right  to  own  or  possesst 
Neither  when  the  muafi  is  confiscated  by  Government  and  a 
•  settlement  is  made  after  the  muafidar^ $  death  with  his  heir 
should  this  affect  the  proprietary  right  or  the  right  to  oooupy. 
If  the  heir  has  no  title  to  own  or  occupy,  this  settlement  with 
him,  so  far  as  we  can  see,  may  only  impose  a  bnrden  on  him  for 
nothing.  We  should  say,  therefore,  that  the  answer  to  the  ques- 
tion, whether  the  heir  is  entitled  to  retain  possession  against 
the  (original)  owners  after  he  has  been  settled  with,  depends 
entirely  on  the  terms  of  the  original  grant  to  him  by  the 
owners  and  is  unaffected  by  settlement  operations. 


No.  m 

ILAHI  BAKHSH,— (PuiNnf?),-APPBLLANT.  j 

Versus  \  ArPBLLAf  ■  8ioi. 

SHAMS-UD-DIN  AND  OTHEES,-(DiFiNDarTsX-.  \ 
RESPONDENTS. 
Case  No.  382  of  1891. 

(SlOODOlff  &  BCLLOOC,  JJ.) 

LitnitaUon  Aei,  1877,  8ch$duU  II,  ArtieU  142— Sm<<  for  pouMion  of 
imnd — Previou$  ditpoissuion^Ahandanmeni, 

The  plaintiff  saed  on  Qtk  November  1880,  for  pneinsiioii  ef  eeitaia. 
land  in  Palwal.  in  the  Gozgaon  Distrloft*  alleging  ii  to  aasflMI 
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property  of  his  father,  who  had  left  Palwal  some  time  before  the  year  1854, 
and  died  in  1880,  in  a  village  in  the  Ilaka  of  Jhansi,  without  haying 
retomed'to  Palwal. 

Held^  that  the  suit  was  barred  by  limitation.  The  Article  of  the  Limita- 
tiop  4.c|i,  1877,  applicable  was  Article  142  under  which  the  deceased  owner, 
or  any  one  claiming  under  him,  had  twelve  years  within  which  to  eae  for 
possession,  to  be  reckoned  from  the  date  upon  which  the  said  owner  dis- 
obntinued  possession.  Be  had  discontinued  possession  in  1844  and  left 
Palwal  for  good. 

The  Privy  Council's  decision  reported  as  T.  L.  B.,  17  Calc,  137  [b.  c 
Punjab  Record^  No.  23  of  1890]  referred  to  and  followed. 

First  appeal  from  the  decree  of  Pandit  Ghandar  Balj  Subordinate 
JudgOy  Ourgaoriy  dated  22nd  December  1890, 
J.  C.  Basn,  for  appellant. 
K.  P.  Roy,  for  respondents. 

This  was  a  suit  to  recover  possession  of  841  bigbas 
10  biswas  15  biswansis  of  land  situate  in  the  Khail  Patfci 
of  the  ibyrn  of  Palwal  in  the  Gnrgaon  District,  The 
suit  was  filed  on  the  6th  November  1890,  and  the  plaintiff 
alleged  that  the  land  was  the  ancestral  property  of  his  father, 
Imam  Bakhsh,  who  left  Palwal  some  time  before  the  year  1854, 
and  died  in  1880,  in  a  village  in  the  Ilaka  of  Jhansi,  without 
having  returned  to  Palwal. 

The  defendants  pleaded  that  Imam  Bakhsh  was  never  in 
possession  of  the  land.;  that  the  plaintiff  was  not  Imam  Bakhsh's 
son ;  and  that  the  suit  was  long  barred  by  limitation. 

The  first  Court  fonnd  all  these  points  against  the  plaintiff, 
and  also  that,  in  any  case,  Imam  Bakhsh  had  abandoned  the 


The  plaintiff  appealed  to  the  Chief  Court  on  various 
gronnds. 

.The  judgment  of  the  Court  was  delivered  by 


16th  1892*'  •   -  Stogdon,  J.— This  was  a  suit  for  possession  of  841  bighas 


10  biswas  15  biswansis  of  land  in  the  Khail  Patti  of  the 
,  town  of  Palwal  in  the  Gurgaon  District,  which  plaintiff  alleged 
was  the  ancestral  property  of  his  father  Imam  Bakhsh,  who  left 
Palwal  some  time  before  the  year  1854,  and  died  in  1880,  in  the 
village  of  Parichha,  in  the  Ilaka  of  Jhansi,  without  having 
returned  to  Palwal. 

The  Subordinate  Judge  dismissed  the  suit  on  the  ground 
that  plaintiff  had  failed  to  prove  that  he  was  the  son  of  Imam 
Bakhsh,  or  that  the  land  in  suit  ever  belonged  to  Imam  Bakhsh. 


land. 
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He  also  found  thafc  Imam  Bakhsh  had,  in  any  case,  abandoned 
his  land.  Plaintiff  has  appealed  to  this  Court,  and  have 
heard  coansel  on  his  behalf,  but  we  think  that  the  claim  on 
the  face  of  it  is  barred  by  limitation,  and  that  there  cannot  be 
any  doubt  that  Imam  Bakhsh  abandoned  his  land,  if  he  ever 
had  any. 

Conceding  for  the  sake  of  argument  that  plaintiff  is  Imam 
Bakhsh*8  son,  and  that  the  land  in  dispute  belonged  to  Imam 
Bakhsh,  it  is  clear  from  the  plaint  that  Imam  Bakhsh  discon- 
tinued possession  of  it  in  the  year  1252  Fasli,  corresponding 
with  A.  D.  1844,  when  a  lease  of  the  whole  of  Patti  Khail  was 
given  by  Government  to  Amir  Ali  and  Prem  Raj  for  a  term  of 
fifteen  years.  It  expired  in  1859,  and  a  fiesh  lease  was  then 
given  to  Ilahi  Bakhsh  and  Sahib  Ram  for  the  remaining 
period  of  the  settlement,  which  nominally  terminated  in  1872, 
but  actually  terminated  at  the  end  of  the  spring  harvest  of 
1878,  when  the  new  settlement  came  into  force. 

In  1859  Imam  Bakhsh  made  no  attempt  to  recover  his 
land,  nor  did  he  present  himself  during  the  settlement  opera- 
tions which  began  in  187i2,  and  lasted  for  many  years.  Plaintiff 
states  that  he  himself  presented  a  petition  in  1879  to  the 
Settlement  Superintendent,  praying  that  his  name  might  be 
entered  in  the  Settlement  papers,  but  even  if  his  statement  is 
true,  his  prayer  was  disregarded,  and  his  proprietary  right 
does  not  appear  to  have  ever  been  recognized  or  acknowledged. 
The  only  recognition  of  Imam  Bakhsh's  rights  which  can  be 
shown  is,  that  his  name  occurs  in  a  list  of  absconders  attached 
to  paragraph  8  of  the  Wojib-ul-arz  of  1854.  Great  stress  has 
been  laid  on  this  paragraph,  as  showing  that  defendants  held 
the  land  in  trust  for  Imam  Bakhsh.  It  appears  to  have  been 
made  at  a  time  when  farmers,  other  than  defendants,  were  in 
possession  of  the  land,  but,  apart  from  this  fact,  it  does  not 
evidence  a  trust,  either  express  or  implied,  and  indeed  contem- 
plates the  possibility  of  the  occupant  of  land  declining  to  give 
it  up  to  the  absconder  on  his  return  ;  and  the  remark  record- 
ed with  reference  to  Imam  Bakhsh  and  other  absentee  co- 
aharers  of  the  Khail  Patti  is,  not  that  they  shall  receive  back 
their  land,  but  that  they  shall  receive  as  much  land  as  they 
shall  be  able  to  manage.  Paragraph  1 1  of  the  Wajib-ul-arz  has 
no  applicability  at  all.  It  mentions  several  absentee  co-sharers 
by  name,  and  states  that  the  khewat  contains  a  note  to  the 
effect  that  they  will  get  back  their  land  on  retuin  to  the  villi^e. 
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Imam  Bakhsh  is  not  one  of  the  men  so  mentioned.  It 
farther  provides  for  the  case  of  future  absentees. 

The  case  is  very  similar  to  one  recently  decided  by  their 
Lordships  of  the  Privy  Council,  and  reported  as  I.  L.  R.,  17 
Calc,  137,  [  s.  c,  Punjab  Record,  No.  23  of  1890.].  The  Article 
of  the  Limitation  Act  applicable  to  the  present  case  is  Article 
142,  nnder  which  Imam  Bakhsh,  or  any  one  claiming  under 
him,  had  twelve  years  within  which  to  sue  for  possession,  to  be 
reckoned  from  the  date  upon  which  Imam  Bakhsh  discontinued 
possession  of  the  land.  He  discontinued  possession  in  1844 
Und  left  Palwal  for  good.  His  proprietary  right  was.  not 
recognized  by  any  grant  of  malikana,  and  he  ceased  to  have 
any  relation  with  the  land,  which  he  undoubtedly  abandoned. 

Under  snch  circumstances,  his  suit  was  rightly  dismissed 
as  time  barred,  and  we  dismiss  this  appeal  with  costs. 


No.  110. 

HAR  KISHEN  DAS,— (Plaintiff),— APPELLANT, 


^      ALLAH  BAKHSH,— (Dbfendant),— RESPONDENT. 


Indian  Limitation  Act,  1877,  ArticUs  141  and  l^i^Suit  hy  r§v§nion0T  to 
contest  alienation  hy  Hindu  widow,  made  when  in  poeeesaion  of  her  deeeaeed 
huthand'e  property. 

When  a  Hinda  widow  has  been  in  possession  of  her  deceased  hus- 
band's immoveable  property  on  the  osnal  widow's  estate,  the  Article 
goreming  a  suit  by  a  reversioner  suing  after  the  widow's  death  to  contest 
an  alienation  made  by  her  as  being  without  necessity  is  Article  141  and  not 
Article  144,  Schedule  II,  Limitation  Act,  1877. 

Further  appeal  from  the  decree  of  Oohnel  0-  H.  T,  Marehallj 
Divisional  Judge^  Lahore^  dated  16th  February  189L 
Grey,  for  appellant. 
Ishwar  Das,  for  respondent. 

The  plaintiff  sued  to  recover  possession  of  a  shop,  situate 
in  the  city  of  Lahore,  under  the  following  circumstauces. 
The  property  belonged  to  one  Lai  Misar,  who  died  ahoui  18529 
leaving  a  widow  and  a  son ;  and  the  son  died,  leaving  a  widow, 
about  two  years  after  his  father. 


Appeal  diinUued. 


Affkllati  Side.  < 
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Case  No.  446  of  1891. 


(Stoodon  &  Bullock,  J  J.) 
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On  the  16ih  February  1876,  Lai  Misar's  widow  sold  the 
shop  in  snit  to  one  Fatteh  Chand  by  a  registered  conveyance. 
One  Allah  Bakhsh  became  proprietor  by  obtaining  a  decree 
against  Fatteh  Chand  in  a  snit  for  pre-emption. 

Lai  Misar's  widow  died  abont  March  1888,  and  two  years 
after  her  death,  viz.,  on  10th  March  1890,  Har  Kishen  Das,  the 
nearest  collateral  of  Lai  Misar,  instituted  the  present  suit, 
alleging  that  Lai  Misar's  widow  had  no  authority  to  sell  the 
shop  and  that  the  sale  was  without  necessity. 

The  Court  of  first  instance  framed  eleven  issues  with  re- 
ference to  pleas  of  custom  among  Lahore  Brahmins  ;  the  shop 
nob  being  ancestral  property  ;  and  that  the  plaintifE  was  not  the 
reversionary  heir  ;  raised  by  the  defendant,  and  after  recording 
evidence  dismissed  the  plaintiff's  suit  with  costs. 

The  Divisional  Judge  held  the  plaintiff's  suit  to  be  barred 
by  limitation  (without  specifying  under  what  Article  of  the 
Limitation  Act)  on  the  gronnd  that  defendant's  possession 
has  been  adverse  against  all  comers  for  sixteen  years." 

The  plaintifE  preferred  a  further  appeal  to  the  Chief  Court. 
The  Chief  Court  reversed  the  Divisional  Judge's  judgment, 
holding  th^  suit  to  be  within  limitation  being  governed  by 
Article  141,  Schedule  IT,  Limitation  Act. 

The  judgment  of  the  Court  was  delivered  by 

SroQooN,  t). —  15^^  June  1892. 

ABINaSHI  MISAB. 


Sakhram  Mai.  Harj?MaI. 

I  I 
Lai  Misar,  Mohna  Miaar. 

widow  Mnssammat  | 

Baddan.  Harkisben  Das, 

I  plaintiif. 
Maksndan, 
widow  Massammat 
Prem  Kaur. 

This  is  a  suit  for  possession  of  a  shop  in  the  Lohari 
Mandi  in  Lahore.  It  belonged  to  Lai  Misar,  who  died  about 
1852,  leaving  a  widow  Mussammat  Buddan,  and  a  son  Maksu- 
dan,  who  died  two  years  after  his  father,  leaving  a  widow, 
Mussammat  Prem  Kaur.  On  the  I6th  February  1876,  Mus- 
sammat Buddan  sold  the  shop  to  one  Fatteh  Chand  by  regis, 
tered  sale  deed.  Allah  Bakhsh  obtained  it  from  him  by  a  suit 
for  pre-emption.  Subsequently,  Allah  Bakhsh  sold  half  of  it 
to  Khuda  Bakhsh,  but  he  repurchased  it  from  him  and  is  now 
in  the  position  of  vendee  from  Mussammat  Buddan.  She  died 
about  March  1888.   Two  years  after  her  death,  Har  Kishen 
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Das,  the  nearest  collateral  of  Lai  Misar,  saed  Allah  Bakhsh  for 
possession  of  the  shop,  on  the  ground  that  the  alienation  by 
Mnssammat  Baddan  was  without  necessity.  Defendant  raised 
many  pleas,  the  majority  of  which  weru  decided  in  his  favour 
by  the  first  Court,  which  dismissed  the  suit.  On  appeal,  the 
Divisional  Judge  held  that  defendant's  possession  had  been 
adverse  against  all  comers  for  sixteen  years  and  confirmed 
the  decree  of  the  first  Court.  Plain tifE  has  now  appealed  to 
this  Court. 

The  Divisional  Judge  has  apparently  applied  Article  144 
of  the  Limitation  Act  to  the  suit,  l*^  is  admitted  by  respon- 
dent's pleader  that  if  Mussammat  Buddan  was  rightfully  in 
possession  of  the  shop  on  the  usual  widow's  estate  the  Article 
applicable  is  Article  14 1 »  according  to  which  plaintiff  had 
twelve  years  from  Mussammat  Buddan's  death  within  which 
to  sae  for  possession  of  it;  but  it  is  contended  that  Mussammat 
Buddan  was  a  trespasser  without  any  title  to  the  shop,  and 
that  the  rightful  owner  at  the  time  of  the  sale  w^iis  Mussam. 
mat  Prem  Kaur,  the  widow  of  Malvsudan,  the  last  male  proprie- 
tor, and  it  is  urged  that  the  possession  of  the  purchaser  had 
become  adverse  to  her  at  the  time  of  the  institution  of  the  suit 
and  consequently  to  her  reversioners  also.  The  Tveight  of 
authority  is  against  this  contention,  but  we  are  not  prepared 
to  hold  that  Mussammat  Buddan  had  no  title  to  the  shop.  In 
cases  in  which  the  death  of  a  father  has  been  followed  at  a 
short  interval  by  the  death  of  his  only  son,  it  is  not  unusal  for 
the  father's  widow  to  take  the  property  iu  preference  to  the 
widow  of  the  son,  or  at  all  events  for  the  two  widows  to  share 
it  together.  In  the  present  case,  Mussammat  Buddan  was  un- 
doubtedly looked  on  as  proprietor  of  the  property  left  by  her 
husband  Lai  Misar,  notwithstanding  the  fact  that  it  devolved 
upon  their  sou  Maksudan  for  a  short  period  and  that  he  left 
a  widow.  She  dealt  with  it  as  her  own  property,  and  in  the 
litigation  in  1862  and  again  in  1869,  she  appears  to  have  been 
treated  as  the  owner  of  the  widow's  estate,  and  it  does  not 
appear  to  have  occurred  to  any  one  that  Mussammat  Prem 
Kaur  had  a  superior  right.  Under  such  circumstances,  the 
limitation  mast  be  governed  by  Article  141  of  the  Limitation 
Act  and  the  suit  is  within  time. 

We  accept  the  appeal  and  remand  the  case  to  the  lower 
Appellate  Court  for  decision  on  the  merits.  Certificate  of  re- 
fund of'Stampito  be  given  ;  other  costs  to  be  costs  in  the  case. 

Appeal  alhwed^ 
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No.  111. 

.ABDUL  WAHAB,— (Decree-holder),— APPELLANT,  ^ 

y firms  >Appillatb  8idk. 

GHULAM  RASUL  SHAH,— (Judgment-debtor),— KESPON-  ) 

DENT. 
Case  No.  451  of  189  L 
(Stogdon  &  Bullock,  JJ.) 

Punjab  Laws  Acfy  1872 — Pre-emption— Money  paid  into  Court  hy  sue, 
cesxful  pre'emptor  and  withdrauon  hy  original  purchaser — Reduction  of  price 
hy  AppcXlate  Court — Interest  on  excess  in  hiinds  of  original  purchaser. 

A  pre-emptor  paid  into  Coarb  a  aam  of  money  in  satisfaction  of  the 
decree  passed  in  his  favour,  which  sum  wa^  witlidraw  n  by  the  original 
purchaser. 

On  appaal,  the  pre-emptor  obtained  a  redaction  of  the  price  to  be 
paid  for  the  land.  The  original  purchaser  'vithdrew  from  Court  the 
money  allowed,  knowing  that  the  pro  emptor  asserted  that  it  was  not  due 
and  that  he  had  appealed,  the  original  purchaser  thus  enjoying  the  use  of 
the  money  for  a  long  period. 

Ileld^  that  under  such  circumstances  there  was  no  reason  why  the 
defendant  (the  original  purchaser)  should  not  be  compelled  to  pay  interest 
on  the  excess  sum  which  he  had  enjoyed,  which  the  Court  allowed  at 
6  per  cent,  per  annum. 

L.  R.,  3  P.  C,  465  and  1.  L.  R.  7,  All.,  432,  referred  to. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Hayat 
Khan,  C.  5.  L,  Divisional  Jwlge,  Mooltan,  dated  19th  January 
1891. 

Lai  Chand,  for  appellant. 
K.  P.  Roy,  for  respondent. 

This  was  an  appeal  under  the  provisions  of  Section  244, 
Civil  Procedure  Code. 

The  plaintiff  obtained  a  decree  for  pre-3niption  in  the 
Coart  of  first  instance,  the  purchase-money  being  fixed  at 
Rs.  1,664- 15-0.  The  money  was  paid  into  Court  in  October  1887. 

The  Divisional  Judge  enhanced  the  purchase- money  by 
Rs.  835-1-0,  making  it  Rs.  2,500  in  all. 

The  Chief  Coart  on  further  appeal  fixed  the  purchase- 
money  at  Rs.  1,250. 

The  result  was  that  the  defendant  enjoyed  the  use  of 
Rs.  304  for  28  months  and  Rs.  835-0-0  for  24  months. 

The  plaintiff  claimed  interest  on  the  excess  parchase-money 
in  tljie  defendant's  hands  .which  ..the  Court  of  first  instance 
allowed  at  12  per  cent,  per  annilm. 
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The  Divisional  Judge  on  appeal  disallowed  the  claim  to 
interest.  The  plaintiif  then  preferred  a  further  appeal  to  the 
Chief  Court. 

The  judgment  of  the  Court  was  delivered  by 

29tik  JWiie  1892*  Stoodok,  J. — Abdul  Wahab  obtained  a  decree  against 
Ghulam  Basnl  Shah,  vendee,  for  pre-emption  of  certain  land 
on  payment  of  a  sum  of  Rs.  l,664(-l5-0,  minus  costs.  On  the 
7th  October  1887,  he  paid  into  Court  a  sum  of  Rs.  1,553-15-6, 
which  was  taken  out  by  Ghulam  Rasul  Shah.  Both  parties 
were  dissatisfied  with  the  decree  and  appealed  to  the  Divi- 
sional Judge,  who  enhanced  the  amount  to  be  paid  to  Rs.  2,500. 
Thereupon,  Adul  Wahab,  on  the  3rd  April  1888,  paid  a  farther 
sum  of  money  into  Court,  which  was  also  taken  out  by  Ghulam 
Rasul  Shah.  Abdul  Wahab  appealed  to  the  Chief  Conrt, 
which  on  the  8th  June  1889  reduced  the  amount  to  be  paid  bj 
him  to  Rs.  1,250. 

Ghulam  Rasul  Shah  refunded  on  the  I5th  February  1890 
the  amounts  received  by  him  in  excess  of  this  sum,  and  on  the 
24th  July  1890  the  Subordinate  Judge  directed  him  to  pay 
to  Abdul  Wahab  a  sum  of  Rs.  316  on  account  of  interest  there- 
on. He  appealed  to  the  Divisional  Judge,  who  set  aside  the 
order  and  Abdul  Wahab  has  now  appealed  to  this  Court. 

The  judgment  of  the  first  Court  is  based  on  a  judgment  of 
their  Lordships  of  the  Privy  Council  in  the  case  of  Rodger  v.  ^ 
Ccwtptoir  iTBseompte  de  Paris,  L.  R.,  3  P.  C,  465,  and  on  varioos 
judgments  of  the  High  Courts  of  this  country  based  upon 
it,  acd  among  which  a  judgment  published  as  I.  L.  R.,  7  All., 
432,  may  be  specified  as  having  been  delivered  in  a  case  somewhat 
rimilar  to  the  present  one. 

The  learned  pleader  for  respondent  has  endeavoured  to 
draw  a  distinction  between  the  case  decided  by  the  Privy 
CoaacQ  and  the  present  case.  He  points  out  that  in  the  fbr- 
■o"  ca^e  the  respondents  before  the  Privy  Council  had  oompeU 
led  tae  petitioners  to  pay  them  money  in  execution  of  decree, 
w*ic*  =r?aey  they  had  subsequently  to  refund,  while  in  the 
fRKLi  eaae  the  pre-cmptor  put  his  own  decree  in  motion  and  paid 
maoer  irto  Court  in  order  to  keep  it  alive.  It  may  be  conceded 
zhhz  itere  is  a  considerable  difference  between  the  facts  of  the  two 
I.'  w  -"it  they  appear  to  be  both  governed  by  the  same  principle. 
If  G^t't  Rasul  Shah  had  not  taken  the  m  oney  out  of  Conrt 
^e  patHULipcor  would  have  had  no  claim  again  st  him  for  interest^ 
laa  ketsoktha  moiMj,  knowing  that  the  pre*emptor  asserted 
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that  it  was  not  dae  and  that  be  had  appealed  to  the  Divisional 
Judge  and  wrongfally  enjoyed  the  nse  of  it  for  a  long  period. 
IlDder  snch  circamstances,  there  is  no  reason  why  he  shonid 
not  be  compelled  to  pay  interest  npon  it, — I.  L.  R.,  7  All.,  432,  is  a 
very  similar  case  to  the  present  one.  We  are  not  prepared  to 
allow  a  higher  rate  of  interest  than  Rs.  6  p.  c  p.  a.,  the 
rate  usually  allowed  on  decrees.  The  calculation  of  the  first 
Court  is  not  correct.  Obulam  Rasul  Shah  enjoyed  Rs.  304  and 
not  Rs.  414  for  twenty-eight  months  and  Rs.  835  for  twenty- 
four  months.  We  allow  a  round  sum  of  Rs.  150  with  costs 
throughout. 

Appeal  allotMd. 


No.  112. 

HIRA,  representative  of  NANAK,  deceased,— (Defindamt),—  ^ 
APPELLANT, 

Veriui 

BHANDARI,—(Pliintifp),— RESPONDENT. 
Case  No.  483  of  1891. 
(Stoqdon  and  Bdllock,  JJ). 

Jndian  Contract  Act,  1872— l/orria^a  brocage  contract— Void  agreement 
^Guarantee. 

S.  betrothed  hia  minor  daaghter  to  the  plaintifTB  son,  who  was  slao  a 
minor,  and  N.  the  brother-in-law  of  8.  entered  into  an  agreement  with  the 
plaintiff's  father  by  which  he  gnaranteod  that  S.  shoald  celebrate  a 
marriage  between  the  boy  and  girl  after  the  expiration  of  fire  and  before 
the  expiration  of  eight  years.  married  his  daughter  elsewhere  and  the 
plaintiff  sned  N.  for  damages. 

The  plaintiff's  father  D.  betrothed  his  marriageable  daughter  to  K. 
reoeiring  Bs.  1,200  from  him  :  the  marriage  took  place  shortly  after  the 
betrothal.  S.  agreed  to  give  his  infant  daughter  to  the  plaintiff's  aon,  and 
K.  guaranteed  the  performance  of  S's.  undertaking. 

The  Dirisional  Judge  held  the  agreement  to  be  a  contract  of  guarantee. 

Heldy  that  there  was  no  enforceable  agreement  of  guarantee  i  the 
agreement  was  entirely  for  the  benefit  and  satisfaction  of  N.  himself  and 
hit  promise  was  nudum  pactum.  He  could  in  fact  do  nothing  more  than 
endeaTonr  to  induce  S.  to  marry  his  daughter  to  the  plaintiff's  son  and 
if  the  parties  contemplated  that  he  shonid  purchase  S.'s  consent,  such  an 
andertaking  on  his  part  would  be  void  according  to  the  view  expressed 
in  the  Full  Bench  deoiaon  reported  as  Funjah  B§cord  No.  128  of  1889. 


Appellate  Sidi. 
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Further  appeal  from  the  decree  of  0,  W.  Bivas  Esquire^  Addiiuml 
Diviiional  Judge,  Boihiarpore,  dated  ^th  February  1891. 

P.  C.  Chatterjee,  for  appellant. 

The  parties  to  the  suit  were  Sads  of  the  Dera  tahsil  of  tlw 
Kangra  District. 

The  plaintiff  alleged  that  on  the  18th  November  1882,  he 
was  betrothed  to  a  girl  called  Chirie,  the  danghter  of  the 
defendant  Sandagar,  and  that  the  other  defendant  Nanak  was 
a  party  to  the  contract :  that  in  exchange  for  the  betrothal  the 
plaintiff  promised  his  sister  to  the  defendant  Nanak  and  duly 
married  her  to  him,  bat  that  on  the  14th  Sawan,  Samhat 
1946,  the  defendant  disposed  of  the  girl  elsewhere  for 
Rs.  2,200. 

The  District  Judge,  Kangra,  found  that  the  plaintiff  h*d 
made  out  his  case  and  gave  him  a  decree  for  Rs.  1,000,  with  coeti 
in  proportion. 

The  Divisional  Judge  on  appeal  was  of  opinion  "that 
"  there  was  no  legal  bar  to  plaintiff  recovering  damages  from 
"  Nanak  on  account  of  the  breach  of  the  betrothal  contrsot 
"  which  he  guaranteed.  As  to  the  amount  that  should  he 
"  allowed,  I  think  that  the  sum  awarded  by  the  Distriut  Jndge 
is  excessive.  I  think  that  having  regain!  to.  the  position  of 
"  the  parties,  and  the  failure  on  the  part  of  the  plaintiff  to 
"  prove  that  he  i\ad  incurred  actual  substantial  expenses,  no 
"  more  than  Rs.  55(0  should  be  allowed."  The  Divisionil 
Judge  decreed  accordingly. 

^\ 

A  further  appeal  wa8^^|>^sented  by  the  representative  of 
Nanak  (who  had  died  meanwhile;^  to  the  Chief  Couvt  and  the 
appellants  contention  is  shown  in  ^the  judgment  of  the  Court, 
which  was  delivered  by  \ 

It*  July  1892,  Bullock  J. — The  questions  for  deci^on  lie  within  'a  very 

small  compass.  The  facts  are  that  Sail^dagar  betrothed  his 
minor  daughter  to  the  plaintiff's  son,  who\  wa:?  also  a  minor, 
and  Nanak  the  brother-in-law  of  SaudagaK.  entered  into  an" 
agreement  with  the  plaintiff's  father  by  whicn  he  guaranteed 
that  Sandagar  should  celebrate  a  marriage  ftetween  the  boy 
and  girl  after  the  expiration  of  five  years  akd  before  the 
expiration  of  eight.    {Sandagar  has  married  bir\danghter  to 
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some  one  else,  and  the  plaintiff  tlirough  his  father  snes  Nanak 
for  damages. 

The  plaintiff's  father,  Dhomali,  hetrothed  his  marriageable 
daughter  to  Nanak,  and  received  Rs.  1,200  from  him  :  the 
marriage  took  place  shortly  after  the  betmthal,  Sadangar 
agreed  to  giVe  his  infant  daughter  to  the  plaintiff's  son,  and 
Nanak  guaranteed  the  performance  of  Saudagar's  undertaking. 
It  is  contended  by  the  learned  pleader  for  the  appellant  that 
the  contract  of  guarantee  was  apparent  only,  and  that  Nanak 
really  undertook  to  find  a  wife  for  the  plaintiff's  son  in  con- 
sideration of  the  plaintiff's  daughter  having  been  given  to 
him  ;  and  he  urges  that  such  a  consideration  was  opposed  to 
public  policy,  and  void  upon  the  authority  of  the  Full  Bench 
ruling  in  Fanjab  Record  No.  128  of  1889. 

The    agreement  is  between  the    plaintiff  and  Nanak  : 
Saudagar  is  no  party  to  it,  and  by  its  terms  Nanak  undertakes 
that  Saudagar  shall  mairy  his  daughter  to  the  plaintiff's  son. 
The  Divisional  Judge  holds  the  agreement  to  be  a  contract  of 
gaarant^e ;  but  it  is  clear  that  no  promise  was  made  for  the 
benefit  of  Saudagar,  who  must  be  considered  as  holding  the 
position  of  the  principal  debtor,  and  there  was  therefore  no 
sufficient  consideration  to  the  surety  for  giving  the  guarantee. 
In  our  opinion,  there  was  no  enforceable  contract  of  guarantee  : 
the  contract  was  entirely  for  the  benefit  and  satisfaction  of 
Nanak  himself  and  his  promise  was  nudum  pactum :  he  could  in 
fact  do  nothing  more  than  endeavour  to  induce  Saudagar  to 
marry  his  daughter  to  the  plaintiff's  son,  and  if  the  parties 
contemplated  that  he  should  purchase  Saudagar's  consent, 
such  an  undertaking  on  his  part  would  be  void  according  to  the 
view  expressed  in  the  Full  Bench  decision,  which  has  been 
quoted  in  an  earlier  part  of  this  judgment.    We  are  therefore 
of  opinion  that  the  plaintiff's  suit  against  Nanak  was  not 
maintainable,  and  the  appeal  must  be  allowed.    The  orders  of 
the  lower  Courts  are  reversed  and  the  plaintiff's  suit  is  dis- 
missed.   Under  the  circumstances  of  the  case,  there  will  be  no 
order  for  costs  in  any  of  the  Courts. 

Appeal  alUwed, 
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No.  ua 

SOHNA  SINGH  &  MUSSAMMAT  KISHNO,— (Depend. 
\  ANTd),— APPELLANTS, 

Versus 

KAHAN  SINGH  &  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 
Case  No.  493  of  1891. 
(Stogdon  and  Bullock,  JJ.) 

Custom — Inheritance — Right  of  sinter  and  sister's  son — Dharitcal  Jtits, 
Faxilka  tahsil,  Perozepore  District. 

Found  in  a  suit  the  parties  to  which  were  Dhariwal  Jats  of  the 
Fazilka  tahsil  of  the  Feiozepore  District  that  no  castom  was  established 
by  which  a  sister  and  her  son  were  entitled  to  inherit  acquired  landed 
property  in  preference  to  collaterals  descended  from  the  grandfather 
of  the  deceased  owner. 

Further  appeal  from  the  decree  of  Colonel  H,  J,  Lawrence^  Divi- 
sional Judge  J  Ferozeporey  dated  Srd  April  1891. 

Gouldsbuiy,  for  appellants. 

P.  C.  Chatterjee,  for  respondents. 

The  material  question  for  decision  in  this  suit  was, 
whether  by  custom  a  sister  and  her  son  have  abetter  right  than 
collaterals  descended  from  the  grandfather  of  the  last  owner 
to  succeed  to  acquired  landed  property.  The  parties  were 
Dhariwal  Jats  of  mauza  Dhola  in  the  Fazilka  tahsil  of  the 
Ferozepore  District. 

The  Additional  Divisional  Judge  (Mr.  W.  O.  Cladc)  after 
resettling  the  issues  remanded  the  appeal  before  him  for  a 
finding  on  the  question  of  custom,  placing  the  onus  on  the  de- 
fendants (the  sister  and  her  son).  The  first  Court  found  that 
the  defendants  had  not  established  the  custom  contended  f<u* 
by  them.  The  Divisional  Judge  (Colonel  H.  J.  Lawrence)  con- 
curred in  this  view  and  gave  the  plaintiffs  a  decree. 

The  defendants  preferred  a  further  appeal  to  the  Chief 
Court.  The  judgment  of  the  Court  finding  the  custom  not 
proved  and  upholding  the  decree  in  favour  of  the  plaintiffa 
was  delivered  by 

QOtk  Jun$  1892.  Stogdon,  J. — Naiha  Singh  left  five  sons,  Nihal  Singh, 
Mughlu  Singh,  Samand  Singh,  Panjab  Singh  and  Baghel  Singh. 
Plaintiffs  are  sons  of  the  first  three.  Panjab  Singh's  descend- 
ants have  not  joined  in  the  suit.  Baghel  Singh  left  a 
9on  learned  Bam  Singh,  who  died  [about  24  or  25  years  ago. 


Affillatb  Side. 
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On  his  death  matation  with  regard  to  his  land  was  made  in 
favoar  of  his  mother  Museammat  Saddan  and  his  widow  Mns* 
sammat  Daja  Kanr.  The  latter  re-married,  and  then  Mnssam- 
mat  Saddan  was  recorded  as  proprietor  of  the  whole  estate. 
Baghel  Singh  also  left  a  daughter,  Mussammat  Kishno,  who 
was  married  to  Dhian  Singh  and  had  by  him  a  son  named 
Sohna  Singh.  Mnssammat  Saddan  died  on  the  19th  March 
1889.  Sohna  Singh  was  fonnd  in  possession  oi  her  estate  so 
mutation  was  macle  in  his  favour,  whereupon  plaintiffs  brought 
^he  present  suit  for  possession  of  the  land.  In  their  plaint* 
plaintiffs  spoke  of  the  land  as  Baghel  Singh^s  property  and  did 
not  mention  that  it  had  descended  to  Bam  Singh.  The  Divi- 
sional Jndge,  Colonel  Lawrence,  appears  to  have  been  misled 
this,  though  the  facts  are  clearly  stated  by  the  first  Court 
and  he  treated  the  case  as  one  of  the  succession  of  a  daughter 
and  her  son,  and  remanded  the  case  under  Section  562  to  the 
first  Court,  directing  it  to  implead  Mnssammat  Kishno  and 
to  decide  whether  the  plaintiffs  were  entitled  to  succeed  to  the 
property,  which  he  found  to  have  been  acquired  by  Baghel 
Singh,  in  the  presence  of  the  daughter  and  her  son.  He  placed 
the  onns  on  the  plaintiffs.  The  first  Court  found  that  they 
had  failed  to  prove  their  right  and  dismissed  the  snit.  Plain- 
tiffs then  appealed  to  the  Divisional  Jndge,  Mr.  Clark,  who 
remanded  the  case  for  inquiry  as  to  whether  Ram  Singh  was 
possessed  of  the  estate,  and,  if  he  was,  whether  his  sister 
excluded  plaintiffs.  The  return  on  the  first  point  was  in  the 
affirmative  and  on  the  second  in  the  negative.  Colonel  Law- 
rence before  whom  it  came  admitted  that  he  had  been  mistaken 
in  supposing  that  the  claim  had  anything  to  do  with  Baghel 
Singh's  estate  and  accepted  plaintiffs*  appeal. 

In  appeal  to  this  Court  defendants'  counsel  points  out  that 
plaintiffs  sued  for  the  estate  as  that  of  Baghel  Singh  and  con- 
tends that  they  should  not  have  been  allowed  to  change  their 
case,  and  to  sue  for  it  as  Ram  Singh's  estate,  but  there  is  no 
doubt  whatever  that  Baghel  Singh  predeceased  Ram  Singh 
and  plaintiffs'  loose  and  inaccurate  statements  cannot  alter 
facts.  Moreover,  it  is  not  alleged  in  the  gronnds  of  appeal  that 
the  finding,  that  the  estate  descended  to  Ram  Singh,  is  incorrect. 
He  appears  to  have  died  in  his  youth  and  as  on  his  death  and 
on  the  re-marriage  of  his  widow  the  property  reverted  to 
Mussammat  Saddan,  plaintiffs  rather  naturally  described  it  as 
having  descended  to  her  from  her  husband  and  made  no  mention 
of  the  intermediate  stages  by  which  it  reached  her* 
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Sohna  Singh  pleaded  that  Baghel  Singh  had  acquired  the 
land  35  or  36  years  previously  and  that  a  daughter's  son  had  a 
better  right  than  collaterals  to  acquired  property.  He  further 
stated  that  his  father  had  lived  with  Mussammat  Saddan  for 
24  or  25  years  as  khanadamad  and  that  he  was  born  in  her 
house  and  therefore  had  a  superior  right.  Plaintiffs  asserted 
that  the  property  was  ancestral,  but  the  history  of  the  parent 
village  Kingri,  and  of  its  offshoot  Dhola,  in  which  the  land  in 
dispute  is  situated,  tends  to  show  that  their  contention  is 
incorrect.  There  is  nothing  to  show  that  Dhian  Singh  was  a 
khanadamad  of  Baghel  Singh  who  had  a  son  and  therefore  did 
not  require  one.  Sohna  Singh  merely  pleaded  that  he  lived 
with  Mussammat  Saddan  as  her  khanadamad.  On  the 
death  of  Baghel  Singh  and  Ram  Singh,  he  naturally  went  and 
resided  with  his  mother-in-law  and  cultivated  her  land,  but  he 
did  not  thereby  acquire  any  rights  of  inheritance.  The  sole 
question  in  the  case  is  whether  a  sister  and  lier  son  have  a 
better  right  than  collaterals  to  succeed  to  acquired  estate. 
According  to  Answer  26  in  the  Riwaj-i-am  sisters  and  their 
sons  are  in  no  case  entitled  to  inherit  {Wilson's  Code  of 
Tribal  Custom  in  the  Sirsa  District^  132).  Answer  16  shows  that 
even  a  daughter  is  not  allowed  to  inherit,  and  according  to 
Answer  17  no  distinction  is  made  between  ancestral  and 
acquired  property  of  the  father  (126  &  127).  According  to 
Answer  15,  page  141,  ghar  jawai  or  resident  son-in-law  has 
no  right  to  inherit.  In  the  present  case  the  presumption  is 
against  defendants'  right  to  succeed  and  they  failed  to  rebut  it* 
We  therefore  dismiss  their  appeal  with  costs. 


No.  114. 

MUSSAMMAT  LALAIRI  AND  OTHERS,— (Pliintiffs),— 
APPELLANTS, 
Versus 

HUSSAIN  SHAH,-.(I)efendant),— RESPONDENT. 
Case  No.  527  of  1891. 
(Stogdon  AjfD  Bullock,  JJ.) 

Civil  Procedure  Code,  1882,  8ec,  375— Compromise  of  suit^ Finality  of 
decree— AlUgation  of  fraud  hy  party  to  compromise. 

A  decree  nuide  ia  accordance  with  a  lawful  agreement  or  compro* 
miso  is  final  nnder  Section  375,  Civil  Procedure  Code. 


Appeal  dismissed. 
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No  appeal  lies  from  snch  a  decree,  escape  from  which  on  the  ground 
of  fraod  can  only  be  obtained  by  a  regular  suit  or  upon  application  for 
review  of  judgment. 

The  lawfulness  of  an  agreement  or  compromise  is  distinct  from  the 
qaestion  of  its  legal  validity,  and  it  is  sufficient  for  the  purposes  of  Section 
875  that  there  has  been  an  agreement  the  objects  of  which  are  not 
unlawful. 

Punjab  Record,  No.  105  of  1889,  and  No.  81  of  1890,  referred  to  and 
followed. 

Further  aippealfrom  the  decree  of  Khxtn  Muhammad  Hayat  Khan, 
C.  S,  Jm  Divisional  Judge ,  Mooltan,  dated  SOth  January 
1891. 

Sham  Lai,  for  appellants. 
Oertel,  for  respondent. 

The  plaintiffs  in  this  suit  sought  to  recover  possession 
from  the  defendant,  Hnssain  Shah,  of  61  kanals  and  3  marlas 
of  shamilat  land  situate  in  mauza  Karak  in  the  Ghiniot  tahsil 
of  the  Jhang  District,  and  Rs.  96-8-0  on  account  of  value  of 
produce. 

The  parties  compromised  the  suit  hefore  the  first  Court 
a  formal  instrument  heing  executed  which,  according  to  the 
Court's  proceedings,  was  attested  before  it  by  all  parties.  The 
arrangement  come  to  was  that  the  plaintiffs  should  obtain  a 
decree  for  possession  of  the  land  and  that  the  claim  for  value 
of  produce  should  be  dismissed. 

The  defendant  appealed  to  the  Divisional  Court  asking 
that  the  lower  Court's  decree  should  be  set  aside  on  the  ground 
that  he  was  old  and  infirm  and  that  he  had  been  induced  to 
ent-er  into  the  compromise  by  fraud. 

The  Divisional  Judge,  after  a  remand  for  inquiry  on  the 
ground  alleged  by  the  defendant,  dismissed  the  suit  as  against 
the  defendant,  Hnssain  Shah.  He  said:  "I  am  of  opinion 
"  that  there  is  not  a  shadow  of  doubt  that  no  right  in  respect 

of  the  land  in  dispute  accrues  to  the  plaintiffs,  unless  it  be 
"redeemed  by  Hoshnak  Rai,  the  original  proprietor,  after 
**  expiration  of  the  term  of  mortgage ;  and  that  the  deed  of 
**  compromise  was  obtained  from  the  defendant  by  the  fear  of 
"a  decree  for  produce  being  brought  to  bear  on  him,  and  that 

the  compromise  was  without  consideration." 

The  plaintiffs  appealed  to  the  Chief  Court  nrging  that  the 
decree  of  the  first  Court  was  final  under  Section  375,  Civil 
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Procedure  Code,  and  that  the  compromise  was  not  void  on  the 
ground  of  fraud. 

The  judgment  of  the  Chief  Conrt  reversing  the  decree 
of  the  Divisional  Jadge  was  delivered  by 

BxTLLOCKt  J. — The  plaintiffs  brought  a  snit  against  the  de- 
fendant to  recover  possession  of  land  and  also  a  sum  of  money 
as  the  value  of  its  produce,  and  the  suit  was  brought  to  an  end 
by  a  settlement  under  which  the  defendant  confessed  judgment 
with  regard  to  the  claim  for  the  land  and  the  plaintiff  gave  up 
his  claim  tq  the  value  of  the  produce.  The  defendant  after 
that  appealed  to  the  Divisional  Judge  to  set  aside  the  com- 
promise upon  the  ground  that  it  was  fraudulently  obtained 
from  him  by  the  plaintiff  taking  advantage  of  his  mental  con- 
dition which  rendered  him  incapable  of  understanding  his  act 
and  of  forming  a  rational  judgment  as  to  its  effect  upon  his 
interests. 

There  is  abundant  authority  for  holding  that  a  compro- 


I.  L.  R.,  6  Gale,  27. 

I.  L.R.,  10  Gale,  612. 

Punjab  Record,  No.  105  of  1889. 

Punjdk  Record,  No.  81  of  1890. 

ly  decided  to  this  effect. 


mise  can  be  set  aside  on  the 
ground  of  fraud,  only  bj 
regular  suit  or  by  review, 
and  the  point  may  be  short- 


No  appeal  lay  to  the  Divisional  Judge  on  the  ground  of 
fraud,  and  his  proceedings  were  so  far  without  jurisdiction. 

But  it  is  argued  that  there  was  no  agreement  or  compro- 
mise at  all  owing  to  the  defendant's  want  of  understanding : 
that  therefore  there  was  no  lawful  agreement  or  compromise 
and  therefore  an  appeal  lay.    In  the  case  last  cited  it  was  held 
that  the  word  "  lawful "  refers  to  the  legality  of  the  terms  or 
conditions  of  the  compromise,  and  we  agree  in  that  opinion.  We 
are  also  of  opinion  that  the  lawfulness  of  an  agreement  is  distinct 
from  the  question  of  its  legal  validity,  and  it  is  sufficient  for 
the  purposes  of  the  section  that  there  has  been  an  agreement 
the  objects  of  which  are  not  unlawful:  its  invalidity  mnst 
be  established  by  applications  to  the  Court  or  by  suit  and  not 
by  appeal.   We  reverse  and  set  aside  the  order  of  the  Divi- 
sional Judge  as  made  without  jurisdiction.  Appeal  allowed  with 
costs. 


Appeal  alloitti 
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MUSSAMMAT  SHARFAN  AND  PIROZ,— (Dbfendaiits),— 
APPELLANTS, 


KAMMU  AND  OTHBliS,— (Plaintiffs),— RESPONDENTS. 


Custom — Inheritance-'Right  of  daughter  and  daughter*8  nan  to  exclude 
nephews^  Jhiwara  {Atoan$)  of  Rawalpindi. 

Found  in  a  Bait  the  parties  to  which  were  Awans  by  tribe  and  Jbiwars 
(water-carriers)  bj  occnpation  in  the  town  of  Rawalpindi,  that  no  ousioin 
was  proved  entitling  a  daughter  and  a  daughter  s  son  to  exclude  a 
brother  and  nephews  in  succession  to  acquired  immoveable  property  (a 
water-mill) . 

Further  appeal  from  the  decree  of  R,  W,  Trafford  BsqtUre,  Divisional 
Judge,  Rawalpindi,  dated  Ist  AprillS9\, 

P.  C.  Chatterjee,  for  appellants. 

K.  P.  Roy,  for  respondents. 

The  question  for  determination  in  this  appeal  was  whether 
by  castom  a  married  daughter  and  her  son  succeed  to  Sfelf- 
acquired  immoveable  property  (a  water-mill)  in  perference  to 
a  brother  and  nephews. 

The  parties  were  Awans  by  tribe  and  Jhiwars  (water- 
carriers)  by  occupation  and  residents  of  the  town  of  Rawalpindi. 

The  suit  came  before  the  Chief  Court  on  a  previous 
occasion  upon  appeal  from  a  decree  of  the  Divisional  Judge, 
Rawalpindi  (Mr.  P.  P.  Beachcroft),  who  reversed  the  decree  of 
the  Court  of  first  instance.  The  Chief  Court  remanded  'the 
suit  under  Section  562,  Civil  Procedure  Code,  upon  the  follow- 
ing grounds — 

"  The  object  of  this  suit  which  is  brought  by  the  rever- 
"  sionary  heirs  of  one  Shadi  is  to  challenge  a  gift  of  half  a 
*'  water-mill  by  one  of  Shadi's  widows,  Mussammat  Banoo,  in 
"  favour  of  her  daughter  and  grandson. 

"  The  suit  has  been  dismissed  by  the  Divisional  Judge 
"  (reversing  the  decree  of  the  first  Court)  upon  the  ground 
"  that  the  subject  matter  of  the  suit  is  proved  not  to  hare  been 
"the  property  of  Shadi,  but  of  Mussammat  Banno  herself,  who 
<'  obtained  it  from  her  own  relatives  ;  that  it  should  therefore 
"  be  considered  her  peeuUum  and  as  such  could  be  alienated  with- 
( out  restriction. 


Versus 


APFUtLAT»  BiDB, 


Case  No.  656  of  1891. 


(RiVAZ  AND  BdLLOCK,  JJ.) 
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"  The  question  of  the  correctness  of  the  above  finding  is 
*'the  only  point  which  has  been  argued  before  us  by  the 
"  paHies'  pleaders,  both  of  whom  appeared  to  acquiesce  in 
"the  view  that  if  we  differed  from  the  Divisional  Judge's 
"  decision  on  this  point,  the  proper  course  would  be  to  remand 
"  the  case  to  the  Divisional  Judge  that  he  might  dispose  of  the 
"  other  questions  mised  in  the  two  appeals  which  were  filed 
'*  in  his  Court.  " 

After  fully  considering  the  arguments  and  examining 
the  then  present  record  and  connected  files,  the  Chief  Court 
(Rivaz  and  Stogdon,  JJ.)  found  themselves  unable  to  uphold  the 
Divisional  Judge's  decree.  The  appeal  was  accordingly  re- 
manded under  Section  562,  Civil  Procedure  Code,  with  the 
following  directions — 

The  plaintiffs  have  nndoubtedly  a  loius  standi  to  contest 

"Muasammat  Banno's  alienation,  and   the    other  questions 

**  arising  in  the  case  call  for  decision.    In  redeciding  the  appeal 

'*  (either  on  the  present  record  or  after  such  further  inquiry  as 

"he  may  deem  necessary  regarding  the  rights  of  a  daughter  to 

**  succeed  in  preference  to  the  male  collaterals)  the  Divisional 

•'Judge  will  not  fail  to  notice  that  our  present  finding  affirms 

that  the  property  in  question  is  not  ancestral  but  the  acquired 

"  property  of  Shadi.    We  mention  this,  as  if  further  inquiry 

"  into  the  custom  is  considered  necessary,  this  fact  should  be 

^    »«  prominently  brought  forward.  " 
» 

4  The  Divisional    Judge,   Rawalpindi,   upon   the  appeal 

again  coming  before  him  remanded  the  case  under  Section 
566,  Civil  Procedure  Code,  for  an  inquiry  into  the  custom. 

The  opinion  of  the  District  Judge  (Lala  Narain  Da«)  was 
as  follows — 

Both  parties  have  produced  evidence.  I  do  not  however 
"  think  that  on  the  evidence  adduced  it  can  be  said  that  the 
**  defendants  have  proved  the  custom  as  contended.  The  de- 
•*  fendants'  witnesses  in  a  general  way  depose  to  the  existence  of 
"  a  custom  which  allows  daughters  to  succeed  in  preference  to 
"  male  collaterals,  and  there  are  no  instances  quoted  in  which 
"  such  could  be  said  to  have  been  the  case.  Some  of  the  wit- 
"nesses  have  tried  to  illustrate  their  evidence  by  instancen 
"  which  they  said  bore  on  the  points,  but  a  closer  examination 
"  of  the  facts  showed  that  the  instances  were  irrelevant.  " 

The  Divisional  Judge  (Mr.  R.  W.  Trafford)  dismissed  the 
plaintiffB*  appeal.  He  said :     It  seems  to  me  that  persone 
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"  so  nearly  related  as  nephews  succeed  in  preference  to  married 

daughters  as  a  genei*al  rule,  and  that  it  was  for  ihe  daughters  ^ 
^'  to  prove  that  an  exception  existed  in  the  case  of  self -acquired 
"  property  which  they  have  failed  to  do.  The  materials  for 
**  forming  a  judgment  either  way  are  very  meagre,  but  I  do  not 
think  it  at  all  likely  that  any  further  remand  would  throw 
''more  light  on  the  case.  I  find  then  that  married  daughters 
'*  and  daughters'  sons  do  not  exclude  nephews  and  dismiss  the 
''  defendants'  appeal. " 

The  defendants  preferred  a  further  appeal  to  the  Chief 
Court.    The  judgment  of  the  Court  was  delivered  by 

RivAZ,  J. — The  general  facts  of  this  case  appear  from  this   4/^  Jf^{^  1892. 
Court's  order  dated  10th  March  1890,  remanding  the  case  to 
the  Divisional  Court  for  redecision,  after  disposing  of  the 
preliminary  question  of  plaintiffs'  right  to  sue. 

The  principal  question  remaining  for  decision  is  as  to  the 
right  of  Shadi's  daughter  to  succeed  to  the  jhandar  in  suit  in 
the  presence  of  Shadi's  brother  and  brothers*  sons.  We  think 
that  the  burden  of  proof  was,  at  least  in  the  first  instance,  upon 
the  defendants,  the  daughter  and  the  daughter's  son,  to  jmye 
their  right  to  succeed.  The  nature  of  the  property  and  the 
class  to  which  the  parties  belong,  which  are  facts  relied  upon 
as  reasons  for  imposing  the  onus  upon  the  plaintiffs,  most,  we 
consider,  rather  be  urged  as  matters  which  go  to  prove  tibwt 
the  defendants  have  discharged  the  burden  of  proving  their 
case,  or  at  least  have  shifted  the  onus  on  to  the  opposite  side. 

It  was  however  contended  that  even  if  the  burden  of  proof 
lay  upon  the  defendants,  they  had  succeeded  in  discharging 
the  same.  It  was  urged  that  the  preponderance  of  the  evidehcf* 
as  to  custom  was  in  defendant's  favour ;  that  the  property  beiiy^  . 
acquired  by  Shadi  and  not  being  ancestral,  and  being  not  agri- 
cultural  land  but  a  water-mill,  was  property  which  custoni  was 
likely  io  recognize  as  descending  to  a  daughter  rather  than  to 
collaterals,  and  stress  was  also  laid  upon  the  fact  of  the  parties 
being  Jhiwars  by  caste  and  not  agriculturists.  The  evidence 
as  to  custom  is  so  meagre  that  it  is  impossible  to  hold  that  }i 
proves  any  cust^rm  in  favour  of  the  daughter's  succession. 
So  that  after  making  every  allowance  for  the  other  points 
urged  on  defendants'  behalf »  we  find  it  impossible  to  affirm  that 
they  have  succeeded  in  shifting  back  the  onus  of  proof  on  to  the 
plaintiffs. 
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It  was  next  nrged  that  no  custom  being  established,  the 
Muhammadan  law  must  be  applied.  The  reply  to  this  argn- 
ment  is,  that  the  parties  are  undoubtedly  governed  by  cnstom 
and  not  by  Muhammadan  law,  that  the  customaiy  I'ule  is  the 
only  matter  in  issue,  and  that  the  rule  of  law  is  wholly  irrele- 
vant to  the  case  {vide  the  remarks  at  pages  24,  25  of  the 
report  of  Civil  Judgment  No.  4,  Punjab  Record,  1891). 

The  only  'other  point  is  as  to  the  plaintiffs'  right  to  a 
decree  for  immediate  possession.  The  defendants  having  no 
rights,  and  Mussammat  Banno,  the  surviving  widow  of  Shadi, 
having  relinquished  her  rights  of  possession  in  plaintiffs'  favour 
(videher  statement  in  the  present  case),  we  are  of  opinion  that 
no  good  grounds  exist  for  refusing  immediate  possession  to  the 
plaintiffs. 

For  the  abovo  reasons  the  appeal  is  dismissed  with  costs- 

Appeal  dismissed. 


No.  lie. 

KHANAN  AND  OTHERS.— (Defendants), — 

S APPELLANTS, 
Versus 
MUSSAMMAT  JATTI  AND  OTHERS.- (Plaintiffb),- 
RESPONDENTS. 
Case  No  634  of  1891. 
(RiVAz  AND  Bullock,  JJ.) 

Ouitom— Inheritance— Kalm  Jals^  Mooltan  District^E  xclusion  of 
nephewB  by  daughters  of  deceased. 

Found  in  a  suit  the  parties  to  which  were  Kalru  Jats  (Miihammdaoi) 
of  tahflil  and  District  MooItaD,  that  do  uniform  cnstom  was  established 
by  which  daughters  were  excluded  by  brothers*  sons  from  taking  the  share 
of  their  father's  estate  falling  to  them  under  Mnhammadan  law.  Pui^h 
Record,  No.  12  of  1889,  referred  to  nnd  followed. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Bayat  EKan^ 
C,  S,  J.,  Divisional  Judge,  Mooltan,  dated  19th  March  189L 

Madan  Gopal,  for  appellants. 
Lai  Chand,  for  respondents. 

The  question  for  decision  in  this  appeal  was  whether  by 
the  custom  of  the  Kalru  Jats  of  Mooltan,  daughters  are  cxclndcd 
by  near  agnates. 


Digitized  by 


OcjTR.  1892.  ] 


CmL  JUDGMENTS  Ne. -116. 


The  plaintiffs  were  the  three  daughters  of  Kadir  Bakhshi 
whose  widow,  Mussammat  Khairan,  died  shortly  before  suit. 
The  defendants  were  the  sons  of  the  brothers  of  Kadir  Bakhsh. 

The  plaintiffs  claimed  two- thirds  of  their  father's  property 
in  accordance  with  Mnhammadan  law.  The  defendants  pleaded, 
that  by  custom  they  excluded  the  plaintiffs  and  took  the  whole  of 
the  dec»eased's  property. 

The  District  Judge  of  Mooltan  was  of  opinion  that 
*  there  is  no  positive  custom  among  the  Kalrns  of  Mooltan 
"  requiring  the  exclusion  of  daughters  by  brothers*  sons  and 
"  other  collaterals,  and  that  therefore  the  rule  of  decision 
must  be  the  Muhammadan  law  according  to  which  the  plain- 
"  tiffs  are  entitled  to  two-fchirds  of  the  property  of  their  father.*' 
The  District  Judge  decreed  accordingly.- 

The  defendants  appealed  to  the  Divisional  Judge,  who  in 
dismissing  their  appeal  recorded  the  following  remarks :  "It 
*' appears  from  all  the  instances  quoted  that  in  most  cases 
**  daughters  have  excluded  collaterals,  and  in  some  cases  ne- 
i*  phews,  from  inheriting  the  property  of  the  deceased.  In  some 
**  instances  daughters  have  received  shares  of  the  estate,  while 
"in  others  daughters  have  been  excluded  by  nephews  and 
"  brothers. 

"  Having  regard  to  the  several  instances,  I  am  of  opinion 
"  that  no  custom  has  been  proved  among  the  Kalru  tribe  of 
"  Mooltan  by  which  ifccan  be  held  that  daughters  are  excluded 
"  from  inheritance.  Unfortunately  the  complicated  disputes 
'*  in  respect  to  the  custom  of  the  Punjab  arose  owing  to  the  sel- 
**  fishness  of  the  heads  of  the  tribes,  and  this  has  given  rise  to 
**  and  increased  disputes  among  the  people  of  the  country  and 
**  brought  them  to  ruin. 

"  According  to  the  attestation  in.  the  Wajib-ul-pirz  made 
"  at  the  time  of  the  settlement,  the  will  of  male  members 
**  who  wished  to  establish  a  custom  in  the  tribe  for  their  own 
**  selfish  motives  was  declared  to  be  a  custom.  No  woman  was 
'*  a  party  in  getting  the  custom  recorded.  I  am  of  opinion 
"  that  it  is  opposed  to  general  equity  to  consider  any  party 
"  who  took  no  part  in  getting  tlie  cnstom  recorded,  as  bound 
"  by  the  custom,  simply  on  the  basis  of  the  entry  in  the  papers." 

The  defendants  preferred  a  further  appeal  to  the  Chief/ 
Court,  the  judgment  of  which  was  delivered  by 

RivA7,  J.— This  case  is  a  sequel  to  Civii  Judgment  No.  12,  2nd  July  1892 
Punjab  Record  of  1889,  the  .pai^ties  being  the  same  in  boib  >0Me8.- 
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The  daughters  of  Kadir  Bakhsh,  deceased,  a  Kalra  Jat  of  the 
Idooltan  tahsil,  are  now  saing  to  recover  two-thirds  of  their 
father's  property  from  the  defendants,  who  are  the  deceased's 
hrothers'  sons.  The  plaintiffs  rely  upon  Mohanunadan  law, 
^alleging  that  there  is  no  nniform  cnstom  regulating  the  rights 
of  succession  of  daughters  in  the  presence  of  nephews.  The 
defendants  retort  that  the  parties  are  governed  hy  custom  and 
not  by  Mubaramadan  law,  and  that  under  the  custom  nephews 
are  entitled  to  succeed  to  the  absolute  exclusion  of  daughters. 

The  concurrent  finding  of  both  Courts  is  to  tbe  effect  that 
no  uniform  and  invariable  custom  has  been  shown  to  obtain  in 
the  matter  of  the  succession  of  daughters  among  Kalra  Jats. 
Instances  are  cited  of  the  exclusion  of  daughters  by  near 
collaterals ;  also  of  the  succession  of  daughters  in  the  presenoe 
of  nephews  and  there  are  precedents  vouched  for  where  both 
daughters'  and  brothers'  sons  have  succeeded  together.  The 
result  arrived  at  therefore  is  that  the  decision  must  be  in  ao* 
cordance  with  Muhammadan  law,  and  the  claim  has  been 
decreed  accordingly.  It  will  be  noticed  that  the  above  result 
as  to  the  non-existence  of  any  uniform  custom  is  practically  the 
same  as  that  arrived  at,  after  a  full  enquiry,  in  Civil  Judgment 
No.  12,  Punjab  Record,  1889. 

In  argoing  the  defendants'  appeal  before  us,  the  learned 
counsel  for  the  appellants  attempted  to  show  us  that  the  first 
Court  was  in  error  in  gauging  the  value  of  many  of  the  in- 
stances cited  upon  either  side,  and  that  in  contradiction  of  the 
view  of  the  local  commissioner,  the  District  Judge  had 
accepted  precedents  as  in  plaintiffs'  favour,  which  if  properly 
understood,  support  the  defendants'  contention,  and  had  also 
excluded  from  consideration  many  cases  directly  in  defendants 
fa  vour.  On  the  other  hand,  the  respondents'  pleader  contended 
that  a  review  of  all  the  cases  cited  would  show  that  a  net  result 
still  more  favourable  to  plaintiffs  than  that  arrived  at  by  the 
first  Court,  was  deducible. 

The  provision  in  the  Wajib'ul-arz  relied  upon  by  the  appel- 
lants' counsel  does  not,  we  think,  affect  the  case  much,  either 
one  way  or  the  other.  It  does  not  porport  to  deal  with  the 
question  really  before  the  Court,  referring  only  to  the  respective 
rights  of  the  widow  and  the  male  collaterals.  On  the  other 
hand,  the^  provision  in  the  Biufaj-i'am  is  remarkable.  It  is  to 
the  effect  that  among  Ealrus,  if  there  are  brothers'  sons  they 
and  the  daughters  take  half  each  :  if  there  are  no  brothers'  sons 
the  daughters  take  all,  but  no  examples  can  be  given.   We  do 
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Hot  lay  much  stress  upon  this  entry  as  laying  down  the  true 
enstom  applicable  to  the  parties,  but  rather  as  indicating,  as 
the  Courts  have  found,  that  there  is  no  invariable  customary 
rale,  and  that  many  CHses  have  resaltedin  a  mutual  compromise. 

After  giving  full  attention  to  the  argument  on  both  sides,  we 
arrive  at  the  conclusion  that  the  Courts  below  have  rightly 
held  that  no  established  custom  is  proved  which  can  govern 
the  case,  and  that  therefore  Mnhammadan  lawmust  beapplied, 
not  because  we  believe  that  it  is  the  rule  usually  followed  by 
the  parties,  but  by  reason  of  the  enactment  in  Section  5  of  the 
Pan  jab  Laws  Act.  Whatever  errors  in  detail  may  be  ascribed 
to  the  first  Coart's  statements  of  the  general  result  of  all  the 
precedents  cited,  the  fact  remains  that  a  very  wide  diversity  of 
practice  has  been  shown  to  exist  in  the  matter  of  inheritance 
to  sonless  proprietors  who  have  died  leaving  both  daughters  and 
near  collaterals,  which  renders  it  impossible  to  hold  that  there 
is  any  uniform  customary  rule. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismisied^ 

No.  U7, 

HAMIR  SINHG,-( Plaintiff),  -  APPELLANT, 
Versus 

KHUSHAL  SINGH,  AND  BUR  SINGH,  -  ^   RES  PON. 
(Defkxdants,)— AND  RODU,— (Plaintiff),  )  DENTS. 

Case  No.  587  of  1891. 

(StOGDON  and  BULLOCk-,  JJ.) 

OusUm—Alitnatum^CkUdlest  proprittor — Gift  to  Bon^in-law — Mahtons 
ofuauxa  Bhafk,  tahsil  Oarshankar^  iloshiarpur  District. 

Found  in  a  suit  the  parties  to  which  were  Mahtons  (Hindus)  of  the 
Tillage  of  Bham  in  the  GhirahHnkar  tahail  of  the  Hoahiarpnr  Diatrict, 
that  there  was  a  presnmption  as^ainst  the  validity  of  a  gift  by  a  unless 
proprietor  to  his  soii-iD-Iaw,  and  that  the  presomption  had  not  been  re- 
butted. 

Punjab  Record,  No.  75  of  1891  and  No.  14  of  1892,  referred  to. 
FHrther  appeal  from  the  decree  ofR,  L.  Harris  Esquire,  Divisional 
Judge,  Hoshiarpur,  dated  6th  April  1891. 
KriBbna  Singh,  for  Appellant. 
Bates,  for  respondeftfts?. 

The  parties  to  the  suit  were  Malitons  of   the  Tillage  of 
Bham  in  the  (jr^rsjiaakar  tahsil  of  iho  fioshiarpur  District. 
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In  1881  one  Jowahtr,  having  no  son,  alienated  his  kuid 
(174  kanals  4  marlas)  by  gift  to  his  son-io-law  Rara.  Biira 
died  not  long  after,  and  mutation  of  names  was  effected  in 
favoar  of  his  widow,  Mnssammat  Bannon,  daughter  of  Jowahir. 
Jowahir  died  next,  and  Massammat  Bannon  died  recently, 
wherenpon  the  defendants,  Khushal  Singh  and  Bur  Singh, 
brothers  of  Rnra,  obtained  possession  of  the  land. 

The  plaintiff,  Hamir  Singh,  a  collateral,  descended  from 
the  great  grandfather  of  Jowahir,  sued  for  possession,  basing 
his  claim  on  two  grounds  :  (a)  that  the  alienation  by  Jowahir 
was  invalid  by  custom  ;  and  (6)  that  even  if  valid,  the  land 
gifted  to  Rura  reverted  to  Jowahir's  heirs  on  the  death  of  Rura 
without  issue  and  did  not  pass  to  Rura's  heirs. 

The  plaintiff  joined  as  a  defendant  one  Rodu,  who  waa  also 
a  collateral  of  Jowahir,  but  made  no  claim. 

The  first  Court  found  that  the  defendants,  upon  wboro  it 
placed  the  onus,  had  not  established  that  by  custom  gifts  in 
favour  of  resident  sons-in-law  were  valid  ;  and  that  the  pro- 
perty reverted  to  the  heirs  of  the  original  donor. 

The  Divisional  Judge,  upon  appeal,  dismissed  the  plaintiff's 
suit  with  coste  throughout  :  he  placed  the  onus  upon  the 
plaintiffs  to  show  that  the  gift  was  invalid,  and  held  that  they 
had  not  discharged  the  onus. 

Hamir  Singh,  plaintiff,  appealed  to  the  Chief  Court.  At 
the  preliminary  hearing  of  the  appeal,  Mr.  Justice  Roe  recorded 
the  following  interlocutory  order  and  admitted  the  appeal  for 
hearing  by  a  Bench  — 

"  If  the  validity  of  the  gift  to  Rura  were  now  the  point 
in  dispute,  I  should  be  inclined  to  agree  with  the  first  Court. 
"  Both  Courts  agree  that  Rura  was  not  a  resident  8on-in*law. 

"  But  assuming  the  gift  to  Rura  to  be  valid,  or  not  now 
open  to  objection,  the  strong  presumption  is  that  the  land 
**  now  passes  to  the  heirs  of  the  donor  and  not  to  Rura's 
**  collaterals.' 

'*  The  general  principle  is  this  :  the  land  is  not  the  absolnt.6 
**  property  of  the  individual  holder,  but  part  of  a  joint  property 

in  which  all  the  descendants  of  the  common  ancestor  have  a 
"  reversionary  interest,  —  thus,  custom  sometimes  forbids  any 
"  interference  at  all  with  this  reversionary  interest,  e.  g.,  it  en- 
*'  tirely  forbids  adoption  or  gift  or  alienation  except  for  neces- 

9ity..   More  commonly  it  allows  adoption  or  gifts  in  favour 
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of  a  selected  reversioner,  e.  g.,  in  favour  of  one  of  tlie  yak 
**  jaddis.  Often  a  farther  step  is  made  and  danghters,  and  even 
"  sisters,  or  their  husbands  or  pons,  are  admitted,  and  of  course 
•*  when  admitted  the  succession  passes  to  their  lineal  descend- 
"  ants.  But  this  ia  really  only  a  recognition  of  a  limited 
**  right  of  succession  in  the  female  line  :  the  husband  is  a  mere 
**  adjunct  to  the  daughter  or  sister  and  to  give  his  collaterals, 
"  who,  as  regards  the  village  proprietary  body  are  perfect 
**  strangers,  a  right  of  succession,  is  a  violation  of  all  the  princi- 
'*  pies  on  which  the  custom  regulating  the  tenure  and  devotn- 
**  tion  of  land  is  based.  Of  course,  there  may  be  cases  in  which 
**  the  husband's  collaterals  can  prove  such  a  right  of  sucoes- 
**  sion,  but  this  does  not  seem  to  be  one  of  them.  " 

The  judgment  of  the  Chief  Court,  finding  that  there 
was  a  presumption  against  the  validity  of  the  gift  to  Rura, 
which  had  not  been  rebutted,  was  delivered  by 

Stogdon,  J.— The  questions  for  decision  in  this  case  are —  June  1892. 

(a.)    Whether  a  gift  of  ancestral  land  made  by  Jowahir, 
a  childless  Mahton  proprietor,  to  his  son-in-law 
Eura,  in  1881,  is  valid  by  custom  ? 
(6.)    Whether,  if  it  is  valid,  the  persons  entitled  to 
inherit  the  land  on  the  death  of  Jowahir  and  his 
wife,  without  issue,  are  the  collaterals  of  the 
donor,  or  those  of  the  donee  ? 
The  parties  are  Mahtons  of  the  village  of  Bham  in  the 
Garhshankar  tahsil  of  the  Hohiarpur  District.    The  follow- 
ing table  shows  the  relationship,  of  the  plaintifE  Hamir  Singh 
to  the  donor  Jowahir — 

HAKU. 

  __\  

r  ^  1 

Jinda  Dheru. 

I 

Dasandhi. 

,  I 

^  -  ^  Keiar. 

Battan  Singli.  Thek  Singh.  j 

!  !  Jawahir,  donor. 

Hamir  Singh»  Kaban  Singh.  j 

plaintiff.  I  Mnssammat  Bannon, 

Roda  did  not  sue,  bo  married   lo  Burs, 

made  defendant  3.  donee. 

la  1881  Jowahir  had  mutation  of  the  land  in  dispute 
effected  in  favour  of  Kura.  On  Rura's  death  it  was  effected  in 
favour  of  his  widow,  Mussammat  Bannon.  She  died  a  short  tinte 
ago,  and  then  Rura's  brothers  took  possession  of  the  estate 
Hamir  Singh  sued  them  for  possession  and  obtained  a  decree 
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from  the  first  Court,  which  found  points  (a)  and  (h)  in  his 
favour.  On  appeal,  the  Divisional  Judge  found  point  (a) 
against  him  and  dismissed  the  suit.  He  has  appealed  to  this 
Court.  It  should  be  noted  that  Bura  and  his  brothers  origi* 
nallj  belonged  to  the  village  of  Mahadpur  in  the  Hoshiarpor 
tahsil.  They  owned  no  land  there,  and,  on  Bura's  marriage 
they  all  appear  to  have  migrated  to  Bham,  and  are  now  resi- 
dents of  that  place. 

There  are  conflicting  rulings  on  the  question  of  the  power 
of  a  childness  Mahton  proprietor  to  alienate  his  ancestral  land, 
most  of  which  were  considered  in  a  judgment  of  this  Court 
published  as  Punjab  Record  No.  75  of  1891,  in  which  it  was  held 
that  there  was  no  established  custom  among  Mahton  Bajputs 
of  the  village  of  Nadalan  in  the  Garshankar  tahsil,  whereby 
a  childless  proprietor  can,  in  the  presence  of  near  collaterals, 
sell  his  land  to  a  stranger.  The  judgment  in  Civil  Appeal, 
No.  2342  of  1888,  referred  to  by  the  first  Court  is  hardly  in 
point,  as  it  had  no  reference  to  an  alienation  by  a  childless 
proprietor.  In  the  present  case,  the  Bitoaj-i-am  declares  that 
the  custom  of  gift  of  ancestral  land  does  not  obtain  amongst 
the  Mahtons,  and  further  specifies  that  a  father-in-law  cannot 
validly  gift  his  land  to  his  son-in-law ;  and  that  a  man  does  not 
obtain  any  right  to  his  father-in-law's  property  by  living 
as  his  ghar  jawai.  The  Wajibmul-arz  of  the  first  settlement 
allows  alienations  by  way  of  sales,  mortgage  or  gift,  for  neces- 
sity, and  the  possibility  of  a  gift  being  made  for  necessity  has 
been  recognized  by  this  Court  in  a  judgment  published 
as  Punjab  Becord  No.  14  of  1892.  The  Courts  below  have 
concurred  in  finding  that  Bura  was  not  a  khanadamad  of 
Jowahir  because  he  was  in  the  Police  and  did  not  live  with 
Jowahir,  but  the  test  appears  to  be  whether  Jowahir's  daughter 
continued  to  live  in  Jowahir's  house  after  her  marriage, 
and  considering  that  the  whole  of  Bui*a's  family  migrated  to 
Bham,  the  probability  is  that  she  did  not  leave  her  father's 
house,  and  that  her  husband  was  kept  in  it  as  a  khanadamad,  but 
this  fact  does  not  help  defendants  because  a  gift  to  a  khaua* 
damad  is  declared  to  be  invalid  by  the  Riwaj-i-amj  and,  if  it  is 
valid,  then  on  the  principles  enunciated  in  a  Full  fiench  de- 
oision  of  this  Court,  published  as  Punjab  Record  No.  12  of  1892, 
the  right  of  succession  on  the  death  of  Bura  and  his  wife 
without  issue,  would  certainly  accrue  to  Jowahir's  collaterals 
and  not  to  those  of  Bura.  On  the  whole,  we  consider  that  there 
is  a  presumption  against  the  validity  of  the  gift,  and  it  is  not 
contended  that  that  presumption  has  been  rebutted.  Bespon- 
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dents*  counsel  asks  ns  to  direct  further  inquiry  to  be  made, 
but  his  clients  have  no  further  evidence  to  offer,  and  they 
cannot  even  say  whether  there  is  any  probability  that  evi- 
dence in  support  of  the  validity  of  the  gift  would  be  forth- 
coming. We  do  not  therefore  consider  that  there  is  any 
necessity  for  further  investigation.  We  hold  that  the  pre- 
sumption is  against  the  validity  of  the  gift,  and  that  presump- 
tion has  not  been  rebutted.  We  therefore  accept  the  appeal 
and  restore  the  decree  of  the  first  Court  with  costs  through- 
out. 

Appeal  allowed. 


No.  118. 

SETH  RAM  RATTAN"  AND  RAT  HI  RAM  LAL,— 

(Defendants),— PETITIONERS,  ).  revision  Sibis. 

Versus 

SUNDER  DAS,— (Plaintiff),— RESPONDENT. 
Case  No.  1U2  of  1891. 
(RivAZ  AND  Bullock,  JJ.) 

Jurisdiction — Small  Cause  Court — Withdratoal  of  suit  pending  tn,  and 
determined  by  District  Judge — Objection  as  to  jurisdiction. 

In  a  snit  heard  and  defcermined  by  a  competent  Court,  the  parties 
having  without  objection  joined  issue  and  gone  to  trial  upon  the  merits, 
cannot  subsequently  dispute  the  jurisdiction  of  the  Court  on  the  ground 
of  irregulai-ities  in  the  initial  proceedings,  which,  if  objected  to  at  the 
time,  would  have  led  to  the  dismissal  of  the  suit. 

Ledgard  v.  Bully  I.  L.  R.,  9  All.,  191,  (Privy  Council  Case)  refer- 
red to  and  followed. 

Fetition  under  Section  25,  Act  IX  of  1887,  for  revision  of  the 
decree  of  W.  A.  Harris  Esquire,  District  Judge,  Lahore,  dated 
2nd  May  1891. 

.  P.  C.  Chatterjee  and  Ishwar  Das,  for  petitioners. 

Golak  Nath  and  Gobind  Ram,  for  respondent. 

This  snit  to  recover  Rs.  600  was  originally  instituted 
in  the  Cantonment  Small  Canse  Court  of  Meean  Meer. 

The  Cantonment  Magistrate  and  Judge  Small  Cause  Court 
had  powers  under  Section  8,  Act  XIII  of  1889,  to  hear  and 
determine  suits  within  the  limit  of  Rs.  500  in  value,  but  after 
the  institution  of  the  suit  he  was  transferred,  his  successor 
being  invested  with  powers  up  to  Rs.  50  only. 
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The  suit  waa  t^ereapon  withdrawn  by  the  District  Judge, 
Lahore,  to  his  own  Conrt,  and  was  tried  and  determined  by  him 
as  a  Court  of  Small  Causes  (Section  25,  CivU  Procedure 
Code). 

The  District  Judge  (Mr.  W.  A.  Harris)  eveatually  made 
a  decree  in  favour  of  the  plaintiff. 

The  defendants  appUed  to  the  Chief  Court  on  the  revision 
side,  contending  that  the  District  Judge  had  no  power  : 

(a)  to  withdraw  the  case  from  the  Small  Cause 
Court  to  the  file  of  his  own  Court  and  hear  and 
determine  it  himself ; 
(h)  to  hear  and  determine  the  suit  so  withdrawn 
after  the  appointment  of  a  Judge  to  the  Small 
Cause  Court  at  Meean  Meer  with  powers  up  to 
Rs.  600. 

The  judgment  of  the  Chief  Court  was  delivered  by 
IBih  July  1892.         Bullock,  J.— This  suit  was  instituted  in  the  Meean  Meer 
Small  Cause  Court  and  was  thence  transferred  by  order  of  the 
District  Judge  of  Lahore  into  his  own  Court.    It  was  tried  in 
the  usual  way  and  a  decree  was  made.     The  defendant  applies 
for  revision  of  the  District  Judge's  order  and  bases  his  principal 
objection  upon  the  ground  that  the  District  Judge  had  no  power 
to  transfer  the  suit  with  reference  to  Sections  23  and  34  of  the 
Punjab  Courts'  Act  and  the  Notification  issued  by  the  Local 
Government  under  the  former  Section  (*No.  610,  dated  11th 
May  1887).    The  argument  is  that  the  transfer  was  ordered  as 
a  matter  of  administrative  control,  and  that  as  the  Divisional 
Judge  is  by  the  Notification  deemed  to  be  the  District  Judge 
for  the  purposes  of  Sections  24  and  28  of  Act  IX  of  1887,  he 
and  not  the  District  Judge  was  the  competent  person  to  order 
the  transfer.    We  are  not  prepared  to  accede  to  the  contention 
that  the  transfer  of  the  suit  was  a  mere  matter  of  distribution 
and  wholly  administrative,  but  in  any  case  we  feel  no  doubt 
that  the  objection  is  not  now  open  to  the  petitioner.    In  sub- 
mitting to  the  District  Judge's  jurisdiction  without  objection 
he  must  be  taken  to  have  waived  the  objection,  and  he  cannot 
raise  it  in  the  present  subsequent  proceeding. 

#  NOTIFICATION  No.  510,  dated  11th  May  1887. 
Under  the  provisions  of  Section  23  (6),  Act  XVIII  of  1884,  the 
Hon'ble  the  Lieutenant-Governor  is  pleased  to  declare  that  the  Divisional 
Conrt  BhaU  be  deemed  to  be  the  District  Conrt  for  the  purposes  of  Sec- 
tions 24  and  28  of  the  Provincial  Small  Cause  Courts*  Act,  IX  of  1887. 
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The  suit  wLeu  brought  in  the  Small  Cause  Court  "was  validly 
brought  and  at  no  time  was  there  any  incompetency  to  enter- 
tain and  aljudicate  upon  it:  tins  being  so,  any  initial  defect 
there  may  have  been  must  be  held  as  cured  by  the  petitioners' 
waiver.  The  case  of  Ledgard  v.  Ihill,  I.  L.  R.,  9  All.,  208,  is 
a  conclusive  authority  for  holding  tlie  above.  In  that  case  it 
was  held  by  their  Lordships  of  the  Privy  Council  established 
upon  numerous  authorities  "  that  when,  in  a  cause  which  the 
**  Judge  is  compatent  to  try,  the  parties  without  objection  join 
"  issue  and  go  to  trial  upon  the  merits,  the  defendant  cannot  sub- 
"^equently  dispute  his  jurisdiction  upon  the  grounds  tliat  there 
"  were  irregularities  in  the  initial  procedure,  which,  if  objected  to 
"at  the  time,  would  have  led  to  the  dismls.^al  of  the  suit  '*  In 
the  present  instance,  there  was  inherent  jurisdiction  over  the 
subject-matter  of  the  suit  from  its  inception.  If  the  order  for 
transfer  be  open  to  objection,  it  is  open  tj  objection  for  a  reason 
which  might  at  once  have  been  set  right  by  a  formal  applica- 
tion to  the  Divisional  Judge,  but  having  marie  no  objection  and 
having  fully  submitted  to  the  jurisdiction  and  gone  to  issue 
and  trial,  the  petitioner  must  be  held  to  h  ive  waive  !  any  objec- 
tion there  may  have  been  to  the  trial  of  the  suit  by  the  Di.strict 
Judge. 

Upon  the  other  grounds  of  the  petition,  we  think  it  neces- 
sary only  to  say  that  we  do  not  consider  ourcsolves  called  upon  to 
exercise  our  revisionary  powers.  Having  all  the  parties  before 
it,  the  Court  was  able  to  determine  upon  whom  the  liability 
•hould  be  fixed,  and  in  fixing  it  upon  the  petitioner  it  has  done 
full  justice.    We  dismiss  the  application  with  costs. 

Applic  ition  r^/ased. 


No.  119. 

GULAB  SINGH,— (Pliintiff),-PETITIOXEII,— 

y*ir8u8  J  Revision  Sidr. 

KARAM,— (Defendant),— RESPONDENT. 
Case  No.  310  of  1892. 
(Benton  &  Rivaz,  JJ.) 

JurUdiction—Reviition — Refusal  of  District  Judje  to  is>'ue  a  notice 
under  Regulation  XV 1 1  of  1806. 

The  DiRtrict  Judge  refused  to  issue  a  notice  under  Regulation  XVII 
of  1806,  holding  that  the  mortgage  deed  proponndod  was  not  a  rnort^^age 
by  conditional  sale  and  thereforj  not  within  the  sc  )pj  of  thj  Ile^.ilatioii. 

The  plaintiff  applied  for  revision. 
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E$ldj  overraling  the  District  Judge  as  to  the  natare  and  constroction 
of  the  docomeDt,  that  bis  order  was  under  the  circamstances  open  to 
revision. 

I.  L.  B.,  3  All.,  576,  referred  to  and  followed. 
Petition  undtr  Se'stion  622,  Civil  Procedure  Codcy  for  revision  of 
the  order  of  W.  B.  DeCourcy  Esquire,  District  Judge,  Jhelumr 
dated  llth  November  1891. 

This  was  a  petition  under  Section  622,  Civil  Procedure 
Code,  praying  for  the  revision  of  an  order  made  by  the  District 
Judge,  Jhelum  (Mr.  W.  B.  DeCourcy),  refusing  an  application 
made  to  him  by  a  mortgagee  for  the  issue  of  a  notice  under 
Section  8,  Regulation  XVII  of  1806,  in  reference  to  a  mortgage 
of  two  kanals  of  land. 

The  District  Judge  refused  the  application,  holding  that 
the  mortgage  was  not  a  mortgage  by  conditional  sale  and 
therefore  did  not  fall  within  the  purview  of  the  Regulation. 

The  plaintifE  applied  to  revise  this  order.  The  judgment 
of  the  Chief  Court  was  delivered  by 
27th  June  1892.  Rivaz,  J. — We  have  read  the  document  propounded  by  the 
petitioner  in  this  case,  and  find  that  it  is  clearly  a  deed  of 
mortgage  by  conditional  salo  such  as  is  contemplated  by 
Regulation  XVII  of  1806.  The  District  Judge  was  therefore 
obviously  in  error  in  refusing  to  issue  the  notice  mentioned  in 
the  Regulation,  and  the  only  difficulty  which  we  have  felt  is 
as  to  whether  his  erroneous  order  is  open  to  revision.  After 
consideration,  we  think  that  we  have  power  to  interfere  under 
Section  622,  Civil  Procedure  Code,  and  this  appears  to  have 
been  the  view  taken  in  a  similar  case  reported  in  I.  L.  R.,  3" 
AIL,  576.  It  would  be  anomalous  if  a  mortgagee  had  no  remedy 
where  the  District  Judge  had  refused  to  act  in  accordance  with 
law,  as  in  the  present  case,  without  any  apparent  justification. 
The  functions  to  be  exercised  under  the  Regulation  are  no 
doubt  ministerial  rather  than  judicial.  But  we  consider  that  a 
District  Judge  assumes  judicial  functions  when  he  proceeds  to 
construe  and  interpret  the  document  presented  as  a  mortgage 
by  conditional  sale,  and  that  at  least  in  such  case  his  proceed- 
ings are  open  to  revision  if  he  declines  jurisdiction  on  cleai*ly 
erroneous  grounds. 

We  accept  this  application  for  revision  and  direct  the 
District  Judge  to  deal  with  the  application  before  him  in  accor- 
dance with  law. 

The  stamp  on  this  application  will  be  refunded.  Other 
costs  incurred  must  be  borne  by  the  petitioner 

Afjplication  allowed. 
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No.  120. 

MUHAMMAD  HAYAT  AND  OTHER S,-(Pliinfiff8),—  ^ 
APPELLANTS. 


»  Appellate  Sids. 


Versus 


LANGAR,— (Defendant),— RESPONDENT. 
Case  No.  886  of  1891. 
(Frizelle  &  Bbnton%  J  J.) 


Custom— Altenation—Oift  by  childless  Qnjar  of  tahsil  Gvjrai  tostep'Son, 

Fmtnd  in  a  sait  the  parties  to  whi<*h  were  G  a  jars  of  mauza  Dittawal 
tahsil  nnd  District  Gajrat,  that  a  childless  proprietor  was  not  autho- 
rised by  CQHtom  to  make  a  gift  of  bis  land  to  bis  step-son  in  presence 
of  sous  of  the  donor's  brothers. 

Punjab  Record,  No.  39  of  1887  ;  and  Noa.  8  and  109  of  1891, 
referred  to. 

Further  appeal  from  the  decree  of  F,  Bulloch  Fsquire,  Divisional 


The  plaintiffs  sued  for  a  declaration  that  an  alienation 
of  10  ghamaos  2  kanals  and  11  marlas  of  land  made  by  a 
childless  Gu jar  proprietor  of  manza  Dittawal,  tahsil  and  Dis- 
trict Gujrat,  in  favour  of  his  step-son  was  invalid  after  the 
death  of  the  donor. 

The  plaintiffs  were  the  donor's  brothers'  sons. 

The  Divisional  Judge  (Mr.  F.  Bullock)  after  making  a 
remand  under  566,  Section  Civil  Procedure  Code,  dismissed 
the  plaintiffs'  suit.    His  opinion  was  as  follows — 

"  The  question  is  not  one  of  inheritance  by  a  pichlag :  it  is 
"  whether  a  childless  proprietor  can  make  a  will  in  favour  of 
**  one  who  is  not  an  heir  to  the  exclusion  of  his  brothers'  sons. 
"  The  Wajib-uUarz  and  Hiwaj-i-am  contain  no  express  rule 
"  upon  the  point :  they  consider  only  the  power  to  make  gifts 
and  are  silent  as  to  the  power  of  making  wills. 

•'There  is  practically  no  restriction  upon  the  power  of 
"  sale  or  gift  and  J  think  a  restriction  upon  the  power  of  be- 
"  quest  should,  under  the  circumstances,  be  proved.  I  do  not 
"  think  this  has  been  proved  and  I  dismiss  the  (plaintiffs') 
*•  appeal  with  costs." 

The  plaintiffs  preferred  a  further  appeal  to  the  Chief  Court: 
the  judgment  of  the  Court  finding  that  the  alienation  was  a 
gift  inter  vivos  and  not  a  will  and  that  the  gift  was  not  autho- 
rised by  custom  was  delivered  by 

Benton,  J.— The  question  in  this  case  is  whether  a  child-  18th  June  1892. 
less  Gujar  proprietor  of  tahsil  Gujrat  mny  make  a  bequest 


Judgey  Jhelum,  dated  1st  May  1891. 
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or  gift  in  favour  of  his  step-son.  The  Divisional  Judge  thought 
the  case  was  one  of  bequest,  but  we  are  satisfied,  after  perusal 
of  the  document,  that  it  is  really  a  deed  of  gift,  by  which  the 
property  was  intended  to  be  conveyed  in  the  proprietor's  life- 
time-   Mutation  of  names  accordingly  even  took  place. 

Thei'e  was  a  question  whether  the  donee  was  a  son  or 
step-son.  The  plaintiffs  alleged  that  he  was  a  step  -son,  and 
this  point  has  been  found  in  their  favour  by  the  Divisional 
Judge  for,  what  we  consider  to  be,  sufficient  reasons.  There 
vras  a  conflict  of  evidence,  but  the  defendant  Langar's  conduct 
in  executing  such  a  document  in  his  favour,  which  would  have 
been  entirely  unnecessary  if  he  had  been  a  souy  seems  to  show 
clearly  which  evidence  is  to  be  believed.  The  donee  is  de- 
scribed as  a  step-son  in  the  mutation  papers. 

The  plaintiffs,  who  are  nephews,  sue  to  have  it  declared 
that  the  disposition  of  the  property  shall  not  affect  their 
reversionary  interests. 

The  Divisional  Judge  dismissed  their  claim  on  the  ground 
that  the  document  was  a  will,  and  that  the  testator  could 
alienate  without  lestriction  by  sale  or  by  gift,  and  that  there 
being  no  mentioa  of  a  will  in  the  records  of  custom,  any 
restriction  as  to  the  power  to  make  a  will  should  be  proved. 

We 'do  not  find  anything  on  the  record  to  shew  that  a 
childless  Gujar  proprietor  has  an  unrestricted  power  of  gift  or 
sale  in  the  Gujrat  tahsil,  and  we  understand  that  the  same 
restrictions  as  regards  alienation  prevail  there  as  elsewhere, 
speaking  generally.  The  donee  in  this  case  can  only  be  regard- 
ed as  an  entire  stranger.  In  Fnnjab  Record ,  No.  8  of  1891,  it 
was  found,  after  full  consideratiou,  that  there  was  no  power 
to  give  to  one  nephew  in  preference  to  another.  All  the  more, 
there  would  be  no  power  to  give  to  a  stranger  in  presence  of 
nephews.  In  Appeal  No.  33  of  1891,  it  was  found  in  the  case 
of  Jatt  of  tahsil  Phalian,  who  are  on  the  same  footing  accord- 
to  the  Biwaj 'i-am  as  Gujars,  that  a  gift  to  a  daughter,  who  was 
not  the  wife  of  a  khan  ad  am  ad  was  void,  and  the  same  result 
was  arrived  at  in  reported  cases,  Punjab  Berord,  No.  39  of  1887 
and  Puvjah  Record,  No.  109  of  1891.  The  power  of  gift  is 
therefore  very  restricted,  and  the  defendants,  on  whom  the 
burden  of  proof  lay,  have  entirely  failed  to  prove  that  the  rule 
has  not  been  correctly  found  in  these  cases. 

We  therefore  accept  the  appeal,  knd  decree  the  plaintiffsi* 
claim — that  the  document  impugned  shall  not  affect  their 
rights  of  sucoepsion— with  costs  in  all  the  Courts. 

Apfeal  alloiced* 
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NARAIN  DAS,— (Plaintiff),— APPELLANT, 


Versus 


•  Apfbllatjc  Side. 


KHAIR  SHAH  AND  OTHERS,— (Defendants), 
RESPONDENTS. 


Case  No.  1203  of  1890. 


(Stogdon  &  Bullock,  JJ.) 


Limitation— Mortgage — Mortgagee  in  poseeteion — Farm  of  Zand  by 
Collector  for  non-payment  of  revenue — Suit  by  assignee  of  mortgagee  for 
poseessiont  on  expiry  of  term  of  farm, 

A  mortgagee  of  two-tbirds  of  certain  lands  obtained  ix>B8e88ion  under 
his  mortgage. 

The  proprietors  having  made  default  in  payment  of  the  land-revenne 
on  the  other  share  of  the  land,  and  the  mortgagee  also  refusing  to  pay 
the  said  revenue,  the  land  was  farmed  by  the  Collector  under  the  revenue 
law  to  H.  S.  for  a  term  of  ten  years.  The  farm  continued  from  1875 
to  1885,  when  the  representative  of  the  mortgagors  obtained  possession. 

On  I7th  August  1889,  the  assignee  of  the  mortgagee  sued  for  pos- 
session  under  the  mortgage, 

Eeldy  that  tho  plaintiff's  suit  was  barred  by  limitation  under  Article 
142,  Schedule  II,  Limitation  Act,  1877,  and  that  H.  S.  was  not  in  possession 
on  behalf  of  the  mortgagee  but  on  his  own  account. 

Further  appeal  from  the  decree  of  Khan  Muhammad  Hay  at  Khan, 
C.S.L,  Divisional  Judge,  Mooltan,  dated  23rd  June  1890- 

Gouldsbmy,  for  appellant. 
Oertel,  for  respondents. 

The  material  facts  of  the  suit  out  of  which  this  appeal 
arises  are  these  :  On  the  7th  September  1867  Sadar  Din  and 
Taknb  Shah  mortgaged  two-thirds  of  the  half  share  of  certain 
lands  and  wells  belonging  to  them  to  Ramjas,  defendant  2, 
for  Rs.  2,550-0-0.  The  mortgagee  was  put  in  possession  ander 
the  mortj^age,  but  the  owners,  the  mortgagors,  having  made 
default  in  payment  of  the  revenue  due  on  the  remaining  sharo 
of  the  land,  and  the  mortgagee  having  also  failed  to  pay  the  same* 
the  Collector,  in  pursuance  of  the  powers  conferred  by 
Section  47,  Land  Revenue  Act,  1871,  farmed  the  land  to  Haji 
Shah  for  a  term  of  ten  years  (tho  farm  having  in  the  first 
instance  been  offered  to  and  refused  by  the  mortgagee), 
he  undertaking  to  pay  the  revenue,  and  the  usual  malikana 
ivas  reserved  to  the  proprietors. 
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The  farm  to  Haji  Shah  came  to  an  end  in  1885,  wlien 
Khair  Shah,  the  representative  in  title  of  the  mortgagors,  was 
pat  into  possession. 

In  1889,  Ramjas,  the  original  mortgagee,  assigned  Lis  rights 

to  his  brother  Narain  Das,  who  now  instituted  a  suit  for  pos- 
session, his  suit  being  filed  on  the  17th  August  1889. 

The  lower  Courts  held  that  the  plaintiff's  suit  was  barred 
by  limitation  and  dismissed  it. 

In  further  appeal  to  the  Chief  Court,  it  was  contended 
that  Kb  air  Shah  must  be  held  to  have  resumed  possession 
from  1875  to  1885  on  behalf  of  the  mortgagee,  who  was  the 
person  entitled. 

The  judgment  of  the  Chief  Court  upholding  the  view  of 
the  Courts  below,  that  the  suit  was  barred  by  limitation,  was 
delivered  by 

Uth  June  1892.  Stogdon,  J. — The  land  in  suit,  forming  part  of  the  lands 
held  by  Sadar  Din  and  Yakub  Shah,  was  mortgaged  to  Ramjas, 
and  the  mortgagee  was  in  possession  :  he  was  liable  to  pay  the 
revenue  on  the  land  mortgaged  to  him.  The  owners  having 
fallen  into  arrear  with  the  revenue  due  on  the  rest  of  their 
land  and  being  unable  to  pay  it,  the  whole  land  was  offered  to 
the  mortgagee  to  hold  for  a  term  of  years.  He  refused  to 
take  it :  every  effort  was  made  to  induce  him,  and  he  was  warned 
that  his  mortgage  rights  would  be  prejudiced  by  his  refusal 
but  he  adhered  to  his  determination  not  to  take  the  land,  and 
on  the  20th  of  November  1875  the  Collector,  acting  under 
Section  47  of  the  Revenue  Act  then  in  force  (Act  XXXIII  of 
1871),  put  Haji  Shah  into  possession  for  a  terra  of  ten  years :  he 
was  to  pay  the  revenue,  and  a  malikana  was  reserved  to  bo 
paid  to  the  owner.  The  unmortgaged  residue  of  the  land  had 
been  kept  kham  for  a  year  previous  to  1875,  and  on  the  13th 
May  of  that  year  the  mortgagee  was  offered  the  whole  of  the 
defaulters'  land  and  refused  it,  as  has  been  stated  above. 
It  is  thus  clear  that  Ramjas  ceased  to  be  in  possession  in 
1875.  The  farmer  or  lessee  continued  in  possession  till  1885  and 
in  that  year  Khair  Shah  the  representative  in  title  of  the  mort- 
gagors, was  put  into  possession  as  the  farm  had  come  to  an  end. 
On  the  29th  of  January  1889,  Ramjas  executed  a  deed  purporting 
to  convey  his  rights  under  the  mortgage  to  his  brother 
Narain  Das,  and  the  latter  now  sues  for  possession :  he  is 
met  by  aple&thatthe  suit  is  barred  under  Article  142  of 
the  Limitation  Act. 


Digitized  by 


Kovs.  im  ] 


CIVIL  JUDGMBNTS-No.  121. 


411 


By  the  terms  of  the  mortgage  the  mortgagee  was  to 
remain  in  possession,  take  all  crops,  malikana  and  1am- 
bardari,  and  pay  the  revenue  ;  but  ever  since  the  commence- 
ment of  the  farm  he  has  made  no  claim  to  the  malikana  and  has 
allowed  the  proprietors  to  take  it  without  protest.  He  has  also 
received  no  lambardari  nor  derived  any  benefit  from  the 
land. 

It  is  contended  by  the  learned  counsel  for  the  appellant 
that  Khair  Shah  must  be  held  to  have  resumed  possession  for 
the  moi-tgagee,  who  was  the  person  entitled  to  possession,  but 
it  is  clear  that  Khair  Shah  took  possession  on  his  own  account 
and  ignored  any  right'in  the  mortgagee.  The  latter  applied  for 
possession  in  1886  :  it  was  refused  him  and  he  was  referred  to 
a  suit,  but  no  suit  was  brought  and  time  was  allowed  to  run 
on.  There  is  good  reason  for  thinking  that  the  transfer  to 
Narain  Das  is  a  colourable  one.  Ram j as  had  always  repre- 
sented his  brother  as  a  co-mortgagee  and  his  alleged  transfer 
to  him  as  by  a  sole  mortgagee  is  unintelligible.  However 
this  may  be,  it  is  clear  that  when  Khair  Shah  took  possession, 
he  excluded  the  mortgagee  from  all  benefits  under  the  mortgage. 
The  Privy  Council  case  reported  at  T.  L.  R.,  17  Calc,  137,  is 
cited  for  the  respondents,  but  there  is  this  difference  between 
it  and  the  present  case,  that  in  the  former  the  defendant's 
possession  had  continued  for  the  prescribed  time,  while  in 
the  present  suit  it  has  not.  We  think,  however,  that  Ramjas 
completely  abandoned  his  rights  to  possession  in  favour  of 
the  proprietors  in  ]  875  as  found  by  the  first  Court.  He  took 
no  step  to  keep  them  alive  ;  he  acted  in  a  manner  incon- 
sistent with  an  intention  to  derive  any  benefit  from  the  land, 
and  allowed  what  was  due  to  him  as  mortgagee  to  be  paid  to 
the  proprietors,  and  not  only  was  this  the  case,  but  there  was 
an  express  abandonment.  He  was  dispossessed  with  notice 
that  his  right  to  possession  was  no  longer  acknowledged; 
he  acquiesced  in  its  determination  and  left  the  land  with 
a  disclaimer  of  intention  to  hold  possession  and  with  an 
express  intimation  that  he  would  resort  to  a  suit  for  recovery 
of  the  money  due  to  him  as  his  solo  remedy.  A  suit  for  pos- 
session by  him  or  his  assigns  cannot  now  be  maintained  and 
we  therefore  dismiss  the  appeal  with  cost^. 
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No.  122. 

KADMAN,— (Plaintiff),— APPELLANT, 


Appbllati  Sidb. 


Versus 


MUSSAMMAT  AMIR  BIBI  AND  OTHERS,— (Defen- 
dants),—RESPONDENTS. 

Case  No.  1030  of  1891. 
(Fbizelle  &  Stogdon,  JJ.) 


Custom-^Alienaticn—Gift  to  daughters  by  sorUess  proprietor — Rights 
of  brother  of  donor— Muhammadan  Qujars^  tahail  Khariatij  Oujrat  JHtirict, 

Fovnd  in  a  suit  the  parties  to  which  were  Muhammadan  Chahan 
Gujars  of  tahsil  Eharian  ia  the  Gujrat  District,  that  a  gift  of  all  his  land 
by  a  sonlesB  proprietor  to  his  daughters  in  the  presence  of  a  brother  of 
the  donor  was  invalid  by  costom. 

Punjal  Record,  No.  106  of  1886  and  No.  39  of  1887,  referred  to. 
Further  appeal  from  the  decree  of     L.  Harris  Esquire^  Divi- 
sional JudgCf  Jheluniy  dated  ZOth  July  1891. 
A.  L.  Roy,  for  appellant. 
Lakhshmi  Narain,  for  respondents. 

The  plaintiff  sued  for  a  declaration  that  a  gift  of  all  his 
ancestral  property  made  by  a  sonless  Chuhan  Gujar  (Muham- 
madan) of  mauza  Khori  in  the  Kharian  tahsil  of  the  Gujrat 
District  was  invalid  by  custom. 

The  plaintiff  who  challenged  the  gift  was  the  brother  of 
the  donor,  the  donees  being  the  donor's  two  daughters. 

The  tirs't  Court  (Khan  Ahmed  Shah,  Subordinate  Judge) 
found  that  the  gift  was  invalid.  He  said :  "  Clause  6  of  the 
"  Wajih'ul-arz  shows  that  if  a  sonless  person  desires  to  give  his 
"  land  to  liis  daughter,  he  can  give  her  a  part  of  it  as  dowry. 
*'  Hence,  if  a  person  gift  the  whole  of  his  land  to  his  daughter, 
"  the  burden  of  proving  the  validity  of  the  gift  lies  on  the 
"  donor  and  the  donee.  For  this  reason  the  burden  of  proving 
*'  the  issue  rests  on  the  defendants  who  have  not  cited  any 
"instance  to  show  that  a  sonless  Gujar  is  competent  to 
"  gift  his  ancestral  land  to  one  or  several  daughters  to  the 
"  exclusion  of  his  own  brother.  Moreover,  the  defendants  have 
**  failed  to  prove  that  a  gift  like  the  one  in  question  can  be 
"  made  in  consideration  of  services  ;  nor  have  they  proved  that 
"  any  special  service  was  rendered  by  the  daughters  to  the 


The  Divisional  Judge  (Mr.  R.  L.  Harris)  reversed  the  first 
Court's  decree  and  dismissed  the  plaintiff's  suit  on  the  follow- 


"  donor.' 
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ing  grounds :  "  The  Wajib-ul-arz  and  Riwaj-i-am  are  both  in 
"  favour  of  the  validity  of  the  gift.  The  lower  Court  has 
misconstrued  the  former,  and  has  dismissed  the  latter  from 
"  consideration  as  not  carrying  weight.  It  decreed  the  plain- 
"  tiff*8  claim  on  the  authority  of  a  ruling  of  this  Court  of  16th 
"  March  1888,  and  a  decision  of  its  own  of  2nd  March  1890. 
"  The  former  is  a  case  of  a  gift  to  a  sister's  son  and  is  not  ap- 
"  plicable.  In  the  latter,  my  predecessor  held  a  gift  invalid  on 
"  the  ground  that  the  Biwaj-i-am  did  not  support  it. 

"  There  is  a  decision  in  favour  of  an  exactly  similar  gift, 
"  dated  15th  March  1886,  the  parties  being  Gujars  of  the  same 
"  tahsil  and  the  party  disputing  the  gift  a  brother  of  the 
"  donor.  The  appeal  was  rejected  in  Chambers  in  the  Chief 
"  Court  (No.  1316  of  1886). 

In  Punjab  Record,  No.  106  of  1886,  the  custom  was  dis- 
tinctly  recognised.    The  onus,  if  ever  upon  the  defendants, 

"  has  most  certainly  been  shifted  to  the  plaintiffe.  It  is  to 
be  noted  that  the  clause  (10)  of  the  Riwaj-i-am  setting  forth 
the  custom,  is  based' upon  cited  instances,  and  so  is  not  a 

"  mere  dead  letter,  and  the  plaintiff  has  failed  to  show  the 

"  custom  to  be  invalid." 

The  plaintiff  appealed  to  the  Chief  Court.  The  judgment 
of  the  Court  reversing  the  decree  of  the  Divisional  Judge  and 
restoring  that  of  the  first  Court  was  delivered  by 

Frizelle,  J. — The  parties  are  Muhammadan  Gujars  of  the  13<A  July  1892. 
Kharian  tahsil  of  the  Gnjrat  District,  and  the  question  for 
decision  is  whether  a  sonless  proprietor  of  this  tribe  can  make 
a  gift  of  the  whole  of  his  land,  in  the  presence  of  a  brother,  to 
daughters  who  do  not  live  with  him  and  whose  hasbands  do 
not  live  with  him.  After  considering  the  Wajih-uUarz  of  the 
former  settlement  and  Section  10  of  the  Riwaj-i-am,  which 
has  several  times  been  the  subject  of  decision  in  this  Court, 
and  also  the  other  evidence  produced  by  the  parties,  we  are 
of  opinion  that  the  donor  had  not  this  power.  In  Punjab 
Record,  No.  39  of  1887,  it  was  held  with  reference  to  the 
Riwaj-i-am  now  in  question  that  gifts  to  daughters  whose 
husbands  are  resident  with  the  donor  are  valid  by  custom,  but 
not  those  to  daughters  whose  husbands  are  not  so  resident. 
We  can  find  no  reason  for  departing  from  that  ruling  in  the 
present  case.  Punjab  Record,  No.  106  of  1886,  which  the 
Divisional  Judge  quotes,  is  against  him.  In  that  <!ase  it  was 
recognized  that  a  Gujar  of  the  Kharian  tahsil  cannot  gift  his 
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land  to  a  daughter  not  residing  with  him,  and  in  No,  1316  of 
1886  of  this  Court,  on  which  also  the  Divisional  Judge  relies, 
the  donees  seem  to  have  resided  with  the  donor.  The  Wajib- 
ul-ar2  of  the  former  settlement  only  allows  a  gift  of  a  small 
quantity  (i^isi  kadr)  of  land  to  a  daughter  by  way  of  marriage 
present  and  the  like.  We  are  therefore  of  opinion  that  the 
first  Court  was  right  in  holding  the  gift  to  be  invalid  as 
against  plaintifE  after  the  death  of  Kammun,  the  donor.  We 
reverse  the  decree  of  the  Divisional  Judge,  and  restore  that  of 
the  first  Court.  Defendants  to  pay  costs  in  all  the  Courts. 

Appeal  allowed. 


Appbllatb  Side. 


No.  123. 

MAHBUB  SINGH  AND  OTHERS,--(Plaintiffs),— 
APPELLANTS, 
Versus 

KAHNA,- (Defendint),— RESPONDENT. 
Case  No.  670  of  1891. 
(Benton  &  Stogdon,  JJ.) 

Appeal — Appeal  hy  plaintiff's  to  Chief  Court  who  did  not  appeal  to 
Divisional  Judge— Competency  of  appeal, 

Eighteen  persons  insdtated  a  suit  for  an  account  against  seventeen 
others.   The  first  Goart  dismissed  the  soit. 

Two  of  the  plaintiffs  appealed  to  the  Divisional  Court,  and,  after  a 
remand  under  Section  566,  Civil  Procedure  Code,  a  decree  was  made 
in  their  favour  against  defendant  1  for  Rs.  103-8-0  being  the  proportion 
to  which  they  were  held  entitled  out  of  a  total  sum  of  Bs.  1,457*5-0  for 
which  defendant  was  found  to  be  liable. 

Some  of  the  other  plaintiffs,  who  had  not  appealed  to  the  Divisional 
Court,  then  preferred  a  further  appeal  to  the  Chief  Court  urging  that  the 
Divisional  Judge  should  have  given  thom  a  decree  for  their  propor- 
tionate share- 

Eeldy  that  such  further  appeal  was  not  com  petent»  the  appellants 
not  being  parties  to  the  appeal  before  the  Divisional  Jndge,  nor  af- 
fected in  any  way  by  the  decree  made  by  him. 

[Cf.  Punjab  Record,  No.  46  of  1892.] 
Further  appeal  from  the  decree  of  F,  C,  Channing  Esquire, 
Divisional  Judge^  Hoshiarpur,  dated  ibth  December  1890. 
Lai  Chand,  for  respondent. 

Hamam  Singh  and  seventeen  others  instituted  a  suit 
against  Kahna  and  sixteen  others  for  an  acconnt.  The  plain- 
tiffs were  the  pnjaris  and  sharers  in  the  income  of  the  Kesh- 
garh  gordawara  at  Anandpor    in  the  Una  tahsil  of  th.9 
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Hofihiarpnr  District.  They  alleged  that  the  surplus  of  the 
gnrdawara  was  divided  annually  into  118  shares,  of  which 
they,  the  plaintiffs,  got  61,  and  the  defendants,  Nos.  2  to  17, 
57  shares. 

The  plaintiffs  further  alleged  that  defendant  1,  the  trea- 
surer of  the  institution,  had  rendered  no  account  to  them  for 
the  twelve  years  ending  Sambat  1944,  and  they  prayed  for  an 
account,  with  a  decree  for  any  amount  that  might  be  found  due 
to  them. 

The  first  Court  (Lala  Shib  Lai,  Munsif,  2nd  class)  found 
that  there  was  no  surplus  in  the  hands  of  defendant  1 ,  and 
dismissed  the  plaintiffs'  suit. 

Two  of  the  plaintiffs,  Harnam  Singh  and  Sarmukh  Singh, 
appealed  to  the  Divisional  Judge,  A  remand  was  directed 
under  Section  566,  Civil  Procedure  Code,  and  after  a  return 
being  made  thereto  a  decree  was  made  in  favour  of  the  two 
plaintiffs-appellants  for  Rs.  1C3-8-0  to  be  paid  by  Kahna, 
defendant,  out  of  a  sum  of  Rs.  1,457-5-0  for  which  the  Court 
considered  him  liable. 

Eight  of  the  plaintiffs,  who  had  preferred  no  appeal  to  the 
Divisional  Judge,  filed  a  further  appeal  from  his  decree  in  the 
Chief  Court.  The  judgment  of  the  Court,  holding  that  such 
appeal  was  incompetent  as  they  were  not  parties  to  the  appeal 
before  the  Divisional  J udge,  was  delivered  by 

Stoqdon,  J. — Hamam  Singh  and  seventeen  others,  pujaris  12lh  July  1892. 
and  sharers  in  the  income  of  the  Keshgarh  gurdawara  at 
Anandpur  in  the  Hoshiarpur  District,  sued  Kahna,  trea- 
surer of  the  gurdawara,  for  an  account  and  for  a  decree  for  any 
sum  which  might  be  found  to  be  due  to  them.  They  originally 
fixed  the  amount  of  their  claim  at  Rs.  150,  but  it  appears  pro- 
bable that  they  subsequently  amended  their  plaint  and  claimed 
Rs.  1,000.  The  amended  plaint  is  not,  however,  forthcoming, 
and  is  said  to  have  been  burnt.  •  Certain  of  the  pujaris  who 
did  not  join  in  the  claim  were  made  co-defendants.  There 
are  said  to  be  one  hundred  and  eighteen  shares  in  the  divisible 
income,  of  which  plaintiffs  are  entitled  to  sixty-one,  and  de- 
fendants, Nos.  2  to  17,  to  fifty-seven. 

The  first  Court  dismissed  the  suit  of  the  plaintiffs : 
only  Harnam  Singh  and  Sarmukh  Singh  appealed  to  the 
Divisional  Judge,  who,  after  a  long  investigation,  decided  that 
Kahna  was  liable  for  a  sum  of  Rs.  1,457-5-0.  He  however 
dedined  to  recognize  Hamam  Singh  and  Sarmukh  Singh  a 
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appealing  on  behalf  of  their  co-plaintiffs  and  passed  a 
decree  in  their  favour  for  the  amount  of  surplus  income  assign- 
able to  their  twelve  and  a  half,  out  of  one  hundred  and  seventy- 
six  shares,  viz.,  for  Rs.  103-8-0. 

Of  the  other  plaintiffs,  Mahbub  Singh,  Mussammat 
Bhagan,  Hamir  Singh,  Narain  Singh,  Bhup  Singh,  Hira 
Singh  I,  Chet  Singh  and  Hira  Singh  II,  appealed  to  this  Court, 
urging  that  the  Divisional  Judge  should  have  given  them  a 
decree  for  the  sums  found  to  be  due  to  them.  They  were 
directed  to  apply  to  the  Divisional  Judge  for  a  certificate. 
They  complied  with  this  direction,  but  their  application  was 
rejected.  They  then  applied  to  this  Court  for  revision,  and  as 
the  case  was  held  to  be  an  unclassed  suit  of  value  exceeding 
Bs*  100,  their  application  was  admitted  as  a  further  appeal. 

We  consider,  however,  that  the  present  appellants  are  not 
entitled  to  maintain  the  appeal,  as  they  were  not  parties  to  the 
appeal  before  the  Divisional  J udge,  nor  are  they  in  any  way 
affected  by  the  decree  passed  by  him.  In  a  somewhat  similar 
case  reported  as  I.  L.  R.,  8  Mad.,  192,  the  learned  Judge 
expressed  doubt  as  to  whether  a  defendant  who  was  a  party  to 
a  case  in  the  first  Court,  but  who  had  not  appealed  from  its 
decree  to  the  Subordinate  Judge,  had  a  right  of  further  appeal 
to  the  High  Court  from  the  decree  of  the  Subordinate  Judge. 
They,  however,  exercised  their  revisional  jurisdiction  under 
Section  622,  Civil  Procedure  Code,  and  directed  the  Subordi- 
nate Judge  to  consider  whether  in  the  reasonable  exercise  of 
his  powers  under  Section  544,  the  decree  should  not  be  set 
aside  as  against  the  non-appealing  defendant.  We  cannot, 
however,  in  this  case  revise  the  decree  of  the  Divisional  Judge, 
because  it  is  clear  that  he  considered  the  provisions  of 
Section  544,  and  held  that  Hamam  Singh  and  Sarmukh 
Singh  were  not  entitled  to  ask  for  a  decree  for  amounts  not  due 
to  them,  but  to  their  co-plaintiffs,  who  had  not  appealed. 

According  to  Section  40,  sub-section  1  (d)  of  the  Punjab 
Courts  Act,  the  only  persons  entitled  to  apply  for  certificates 
are  parties  to  appellate  decrees  of  Divisional  Courts.  Appel- 
lants were  not  parties  to  the  decree  appealed  against  and  were 
not  therefore  entitled  to  apply  for  a  certificate. 

"For  the  above  reasons,  we  must  dismiss  this  appeal  with 
costs.  The  cross-objection  also  fails  as  it  could  only  be  made 
against  Harnam  Singh  and  Sarmukh  Singh,  who  have  not 
appealed^  and  it  is  dismisse  d. 

Ajppcal  ditmi$96d' 
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No.  124. 

SAIFUL  RAHM:AN,-i(PLAiNTiFF),— APPELLANT, 


Versus 


APFELLATB  SiDE. 


UMAR-UD-DIN,— (Defendant),— RESPONDENT. 


Case  No.  398  of  1891. 


(RiVAz  &  Bullock,  JJ.) 


Section  13,  Explanation  IJ^  Civil  Procedure  Code^  1882 — Res  judicata^ 
Matter  which  ought  to  hzve  been  made  ground  of  defence  in  former  suit. 

Section  13,  Explanation  II,  Civil  Procedcre  Code,  1882,  which  pro- 
rides  that  any  matter  which  might  and  ought  to  liave  been  made  ground 
of  defence  or  attack  in  the  former  snit  shall  bo  deemed  to  have  been  a 
matter  directly  and  substantially  in  issne  in  such  suit,  does  not  farther 
declare  that  sncli  matter  shall  bo  deemed  to  have  been  heard  and  finally 
decided. 

The  Explanation  was  not  intended  to  onable  a  party  to  treat  a  point 
as  having  been  decided  in  his  favour  in  a  former  suit  which  was  in  fact 
not  BO  degided.    It  applies  rather  to  a  case  where  the  defendant  has  a 
defence  which,  if  he  had  so  pleased,  he  might  and  ought  to  have  brought 
•   forward,  but  as  ho  did  not  bring  it  forward  the  snit  was  decreed  against 


Further  appeal  from  the  decree  of  F.  G.  Ghanning  Esquire^  Divi- 
sional JudfjCf  Uoshiarpur,  dated  16th  January  1891. 

Oertel,  for  appellant. 

Krishna  Singh,  for  respondent. 

The  plaintiff  and  the  first  five  defendants  were  the  record- 
ed owners  of  13  kanals  9  marlas  of  land  in  Basi  Kalan,  tahsil 
Hoshiarpur,  containing  a  mosque,  some  trees  and  a  well.  Some 
of  the  defendants,  it  was  alleged,  without  the  consent  of  the 
plaintiff,  cut  down  some  of  the  trees  and  sold  them  to  the  other 
defendants. 

The  plaintiff  therefore  sued  for  a  declaration  that  he  was 
the  sajada-nashin  of  the  mosque  ;  that  the  trees  were  attached 
to  the  mosque  for  the  benefit  of  the  public  ;  and  that  the  de- 
fendants had  no  right  to  cut  down  trees  without  plaintiffs' 
consent. 

The  defendants  pleaded  that  the  trees  were  not  planted  by 
the  plaintiff  or  his  father,  but  were  the  joint  property  of  the 
plaintiff  and  defendants  ;  that  the  trees  were  not  attached  to 
the  mosque  ;  and  that  neither  the  plaintiff,  nor  his  ancestor, 
was  sajada-nashin  of  the  mosque. 
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The  first  Court  (Lala  Shib  Narain,  Extra  Assistant  Com- 
misHioner)  panted  the  plaintiff  thf  relief  asked  for,  overruling 
an  objection  that  the  suit  was  barred  by  reason  of  an  adjudica- 
tion in  a  former  suit  between  the  parties  in  Pundit  Som  Dat's 
Court,  in  which  the  then  plaintiff,  now  defendant,  sued  for  and 
obtained  a  decree  for  joint  possession  of  certain  land.  The 
Divisional  Judge  (Mr.  F.  C.  Channing)  upon  appeal  directed 
that  the  words  **  sajada-nashin  and  "  be  struck  out  of  the  first 
Court's  decree,  leaving  the  parties  in  the  position  of  the  co- 
sharers  in  a  property  which  might  be  partible  or  impartible.  His 
reasons  were  as  follows  : — "  There  was  a  former  suit  between  the 
"  parties  to  this  case  in  which  the  then  plaintiff,  now  defendant- 
"  appellant,  sued  for  and  obtained  a  decree  for  joint  possession  of 
"  13  kanals  9  marlas  of  land,  khasra  No.  227.  If  the  present 
"  plaintiff's,  then  defendant's,  allegation  that  this  land  is  attached 
"  to  the  mosque  of  which  he  is  sajada-nashin  would  have  been  an 
"  answer  to  that  suit  for  possession,  he  was  bound  to  put  forward 
"  that  plea  then,  and  as  he  did  not  do  so,  the  matter  would  be 
*'  res  judicata  under  Explanation  11,  Section  13,  Civil  Proce- 
"  dure  Code." 

The  plaintiff  preferred  a  further  appeal  to  the  Chief  Court  ■ 
contending  (a)  that  the  Divisional  Judge  was  wrong  on  the 
question  of  res  judicata ;  and  (6)  that  there  was  no  estoppel 
and  nothing  to  bar  the  present  suit. 

The  judgment  of  the  Chief  Court  reversing  the  decree 
of  the  Divisional  Judge  and  restoring  that  of  the  first  Court, 
was  delivered  by 

15/^  July  1892  RiVAz,  J. — We  cannot  agree  with  the  Divisional  Judge 

that  the  issue  whether  or  no  plaintiff  is  the  sajada-nashin  is 
concluded  by  the  decision  in  the  previous  suit. 

In  the  first  place,  we  do  not  think  that  it  has  been  es- 
tablished that  the  plea,  that  plaintiff  is  sajada-nashin,  is  one 
which  might  and  ought  to  have  been  made  aground  of  defence  in 
the  former  suit.  That  suit  was  b}^  the  present  defendants  to 
establish  their  right  to  joint  possession  of  certain  land  includ- 
ed in  the  present  suit.  The  decree  was  in  favour  of  the  then 
plaintiffs  (now  defendants).  In  the  present  suit  the  defendant 
in  the  earlipr  suit  sues  as  sajada-nashin  and  co-sharer  to 
restrain  the  defendants  (the  former  plaintiffs)  from  cutting 
and  appropriating  to  their  own  use  trees  growing  on  the  joint 
land.  Both  Courts  agree  in  decreeing  the  claim,  but  where- 
as the  first  Court  has  decreed  in  plaintiff's  favour  as  co-sharer 
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and  sajada-nashin,  the  Divisional  Judge  has  varied  the  decree 
hy  the  exclusion  of  the  words  italicised.  In  our  opinion  it 
cannot  be  assumed  that  a  plea  alleging  the  present  plaintiffs 
status  as  sajada-nashin  would  have  been  an  answer  tq  the 
former  claim  for  joint  possession.  Persons  other  than  the 
sajada-nashin  may  have  rights  as  co-shai'ers  in  land  connected 
with  a  shrine,  and  there  is  nothing  to  indicate  that  in  the 
case  of  this  particular  khankah  the  sajada-nashin  (if  such 
exists)  would  be  exclusive  owner  of  all  property  attached  to 
the  institution. 

In  the  next  place  it  must  be  remembered  that  although 
Explanation  II  to  Section  13,  Civil  Procedure  Code,  provides 
that  any  matter  which  might  and  ought  to  have  been  made 
ground  of  defence  or  attack  in  the  former  suit  shall  be  deemed 
to  have  been  a  matter  directly  and  substantially  in  issue  in 
such  suit,  the  Explanation  does  not  further  declare  that  such 
matter  shall  be  deemed  to  have  been  heard  and  finally  decid- 
ed. The  explanation  was  not,  as  pointed  out  in  Qhursobhit 
Ahir  V.  Eamdut  Singh  (I.  L.  R.,  5  Calc,  923),  intended  to  enable 
a  party  to  treat  a  point  as  having  been  decided  in  his  favour  in 
a  former  suit,  which  was«in  fact  not  so  decided.  It  applies  rather 
to  a  case  whore  the  defendant  has  a  defence  which,  if  hehad  so 
pleased,  he  might  and  ought  to  have  brought  forward,  but  as 
he  did  not  bring  it  forward,  the  suit  was  decreed  against  him. 
In  such  case  he  is  as  much  bound  by  the  adverse  decree  as  if 
he  had  set  up  the  defence,  and  he  is  equally  estopped  from 
setting  up  that  defence  in  any  future  suit  under  similar  cir- 
cumstances. In  the  present  case,  it  is  to  be  observed  that 
plaintifE  does  not  raise  the  question,  w^hich  it  is  urged  he 
should  have  pleaded  as  defendant  in  the  former  suit,  with  a 
view  to  re-opening  anything  decided  against  him  either  ex- 
pressly or  by  implication  in  that  suit.  He  accepts  the 
former  decision,  and  bases  his  claim  on  the  rights  found  to 
exist  therein,  coupled  with  the  additional  allegation  that  he  is 
sajada-nashin  as  well  as  co-sharer.  We  thiok  it  impossible  to 
hold  that  the  question,  whether  he  is  the  sajada-nashin  was 
heard  and  decided  in  the  former  suit.  It  was  not  expressly 
mentioned  and  is  not  necessarily  concluded  by  what  was 
finally  decided  in  that  case,  to  ascertain  which  we  must 
examineboththe  judgment  and  the  decree  (Kali  Kruhna  Tagore 
V.  Sicretary  of  State,  I.  L.  R.,  16  Calc,  173,  P.  C). 

As  to  whether  plaintiff  was  rightly  found  by  the  first 
Court  to  be  in  fact  the  sajada-nashin,  we  allowed  the  respon- 
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dent*s  counsel  to  address  us,  though  this  question  was  not 
distinctly  made  a  ground  of  appeal  in  the  Divisional  Court; 
but  ho  could  urge  nothing  which  throws  any  doubt  upon  the 
correctness  of  the  yie'w  taken  by  the  first  Court. 

We  accept  this  appeal  and  restore  the  decree  of  the  first 
Court  with  costs. 

Appeal  allowed. 

No.  125. 

'     HASSAN  ALI  SHAH,— (Dependant),— PETITIONER, 

Versus 

SALIG  RAM  AND  ANOTHER, —(Plaintiffs),— (RESPON- 
DENTS). 

Case  No.  633  of  1891. 

(Frizelle  &  Stogdon,  JJ.) 

Civil  Procedure  Code^  Section  622, — Order  under  Section  108  of  the  Code 
setting  oside  an     parte  decree — Revision. 

An  application  was  made  to  revise  an  order  made  under  Section  108, 
Civil  Procedure  Code,  setting  aside  an  ex  parte  decree,  such  order  being 
made  nearly  seven  years  after  the  date  of  th»  decree  ; 

Eeldf  following  Punjab  Record,  No  114  of  1883,  that  no  application 
nnder  Section  G22  of  the  Code  would  lie.  The  suit  was  one  in  which  an 
appeal  would  He,  and  by  the  word  "  case  "  the  whole  suit  is  meant. 

Petition  under  Section  622,  Civil  Procedure  Code,  1882,  for 
revision  of  the  order  of  Siyad  Ahid  Uussain,  Munsif,  Yst  class, 
Jullundur,  dated  I9th  March  1891. 

Madan  Gopal,  for  petitioner. 

Lai  Chund,  for  respondents.  ' 

This  was  a  petition  under  Section  622,  Civil  Procedore 
Code,  for  revision  of  the  order  of  Sayad  Abid  Hussain,  Extra 
Assistant  Commissioner,  Jullundnr,  made  nnder  the  following 
circumstances  :  On  the  16th  May  1884,  Salig  Ram  and  Balik 
Bam  obtained  an  ex  parte  decree  against  Sandhi  Shah  for 
possession  of  13  bigas  9  biswas  of  land,  which  had  been 
mortgaged  to  the  plaintiffs  and  in  connection  with  which  they 
had  taken  foreclosure  proceedings  under  Kegulation  XVII 
of  1806. 

Salig  Ram  and  Balik  Ram  sold  their  rights  under  the 
decree  on  12th  August  18v^6  to  one  Sadu  Mnl,  but  Hassan  Ali 
Shah,  defendant  in  the  present  suit,  obtained  a  decree  for  pre- 
emption on  13th  December  1887. 
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On  5th  November  1887,  Saiidhi  Shah,  the  original  defen- 
dant, applied  under  Section  108,  Civil  Procedure  Code,  to  the 
Court  which  made  the  decree  of  16th  May  1884  for  an  order 
to  set  it  aside,  and  on  the  19th  March  1891  the  application 
was  granted,  that  is,  nearly  seven  years  after  the  date  of  the 
decree. 

Hassan  AH  Shah  moved  the  Chief  Court  on  the  revision 
side  under  Section  622,  Civil  Procedure  Code,  to  set  aside  the 
order  cancelling  the  ex  parte  decree,  ^t  was  objected  that  re- 
vision could  not  bo  obtained  because  the  case  was  not  one  in 
which  no  appeal  lay. 

The  judgment  of  the  Chief  Couri  refusing  the  application 
as  inadmissible,  was  delivered  as  follows — 

Stogdon,  J.— Sandhi  Shah  had  mortgaged  13  bighas  9  Ulh  July  1892. 
biswas  of  land  by  conditional  sale  to  Salig  Ram  and  Balak 
Ram.  They  had  a  notice  issued  to  him  under  Section  8,  Re- 
gulation XVII  of  1806,  and  as  he  failed  to  pay  the  mortgage 
money  within  the  year  of  grace,  they  sued  him  for  possession 
of  the  mortgaged  land  on  the  allegation  that  the  mortgage  had 
been  foreclosed  and  the  conditional  sale  had  become  absolute. 
They  obtained  an  ex  parte  decree  on  the  16th  May  1884  from 
the  Court  of  Sardar  Yar  Muhammad  Khan,  Extra  Assistant 
Commissioner.  On  the  12th  August  1886,  they  sold  their  rights 
under  it  to  one  Sadu  Mai,  against  whom  Hassan  Ali  Shah, 
the  present  petitioner,  obtained  a  decree  for  pre-emption  on 
the  13th  December  1887.  On  the  5th  November  1887, 
Sandhi  Shah  applied  under  Section  108,  Civil  Procedure  Code, 
to  the  Court  to  set  aside  its  ex  parte  decree.  The  case  remained 
pending  for  a  longtime  Owing  to  its  having  come  before  various 
Courts,  including  this  Court,  but  eventually  on  the  19th  March 
1891  Sayad  Abid  Hussain  Khan,  1st  grade  Munsif,  set  aside 
the  cx parte  decree  of  the  20th  Juno  1884  and  appointed  a  day 
for  proceeding  with  the  suit. 

Hassan  Ali  Shah  applied  to  this  Court  under  Section  622, 
Civil  Procedure  Code,  to  set  aside  the  Munsif's  order  on  the 
ground  that  he  acted  with  ijiaterial  irregularity  in  setting 
aside  the  ex  parte  decree  after  seven  years,  execution  having 
been  taken  out  to  the  knowledge  of  the  judgment-debtor.  It  is 
objected  for  respondents  that  the  application  cannot  be 
entertained,  because  the  case  is  not  one  in  which  no  appeal 
lies  (of  the  nature  referred  to  in  Section  622,  Civil  Procedure 
Code)  to  the  Chief  Court.    The  word  "  case,"  it  is  contended, 
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must  be  construed  as  referring  to  the  suit  for  possession  of 
land  and  not  as  referring  to  the  proceeding  for  setting  aside 
the  ex  parte  decree  which  is  not  an  independent  case,  but  merely 
a  branch  of  a  case  or  a  proceeding  in  a  case.  This  contentioD 
is  traversed  by  petitioner.  Several  decisions  have  been  quoted 
hj  respondent's  counsel  in  support  of  his  argument.  They 
are  published  at  page  520  of  the  3rd  edition  of  O'Kinealy's 
Civil  Procedure  Code.  Respondent's  counsel  relies  on  L  L.  R., 
14  Calc,  768  and  I.  L.  R.,  7  All.,  345,  but  in  the  latter  decision 
the  point  now  in  dispute  does  not  appear  to  have  been  considered, 
and  it  is  not  clear  whether  the  suit,  in  which  the  application  to 
set  aside  an  ex  parte  decree  was  granted,  was  one  in  which  an 
appeal  lay  to  the  High  Court.  The  former  decision  is  in  peti- 
tioner's favour,  and  Mr.  Justice  Norris  ruled  that  the  word 
**  case  "  in  Section  622,  Civil  Procedure  Code,  was  wide  enough 
to  include  an  interlocutory  order  and  that  the  words  "  record  of 
any  case  "  included  so  much  of  the  proceedings  in  any  suit  as 
related  to  the  interlocutory  order.  It  is  extremely  doubtful 
whether  the  Legislature  intended  to  give  the  High  Courts  such 
extensive  powers  of  interfering  with  non-appealable  orders 
of  all  descriptions  passed  by  the  subordinate  Courts  in  ap- 
pealable suits  or  proceedings,  considering  that  the  appellate 
Conrts.are  armed  with  sufficient  powers  to  deal  with  such 
orders  by  Section  591,  Civil  Procedure  Code.  It  appears  how- 
ever to  have  escaped  the  notice  of  counsel  that  it  has  been 
ruled  by  this  Court  in  a  case  published  as  Funjab  Record,  No. 
114  of  1883,  that  the  word  "  case  "  in  Section  622  must  be 
construed  to  mean  the  whole  case  and  not  a  branch  of  it.  The 
mling  is  applicable  to  the  present  proceeding  for  it  is  admit- 
ted that  the  suit  is  one  in  which  an  appeal  lies  to  this  Court. 
If  therefore  by  the  word  "  case  "  the  whole  suit  is  meant,  it  is 
clear  that  this  Court  has  no  jurisdiction  to  revise  an  order 
which  is  merely  a  branch  of  the  case,  I  confess  that  1  do  not 
see  sufficient  grounds  for  giving  to  the  word  the  more  extended 
meaning  which  petitioner's  counsel  asks  us  to  attach  to  it, 
and  I  do  not  think  that  it  is  expedient  that  this  Court  should 
interfere  on  the  revision  side  when  it  is  clear  that  petitioner 
can,  if  the  suit  is  decided  against  him  on  the  merits,  raise  the 
whole  qnestion  of  the  propriety  of  the  order  setting  aside  the 
ex  parte  decree  in  his  petition  of  appeal  to  the  Divisional  Judge. 
It  is  true  that  this  Court  has  in  a  decision  published  as  Punjab 
Beeordy  No.  21  of  1885,  held  that  it  is  open  to  it  to  exercise 
its  powers  under  Section  622,  Civil  Procedure  Code,  in  cases 
of  rejection  of  applications  to  appeal  in  forma  pauperii  nndei 
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Section  592,  Civil  Procedure  Code,  but  such  applications  neem 

to  me  to  be  perfectly  independent  of  the  appeals  which  they 

seek  to  initiate  free  of  cost.    The  same  cannot  be  said  of 

applications  to  set  aside  ex  parte  decrees,  which  are  intimately 

connected  with  the  suits  in  which  those  decrees  were  passed. 

Section  108,  Civil  Procedure  Code,  provides  that  in  any  case  in 

which  a  decree  is  passed  ex  parte  against  a  defendant,  he  may 

apply  to  the  Court  by  which  the  decree  was  made  for  an  order 

to  set  it  aside.    This  wording  in  my  opinion  tends  to  show 

that  the  application  is   only  a  proceeding  in  a  ease  and  not 

an  independent  case.    For  the  above  reasons,  I  see  no  reason 

to  differ  from  the  ruling  contained  in  Punjab  Record^  No.  114  • 

of  1883,  and  I  would  therefore  decline  to  go  into  the  merits 

of  the  application  and  would  dismiss  it  with  costs. 

Frizellk,  J. — I  also  do  not  see  sufiBcient  ground  to  differ   I4ith  July  1^92. 
from  Punjab  Record,  Na  114  of  1883,  and  am  of  opinion  that 
as  an  appeal  lies  to  this  Court  in  the  case  of  which  the  pro- 
ceeding now  in  question  forms  part,  Section  622,  Civil  Pro- 
cedure Code,  does  not  allow  revision  of  the  order. 

The  application  is  dismissed  with  costs. 


Indian  Limitation  Act,  1877,  Schedule  II,  Article  179  —Decree  made  on 
a  compromise  that  after  expiration  of  fifteen  ye-tre  plaintiff  would  he  entitled 
to  poseefttion . 

A  decree  was  made  in  a  suit  in  accordance  with  a  compromise  between 
the  parties :  the  defendants  were  to  remain  in  possession  of  the  land  in  suit 
for  fifteen  years  as  mortgagees  in  lieu  of  their  expenditnre  and  losses 
daring  the  plaintiff's  absence,  and  on  the  expiration  of  the  fifteen  years 
the  plaintiff  was  to  obtain  poRsession. 

On  the  expiry  of  the  fifteen  years,  the  plaintiff  applied  for  execution 
of  decree  asking  for  possession  of  the  land. 


Application  refused. 


No.  126. 


JALLA, — (JuDGMENT-DEBTon), — APPELLANT, — 
Versus 

DOOLA,—(Decree.iioldbr),— RESPONDENT. 
Case  No.  376  of  1892. 
(Frizelle  &  Stoodon,  JJ.) 
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Heldf  that  the  application  for  execution  was  govornedby  Article  179, 
Schedule  II ,  Limitaion  Act,  1877,  and  was  barred,  the  lime  begioDiog  to 
run  from  the  date  of  tke  decree. 

Punjab  Record,  No.  43  of  1878  (F.  B.)  referred  to  and  followed. 
Further  appeal  from   the  decree  of  T.  0.  Wilkinson  Esquire, 
Divisional  Judge^  Amritsar,  dated  Wth  February  1890. 

K.  P.  Roy,  for  appellant. 
Ganpat  Rai,  for  respondent. 

Doola,  respondent,  obtained  a  decree  against  the  appel- 
lant and  two  otlier  persons,  that  he  was  to  be  considered 
proprietor  of  a  half  share  in  a  joint  holding  of  19  ghnmaos  3 
kanals  7  marlas  of  laud  :  the  defendants  were  to  remain 
in  possession  for  fifteen  years  as  mortgagees  in  lieu  of  their 
losses  and  ex])enditure  dnring  the  period  of  the  plaintiff's 
absence :  and  on  the  expiration  of  the  fifteen  years  the  plaintiff 
was  to  obtain  possession. 

On  the  expiration  of  the  fifteen  years,  the  plaintiff  applied 
for  possession  nnder  the  terms  of  the  decree  :  it  was  objected 
that  execntion  of  the  decree  was  barred  by  limitation. 

The  Divisional  Judge  (Mr.  T.  O.  Wilkinson)  held  that 
execution  was  not  barred  by  limitation.  His  reasons  were  as 
follows  :  "  The  parties  compromised  and  agreed  that  the 
"decree  should  not  bo  put  into  execution  for  fifteen  years. 
"  The  decree  passed  was  one  for  possession  at  the  end  of  fifteen 
"  years.  In  other  words,  the  decree  was  one  for  possession 
"  held  in  aT)eyance  for  fifteen  years.  The  limitation  would 
"  therefore  run  from  the  day  fifteen  years  after  the  date  of  the 
"  decree.  The  decree  was  passed  on  the  25th  November  1873 
"  and  it  was  put  in  execution  in  March  1889  or  long  before  the 
period  of  three  years  from  the  date  on  which  it  was  agreed 
"  that  it  should  take  effect.  The  executing  Court  rightly  refus- 
"  ed  to  go  into  the  question  how  the  decree  was  brought  abont. 
**  The  functions  of  an  executing  Court  are  to  execate  a  decree 
**  already  framed,  not  to  question  the  correctness  of  the  decree. 
"  I  dismiss  the  appeal  with  costs." 

On  further  appeal  the  judgment  of  the  Chief  Court  was 
delivered  by 

16/^  Jttty  1892.  Stogdon,  J.— On  the  25th  November  1873,  Doola  obtain- 
ed a  decree  against  Rohela,  Jalla  and  Mali  that  he  was  to  be 
considered  as  proprietor  of  a  half  share  in  a  joint  holding  of 
19  ghamaos  3  kanals  7  marlas,  and  that  defendants  were  to 
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remaiQ  in  possession  thereof  for  fifteen  years  as  mortgagees 
in  lieu  of  their  expenditure  and  losses  daring  the  period  of 
plaintiff's  absence,  and  that  after  the  expiration  of  fifteen  years 
the  plaintiff  woold  be  entitled  to  obtain  possession. 

After  the  expiration  of  fifteen  years  the  decree- holder 
applied  for  execntion  of  his  decree.  It  was  objected  that 
the  application  was  barred  by  limitation,  and  that  the 
decree  was  one  of  a  declaratory  nature  only  and  had  been 
obtained  by  fraud.  The  Courts  below  declined  to  consider  the 
question  of  fraud  and  overruled  the  two  other  objections. 
The  judgment^ebtors  have  appealed  to  this  Court  on  a 
certificate  granted  to  them  by  the  Divisional  Judge. 

If  the  application  is  one  for  execution  of  a  decree,  as  it 
purports  to  be,  the  limitation  applicable  is  three  years  from  the 
date  of  the  decree,  ander  Article  179  (1)  of  the  Limitation 
Act.  It  is  contended  for  respondent  that  the  term  date  of 
decree"  means  the  date  on  which  the  decree  became  enforceable 
and  not  the  date  on  which  it  was  passed.  This  construction 
is  in  accordance  with  two  rulings  of  the  Bombay  High  Court 
published  as  I.  L.  R.,  12  Bom.,  23,  and  I.  L.  R.,  13  Bom.,  237, 
but  it  is  opposed  to  the  ruling  of  the  majority  of  the  members 
of  a  Full  Bench  of  this  Court  published  as  Punjab  Becord^ 
No.  43  of  1878.  We  see  no  reason  for  dissenting  from  the 
latter  ruling,  and  we  entirely  concur  in  the  judgment  of 
Plowden,  J.  In  I.  L.  R',  12  Bom.,  23,  the  Limitation  Act  is 
not  even  referred  to  and  the  other  ruling  merely  cites  the 
former  one  with  approvaL 

It  is  next  contended  that  the  application  is  really  one 
under  Article  178,  Schedule  II  of  the  Limitation  Act,  for 
which  no  period  of  limitation  is  provided  elsewhere  in  the 
Schedule  or  by  the  Code  of  Civil  Procedure,  Section  230  ; 
but  it  is  clearly  what  it  purports  to  be,  viar,,  an  application 
for  the  execution  of  a  decree,  and  therefore  Article  179  applies 
and  not  Article  178. 

We  hold  that  the  application  is  barred  by  limitation  and 
therefore  accept  the  appeal  and  reject  the  application ;  but  as 
the  conduct  of  the  judgment-debtors  in  not  delivering  posses- 
sion appears  to  be  vexatious,  we  direct  each  party  to  pay  its 
own  costs  throughout  Plaintiffs,  if  so  advised,  can  sue  for 
possession,  the  period  for  which  the  land  was  mortgaged  hav- 
ing elapsed. 


Appeal  allowed. 
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No.  127. 

MANGAL  AND  OTHERS,— (Hefendants),— APPELLANTS, 


GIRDHARI  AND  OTHERS,— (PLAiKTiFrs),-RESPON- 
DENTS. 
Case  No.  934  ol  1691. 
(Stoodon  &  Bollock:,  JJ.) 

Cxtil  Procedure  Code,  Chapter  III — Misjoinder — trespass — Separate 
nnd  independent  cuits  of  defendants. 


Seventeen  of  the  village  proprietors  sued  thirty -^iz  persons— co- 
sbarera  and .  non-proprietors — lor  a  declaration  that  the  defendants  were 
not  entitled  to  enclose  certain.lands  of  the  village  or  to  erect  bailding» 
thereon,  and  also  praying  for  the  demolition  of  the  bnildinga  so  erected 
and  tiBStoration  of  the  land  to  its  original  condition. 

The  buildfng  by  each  defendant  was  his  separate  and  independent  act, 
Hsfd,  on  farther  appeal  (the  objection  was  taken  in  the  Court  of  first 
instanoe)  that  the  suit  was  bad  for  misjoinder. 


Further  appeal  frtm  the  decre^  of  T,  Troward  Esquire,  Divisiontzl 
Judge,  Delhiy  dated  2^th  May  1891. 
Oertel,  for  appellants. 

Turner,  for  respondents. 

In  this  case,  seventeen  of  the  proprietors  of  a  village  fn 
tahsil  Rewari,  Gargaon  District,  iostitnted  a  suit  against  thirty- 
six  persons — co« sharers  in  the  village  and  non- proprietors — 
for  a  declaration  that  they  (the  defendants)  were  not  entitled 
to  enclose  certain  lands  of  the  village  and  to  erect  baildings 
thereon  ;  also  for  an  order  directing  the  demolition  of  the  build- 
ings and  restoration  of  the  land  to  its  original  condition. 

The  defendants  pleaded,  inter  alia,  that  the  suit  was  bad 
for  misjoinder!  the  canse  of  action  (if  any)  against  etM^h  defen- 
dant being  separate  and  distinct. 

The  first  Court  ignored  the  plea  of  misjoinder  and  dis- 
missed the  plaintiffs'  suit  on  the  merits.  The  Divisional  Judge 
on  appeal  decreed  the  plaintiffs*  suit  in  part,  varying  the 
decree  of  the  first  Court  in  so  far  as  to  decree  the  plaintiffs' 
claim  regarding  the  removal  of  certain  gatwars.  The  decree 
appeared  to  be  joint  and  several  and  no  order  was  directed  to 


The  defendants  thereupon  applied  to  the  Divisional  Judge 
for  a  certificate  under  Section  40,  sub-section  (1)  (d),  Punjab 
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Courts  Act,  \fhich  being  refused,  they  applied  to  the  Chief 
Court  for  revision  nnder  sub-section  (2)  of  Section  40.  The 
application  for  revision  was  admitted  by  a  Judge  at  Chambers 
and  was  dealt  with  as  a  further  appeol. 

The  judgment  of  the  Chief  Court  allowing  the  appeal  on 
the  groimd  of  misjoinder,  was  delivered  by 

Bullock,  J. — In  this  suit  certain  of  the  proprietors  in  a  ^^nd  June  1892. 
village  sued  a  number  of  persons  to  declai*e  that  they  are  not 
entitled  to  enclose  certain  lands  of  the  village,  and  to  erect 
buildings  npon  them  ;  and  for  an  order  enjoining  them  to  re- 
move all  erections  and  restore  the  land  to  its  original  condi- 
tion. The  suit  was  dismissed  by  the  first  Conrt,  but  on  appeal 
was  decreed  in  part,  and  dismissed  as  to  the  remainder,  and 
both  the  plaintiffs  and  the  defendants  appeal  to  this  Court. 

In  the  first  Conrt,  the  defendants'  plea  included  among 
other  things  an  objection  on  the  ground  of  misjoinder,  and 
the  Conrt  did  not  dispose  of  the  objection  by  an  order,  but 
heard  the  suit  as  brought,  and  dismissed  the  claim.  On  appeal, 
the  Divisional  Judge  decreed  it  in  part :  the  terms  of  the  decree 
are  that  the  order  of  the  first  Court  is  "  varied  in  so  far  as  to 
•*  decree  plaintiffs'  claim  regarding  the  removal  of  the  gatwars." 
Such  a  decree  would  be  incapable  of  execution :  no  order  is  direct- 
ed to  any  of  the  defendants.  The  decree  as  it  stands  appears  to 
be  joint  and  several,  and,  if  of  any  efficacy,  would  make  each 
defendant  liable  for  the  acts  of  each  and  all  of  the  co-defendants, 
with  which  he  had  no  concern. 

The  defendants  consist  of  several  classes  of  persons  :  some 
of  them  are  co-sharers  in  the  village  with  the  pi  aintiffs  :  the 
others  are  non-proprietors  belonging  to  difEerent  tribes.  The 
building  by  each  of  the  defendants  was  his  separate  and  inde- 
pendent act,  and  it  is  obvious  that  the  acts  of  the  co-sharers 
nay  be  justifiable  upon  grounds  different  from  those  which 
affect  the  non-proprietors.  There  i»  no  community  of  interest 
between  the  defendants :  the  act  of  each  created  a  cause  of 
action,  and  the  joinder  of  all  the  actions  and  persons  in  one 
suit  was  illegal.  The  objection  is  strongly  urged  before  us, 
and  we  think  it  is  a  good  objectiour  The  proper  course  appears 
to  be  to  make  a  joint  order  in  both  appeals,  setting  aside  the 
proceedings  of  the  lower  Courts,  and  remanding  the  suit  to 
the  first  Court,  with  a  direction  to  it  to  call  upon  plaintiff  t6 
elect  upon  which  cause,  and  against  which  defendant  or  defen- 
dants therein,  he  will  proceed  in  the  present  suit,  and  to  strike 
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the  other  actions  and  defendants  ont  of  the  record.  It  is 
therefore  ordered  accordingly,  and  the  case  is  remanded  to  the 
first  Court.  The  stamp  in  appeal  to  this  Conrt  will  be  refund- 
ed and  other  costs  will  follow  the  erent. 

Appeal  allied. 

No.  128. 

/  KALU,  A  MINOR,— (Plaintiff),— APPELLANT, 

AppiLiiTi  Side  J  Versus 

(  MUSSAMMAT  AISHA  AND  OTHERS,— (Dkfbkdants),— 
RESPONDENTS. 

Case  No.  230  of  1892. 
(Stoodon  &  Bullock,  JJ.) 

Suit  for  emstody  ef  wife — Musaalman'  Otijars^JHseretum  of  Court, 

The  plaintiff,  a  minor,  sned  through  his  father  for  Gostody  of  hiv 
wife. 

The  plaintiff  was  abont  ten  jean  of  age  and  the  principal  defendant, 
who  was  a  widow,  abont  thirty.  It  was  alleged  that  the  marriage  took 
place  when  the  plaintiff  was  fonr  and  the  woman  between  nineteen  and 
twenty-fonr. 

Held,  assuming  the  plaintiff  to  hare  become  the  husband  of  the 
woman,  that  the  Conrt  had  a  discretion  to  g^nt  or  refuse  the  order 
prayed  for  and  the  order  ought  in  the  first  instance  to  be  refused. 

[Cf.  Punjab  Record,  No.  47  of  18»2.] 
Further  appeal  from  the  decree  of  F,  0.  Channing  Esquire,  Divi- 
sional Judge,  Amritsar,  dated  22nd  December  1891. 

The  parties  to  this  suit  were  Massalman  Gujars,  residing, 
the  plaintiff  in  the  city  .of  Amritsar,  and  the  defendants  in  a 
village  in  the  Lahore  tahsil. 

The  plaintiff,  who  was  admittedlj  a  minor,  sned  through 
his  father  for  custody  of  his  wife  who  had  been  a  widow. 

The  first  Court  (Mnnshi  Muhammad  Ali  Khan,  Mnnsif, 
Ist  class))  finding  that  Idussammat  Aisha  never  expressed  her 
•consent  to  the  marriage  or  to  the  execution  of  the  deed  of 
agreement  propounded  by  the  plaintiff,  dismissed  the  suit. 

The'  Divisional  Judge  (Mr.  F.  C.  Channing)  dismissed  an 
appeal  by  the  plaintiff  for  the  following  reasons — 

"  The  first  question  raised  for  my  decision  involves  a  point 
"  which  as  far  as  I  am  aware  is  absolutely  novei,  viz.,  whetlier  a 
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"  plaintiff  who  is  a  mere  child,  can  hring  a  snit  for  restitution 
of  conjugal  rights. 

I  can  trace  no  authority  on  the  subject,  but  I  am  of 
''opinion  that  he  cannot.    The  essence,  as  I  understand  .the 
''  matter,  of  such  a  suit  is  that  the  wife  shall  be  compelled  to 
"  return  to  the  protection  and  society  of  her  husband,  while 
**he  in  his  turn,  will  afford  to  her  the  conjugal  society 
*'  and  protection  due  to  her.    But  in  this  case  the  plaintiff 
manifestly  cannot  as  yet  fulfil  any  of  the  duties  incumbent  on 
him  as  a  husband,  and  where  there  are  reciprocal  rights  and 
duties,  it  appears  to  me  that  a  plaintiff  who  cannot  fulfil  his 
"  duties,  is  not  entitled  to  demand  the  assistance  of  the  Court 
"  to  compel  his  wife  to  reside  not  under  his  protection  (for  he 
<'can  afford  none),  but  under  the  proteetion  of  his  guardian. 

"  Another  way  in  which  this  suit  may  be  looked  at  is, 
"  Could  the  boy*s  father  sue  in  his  own  name  for  a  decree  to 
**  compel  the  alleged  wife  to  live  with  him  as  a  daughter- 
**  in-law  ?  As  far  as  I  am  aware,  he  could  not  institote  such  a 
•*  salt,  and  yet  that  is  what  4ihis  snit  really  amouirta  to. 

**  As  I  hold  this  view,  it  is  not  necessary  for  me  to  find  as 
•*  to  whether  the  woman  is  really  the  wife  of  the  plaintiff  or 
•*  not. " 

The  plaintiff  preferred  a  further  appeal  to  the  Chief  Court, 
the  judgment  of  which,  dismissing  the  appeal,  was  delivered  by 

Bui^LOCK,  J. — We  have  the  parties  before  us.    The  plain-  23ri  June  1892. 
tiff  Kalu  is  a  little  boy  of  apparently  some  eight  years  of  age  : 
the  first  Court  thinks  him  to  be  ten.    He  is  at  any  rate  a  very 
young  boy  and  of  a  very  childish  appearance,  and  his  age  may 
be  accepted  to  be  ten  as  the  first  Court  thinks.    The  de- 
fendant was  a  widow:  she  seems  to  1)0  near  upon  thirty  :  the 
lower  Court  considers  her  to  be  between  twenty-five  and  thirty. 
It  is  alleged  that  a  marriage  took  place  between  the  parties  | 
in  1886,  when  the  boy  was  about  four,  and  the  woman  was ; 
between  nineteen  and  twenty-four,  at  the  lowest  computation,  ^ 
and  the  plaintiff,  suing  through  his  father  as  next  friend,  prays 
that  an  order  be  directed  to  the  defendant  that  she  return  to 
him.    The  first  Court  found  against  the  fact  of  the  marriage. 
The  Divisional  Judge  to  whom  an  appeal  was  preferred  dismis- 
sed the  claim  on  the  ground  that     the  plaintiff  manifestly 
cannot  as  yet  fulfil  any  of  the  duties  incumbent  on  him  as  a 
"  husband  "  and  that  "  a  plaintiff  who  cannot  fulfil  his  duties 
"  is  not  entitled  to  demand  the  assistance  of  the  Court  to 
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"compel  his  wife  to  reside  not  under  his  protection  (for  hectn 
**  afford  none),  but  under  the  protection  of  his  guardian."  He 
dismissed  the  appeal  without  considering  the  question  of  tbe 
fact  of  the  marriage,  and  an  appeal  is  made  to  this  Court  on 
behalf  of  the  plaintiff. 

This  Court  possesses  a  discretion  which  it  is  constant 
called  upon  to  exercise  in  suits  of  this  nature,  and  refasesin 
the  exercise  of  that  discretion  to  make  an  order  for  the  return 
of  a  wife  to  her  husband,  where  there  are  reasons  against 
making  such  an  order, — for  example,  the  reasonable  certainty 
that  she  will  be  subjected  to  cruelty.  The  discretion-  must  ei- 
tend  to  all  cases  of  a  matrimonial  nature  like  the  present  suit; 
and  we  consider  that,  assuming  the  ptaintiff  to  have  become  the 
husband  of  the  defendant  by  the  performance  of  a  muriag^ 
j  ceremony,  we  should  act  improperly  if  we  were  to  direct  tbe 
j  defendant  to  live  with  this  little  boy.  He  is  of  himself  m' 
j  able  to  provide  her  with  a  suitable  residence  and  she  must  be 
entirely  under  the  control  of  some  one  else,  though  sh6  is 
of  full  age,  if  directed  to  take  up  her  residence  with  the  plain- 
tiff. We  refuse  to  make  the  order  prayed  for  and  dismiss  the 
appeal  with  costs. 

Appeal  diswisied. 


No.  129. 

/    TAJA  AND  OTHERS,— (Plaintiffs),— APPm.LANTS, 
Appkllatb  S  id  e.  ^  Versus 

(  GAMAN  AND  SALU,--(DKFENDANTS)r^RESPONDENTa 
Case  No.  1133  of  1890. 
(Bbnton  a  Stogdon,  JJ.) 

Custom — Alienation — Sale  without  necessity  to  sister* s  sons^Gondelt  cf 
tahsil  Phaliany  Oujrat  District, 

Found,  tbat  a  Gondal  of  tahsit  Phalian,  Gujrat  District,  was  not  eDii't1e<} 
by  custom  to  make  a  sale  of  his  land,  without  neoeasity,  to  bis  sister's  sods 
in  the  presence  of  his  brother's  sons. 

Punjab  Record,  No.  8  of  1891,  referred  to, 

Futther  appeal  from  the  decree  of  F.  BuUock  Esquire^  Divisuml 
Judge,  Jhelutn,  dated  5th  July  1890. 
The  principal  question  for  determination  in  this  case  was 
whether  Manjn,  a  Gondal|  a  resident  of  maosa  Pindi  Lala,  in 


Digitized  by 


% 


Kovit.  im.]  CIVIL  judgments-No.  m.  431 

the  Phalian  tahsil  of  the  Gajrat  District,  was  competent  by 
castom  to  make  a  gift  of  his  land  to  his  sister's  sons  in  the 
presence  of  his  brother's  sons. 

A  Jadge  sitting  at  Chambers  directed  a  remand  under 
Section  666,  Civil  Procedure  Code,,  for  a  finding  on  the  above 
is^ne. 

The  Divisional  Judge  (Mr.  P.  Bollock)  ropde  the  follow- 
ing return — 

"  Whence  this  issue  arises  1  do  not  know  :  nothing  of  the 
**  sort  was  alleged  in  the  plaint  or  in  the  plaintiffs'  examination, 
^*and  as  the  plaintiffs  themselves  claimed  a  right  of  pre- 
^*  emption  over  the  land,  they  necessarily  admitted  the  sale  to 
"  be  in  all  respects  valid  to  pass  the  title. 

The  plaintiffs'  evidence  is  worthless,  and  they  cannot 
**  refer  to  any  instances  decided  in  support  of  their  contention. 
"  The  power  of  sale  and  mortgage,  subject  to  the  usual  right 

of  pre-emption,  is  recorded  in  the  Ritoaj-i-am,  and  the 
"*  power  of  gift  for  religious  purposes  to  a  limited  extent. 
**  Taking  the  fact  that  the  plaintiffs'  evidence  proves  no  incapa- 
"  city ;  that  there  is  no  specific  prohibition  in  the  RitoaJ-i'am  ; 
"  and  that  the  plaintiffs'  own  conduct  necessarily  imparts  the 

validity  of  the  gift,  I  consider  the  gift  valid." 

The  judgment  of  the  Chief  Court,  upon  the  above  return 
being  made,  was  delivered  by 

Benton,  J.— The  land  in  dispute  is  situated  in  tahsil  20th  July  1892: 
Phalian,  Gujrat  District.  The  plaintiffs,  nephews  of  the  de- 
ceased Manja,  sue  his  sisfcer's  sons  for  possession  of  his  estate  of 
the  extent  of  11  ghumaos  4  kanals  8  marlas  in  succession  to 
him.  The  defendants  claim  to  hold  in  virtue  of  a  deed  of  sale 
to  them,  the  price  in  which  is  stated  to  be  Bs.  195  expend- 
ed on  food  and  attendance.  The  deed  was  executed  on  the 
16th  August  1886  and  registered  when  Manju  was,  if  not  in 
extremis,  at  any  rate  in  a  very  doubtful  condition  as 
regards  competency,  as  the  registering  officer  describes  him  as 
belwsh.  One  would  suppose,  however,  that  this  officer  must  have 
regarded  him  as  at  any  rate  capable  of  understanding  what  he 
was  doing,  otherwise  he  would  not  have  consented  to  register. 
The  Divisional  Judge's  finding  was  that  Manju  may  haTe  been 
deaf  or  stupid,  but  he  knew  perfectly  well  what  he  was  doing, 
otherwise  the  plaintiffs  would  not  have  recognised  his  acK 
Their  recognition  appears  to  have  amounted  to  this  much  that 
they  bargained,  according  to  their  own  allegationi  with  the 
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defendants  to  take  so  mach  of  the  land,  apparently  for  a  propor- 
tion of  the  price  and  to  forego  their  right  of  pre-emption.  They 
alleged  that  they  paid  Rs.  65,  the  third  of  the  price,  in  the 
hope  of  getting  a  third  of  the  land  and  took  a  bond  for  it. 
They  sued  to  recover  this  money  and  failed. 

Waiving  however  this  objection  as  to  Manju's  competency 
we  think  that  the  plaintafEs  must  succeed  on  the  ground  that 
there  was  really  no  consideration,  and  that  in  accordance  with 
custom  the  deceased  had  no  power  to  alienate  without  necessity 
or  to  make  a  gift  of  his  land  to  his  sister's  sons  in  the  presence 
of  his  nephews.  The  land  appears  to  have  been  ample  for 
deceased's  support  and  to  afford  him ,  all  the  attention  he  re- 


The  Divisional  Judge  has  found  that  the  deceased  could 
make  the  gift  in  question,  but  according  to  his  own  quotation 
of  the  record  of  customs  it  is  only  gifts  for  religious  purposes 
that  are  admissible.  This  record  lays  down  that  there  is  no 
power  of  mortgage  or  sale  in  order  to  injure  relations  without 
neoeBsity.  On  the  same  record  of  custom^  it  was  decided  in 
Puf^'ah  Record,  No.  8  of  1891,  that  there  was  no  power  to  a  soil- 
less proprietor  to  make  a  valid  gift  of  ancestral  laud  to  a  ne- 
phew even  in  presence  of  a  brother  and  nephews,  and  the  whole 
subject  was  there  very  fully  considered.  Ail  the  more  it  follows 
that  there  can  be  no  power  in  presence  of  nephews  to  make 
a  valid  gift  to  sister's  sons. 

We  therefore  accept  the  appeal  and  we  decree  the  plaintifEs' 
claim  to  the  land  sued  for,  with  costs  in  all  the  Courts. 


MXJSSAMMAT  SAHIB  DEVI,— Respondent. 
Case  No.  1083  of  1890. 

(BtVTON  &  BlVAZ,  JJ.) 

ProbaU  and  Admim$tration  Act,  1881 — Univen<d  or  residuary  legatee^ 
QnaU  of  probata  to,  wih  copy  of  the  will  annexed,  under  SecHon  19ofth€ 
Aetf 

The  testator,  a  Hindu,  Mi  a  will  dispoiiiig  of  bis  property  as  f oUowa : 
two  items  mentioned  in  the  list  of  property  given  in  the  will*  to  be  dedl- 


quired. 


Appeal  allotced. 
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Versus 
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eated  to  charitable  uses  and  ail  the  resfc  of  the  property  to  go  to  his  wife 
besides  whom  I  have  no  other  heir  to  succeed  to  my  property"  ; 
provision  was  then  made  for  the  maintenance  of  an  adopted  son ;  and, 
lastly,  two  persons  were  appointed  by  name  to  act  as  sarbarahs  for  my 
wife." 

No  executor  was  appointed  by  the  will. 

Held,  that  the  widow  was  not  entitled  to  probate  as  an  executrix  ap- 
pointed by  necessary  implication  within  the  meaning  of  Section  7  of 
Act  T  of  1881,  but  to  letters  of  administration  with  the  will  annexed, 
noder  Section  19  of  the  Act,  as  universal  or  residuary  legatee. 

Bddf  also,  that  the  sarbarahs  were  not  executors  named  in  the  will 
and  that  such  was  not  the  testator's  intention. 

Hdd,  further,  per  Rivaz,  J.  The  District  Judge  was  correct  in  excluding 
ft&m.  the  inquiry  any  question  relating  to  the  capacity  of  the  testator  to 
dispose  of  his  property  at  all  by  will,  or  as  to  the  validity  (by  law  or 
custom)  of  any  of  the  provisions  contained  in  the  will. 

First  appeal  under  Section  86,  Act  V  of  1881, /rom  the  order  of 
W.  A.  Harris  Esquire,  District  Judge,  Lahore,  dated  Uth 
July  1890. 

K.  P.  Roy,  for  appellant. 
Rattigan,  for  respondent. 

This  was  an  appeal  from  an  order  made  hy  the  District 
Jndgc,  Lahore,  in  a  proceeding  under  the  Probate  and  Ad- 
ministration Act,  1881,  iu  connection  with  the  will  of  one 
Snrjan  Singh,  deceased,  an  Ai'ora  of  the  city  of  Lahore. 

Mussammat  Sahib  Devi,  the  widow  of  the  deceased,  ap- 
plied for  probate.  This  was  opposed  by  Sain  Das,  brother  of 
the  deceased,  among  others. 

The  issues  fixed  by  the  District  Judge,  apart  from  qnes- 
tions  of  fact,  were — 

1.  If  Surjan  Singh  duly  executed  the  will,  was  the 
widow  appointed  executrix  by  implication ;  and,  if 
so,  is  she  entitled  to  probate  ? 

2.  If  not  entitled  tto  probate,  is  the  widow  entitled 
to  letters  of  administration  with  copy  of  the  will 
annexed  F 

The  District  Judge  found  that  the  widow  was  appointed 
executrix  by  implication  :  his  reasons  were  as  follow — 

'*  Reading  the  will  by  which  the  testator's  wife  was  to  be 
"  Bole  malik  of  all  his  property,  save  that  gifted  for  a  charit- 

Note.— Gf.  Ptmjab  Record,  No.  140  of  1892^  being  the  suit  of  the 
widow  against  Sain  Das  for  recovery  of  her  husband's  estate  under  his 
will. 
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able  parpose  (details  given)  :  that  she  was  to  be  malik  of  ilie 
"  property  that  was  nnder  mortgage  to  him,  and  therefore  by 
"  implication  had  the  power  of  recovering  sums  due  on  mort« 

gf&gos*  by  suit  or  otherwise  :  that  she  was  likewise  to  be  the 
"malik  of  Rs.  1,100  due  to  tho  testator  by  Sain  Das,  and  there- 

fore  by  implication  had  the  right  to  sue  for  or  othoirifie 
**  recover  this  sum  duo  :  and  seeing  the  detail  given  of  the 
**  rents  of  the  houses  left  to  her  which  it  was  intended  she 

should  realise  :  and,  lastly,  seeing  that  she  had  been  charged 
*^  with  paying  the  maintenance  allowance  to  Salo  (an  adopted 
"  son)  and  his  wife,  and  of  providing  them  with  a  place  to 
"reside  in,  I  cannot  but  come  to  the  conclusion  that  the 
"  petitioner  was  the  person  intended  by  the  testator  to  cany 
"  out  his  wishes,  and  therefore  was  the  executrix  intended  by 
"  implication." 

The  District  Judge  accordingly  made  an  order  for  a  pwt 
of  probate  of  tho  will  to  tho  widow  as  executrix  by  implicatioD. 

Sain  Das,  the  principal  objector,  appealed  to  the  Chief 
Court  under  Section  86  of  the  Act. 

The  questions  raised  on  behalf  of  the  appellant  and  the 
decision  thereon  sufficiently  appear  from  the  judgment  of  the 
Court  which  was  delivered  by 

28^&  Nomr.  1892.  Rivaz,  J.— The  District  Judge  of  Lahore  has,  by  his  order 
dated  i4th  July  1890,  granted  probate  of  the  will  of  the 
late  Surjan  Singh,  who  died  at  Lahore  on  the  11th  May  1889,  to 
his  widow,  Mussammat  Sahib  Devi,  as  executrix  **  by  necessary 
implication  *'  within  the  meaning  of  Section  7  of  ,  the  Probate 
and  Administration  Act  (V  of  1881). 

One  of  the  objectors  in  the  lower  Court  was  Sain  Dis, 
brother  of  the  deceased  testator,  and  he  has  filed  an  appeal 
in  this  Court  as  permitted  by  Section  86  of  the  Act  The 
material  objections  urged  by  Sain  Das  in  the  lower  Court 
were: — 

(1)  .    That  the  will  was  not  valid — 

(a)  as  it  was  not  executed  by  the  testator  while  in 
possession  of  his  senses ; 

(b)  because  the  testator  had  no  power  to  make  such  a 
wiU. 

(2)  .   That  the  petitioner,  Mussammat  Sahib  Den,  waa 

not  an  executrix  appointed  by  the  will. 
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The  District  Judge  overruled  all  the  objections,  finding 
that  there  was  no  absence  of  mental  capacity  in  the  testator 
when  he  executed  and  registered  the  will,  and  holding  that 
Mnssammat  Sahib  Devi  was  appointed  executrix  by  necessary 
implication.  As  to  the  plea  challenging  the  validity  of  the  will 
on  the  ground  of  its  being  opposed  to  Hindu  law  and  custom, 
the  District  Judge  declined  to  allow  an  issue,  holding  that  this 
matter  was  outside  the  scope  of  the  inquiry.  This  point  is 
again  raised  by  the  fifth  ground  of  the  appeal  to  this  Court, 
but  it  appears  thai  since  the  order  now  under  appeal,  Mnssam- 
mat Sabib  Devi  has  brought  a  regular  suit  for  possession  of 
the  property  mentioned  in  the  will,  in  which  suit  Sain  Das, 
as  sole  defendant,  has  had  every  opportunity  of  contesting  the 
validity  of  the  will  upon  all  admissible  grounds.  Even, 
therefore,  if  the  District  Judge's  ruling  was  wrong  in  law,  there 
would  be  no  prejudice  to  the  defendant.  Sain  Das  ;  but  as  the 
matter  has  been  alluded  to,  I  may  record  my  opinion  that  the 
view  taken  by  the  District  Judge  is  a  correct  one,' and  that 
he  was  right  in  excluding  from  the  inquiry  any  question 
relating  to  the  capacity  of  the  testator  to  dispose  of  his  pro- 
perty at  all  by  will,  or  as  to  the  validity  (by  law  or  custom) 
of  any  of  the  provisions  contained  in  the  will. 

The  main  questions  argued  before  us  by  the  appellant's 
pleader  were — 

(1)  as  to  the  mental  capacity  of  the  testator  at  the 
time  of  the  execution  of  the  will ; 

(2)  as  to  the  legality  of  the  order  granting  probate 
to  Mnssammat  Sahib  Devi  as  executrix  by  impli 
cation. 

As  to  the  first  point,  I  think  that  there  can  be  but  little 
doubt  that  the  District  Judge's  finding  should  be  upheld.  Only 
two  witnesses  were  tendered  for  examination  in  the  lower 
Court,  viz,f  Faqir  Jamal-ud-din,  Honorary  Extra  Assistant 
Commissioner  and  non-official  Sub-Registrar  of  Lahore  (who 
went  to  Surjan  Singh's  house  to  register  the  will)  called  by  the 
petitioner,  and  Thakur  Das,  one  of  the  attesting  witnesses, 
produced  by  the  opposite  party.  I  consider  that  the  evidence 
of  Faqir  Jamal-ud-din,  whose  testimony  is  primd  facie^  from 
his  position  and  character,  entitled  to  implicit  credence,  satis* 
factorily  establishes  that  Surjan  Singh,  though  very  ill  when 
he  executed  and  registered  the  will,  was  not  suffering  from  any 
mental  incapacity,  which  would  imply  any  absence  of  free 
consent,  or  of  full  knowledge  of  what  he  wae  about.  Surjan 
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Singh  Wii8  an  acqaaintance  of  the  witness,  and  the  latter  is  able 
to  remembor  that  he  found  Sni-jan  Singh  in  the  perfect  posses- 
sion of  his  senses  when  he  attended  at  his  house  to  effect  registrar 
tion  of  the  will.  The  contents  of  the  will  were  read  over  to  the 
dying  man,  who  then  admitted  execution  thereof.  Sain  Das, 
who  was  present,  took  exception  to  the  provisions  of  the  will, 
bnt  was  overruled  by  the  testator  The  contents  of  the 
will  were  personally  explained  by  the  witness,  and  the  testator 
then  accepted  them  a^?  correct.  In  short,  the  evidence  of  this 
witness  is  particularly  strung  in  support  of  the  will,  and 
Thakur  Das'  evidence  is,  in  the  face  thereof,  most  unsatisfactory 
and  unconvincing,  besides  which  it  is  open  to  the  suspicion  of 
being  that  of  a  partisan  witness.  The  arguments  adduced  to 
show  that  the  will  bears  internal  evidence  of  being,  either  not 
a  correct  expression  of  the  testator's  own  wishes,  or  the  sug- 
gestions of  a  man  too  ill  to  know  properly  what  he  was  doing, 
appeared  to  me  to  be  of  little  force,  and  in  no  way  shake  the 
opinion  which  I  have  already  expressed  that  the  will  represents 
the'gcnuine  wishes  of  the  deceased,  expressed  at  a  time  when 
ho  was  not  suffering  from  any  mental  incapacity. 

As  to  the  second  iioint,  1  have  come  to  the  conclusion 
that,  strictly  speaking,  probate  should  have  been  refused  to  the 
applicant,  and  letters  of  administration  with  the  will  annexed 
should  have  been  granted  to  her  as  universal  or  residuary 
legatee,  under  Section  19  of  the  Probate  and  Administration 
Act.  The  provisions  of  the  will  may  be  summarised  as  follows  : 
First,  the  testator,  after  the  usual  preliminaries,*  sets  out  a  list 
of  his  various  properties :  next,  he  provides  that  after  his  death 
the  first  two  items  mentioned  in  tho  list  shall  be  considered  as 
dedicated  to  charitable  purposes,  but  that  all  the  rest  of  the 
propei'ty  shall  go  to  his  wife  "  besides  whom  I  have  no  other 
**  heir  to  succeed  to  my  property  "  :  a  provision  is  then  made  for 
the  maintenance  of  an  adopted  son,  Salo,  to  whom  the  wid<m  ig 
to  make  a  monthly  allowance  and  assigns  a  house  for  purposes  of 
residence :  and  lastly,  two  gentlemen  are  appointed  by  name 
**  to  act  as  guardians  (sarbarah)  for  my  wife."  It  was  contended 
inter  alia  that  these  two  gentlemen  were  the  executors  named 
in  the  will,  but  1  do  not  think  that  this  can  have  been  the  tes- 
tator's intention.  There  are  no  words  in  the  will  suggesfciBg 
that  the  execution  of  the  mil  was  meant  to  be  confided  to  the  iw 
persons  named  as  sarbarahs,  though,  no  doubt,  they  may  hare 
been  intended  to  assist  the  widow  in  the  management  of  her 


1892.  ] 


CIVIL  juDGMrarre— N<>.  iw. 


437 


property,  she  being  yoQDg  and  probaMy  inexperienced.   It  need 


only  be  added  with  reference  to  this  part  of  the  case,  that  the 
sarbarahs  have  not  intervened  up  to  the  present  time,  or  made 
amy  claim  to  prove  the  will. 

As  to  the  question,  whether  Mussammat  Sahib  Devi  is  an 
executrix  appointed  by  necessary  implication,  I  wonld  first 
observe  that  it  was  obviously  the  intention  of  the  Indian 
Legislature,  in  enacting  Section  19  of  the  Probate  and  Adminis- 
tration Act,  that  an  universal  or  residuary  legatee  as  fuch 
should  not  be  entitled  to  probate,  but  to  letters  of  administra- 
tion with  the  will  annexed.  I  do  not  think  that  it  is  necessary 
for  the  purposes  of  the  present  decision  to  give  a  positive 
opinion  as  to  whether  the  present  respondent  is  an  universal 
or  a  residuary  legatee  under  the  Vill,  as  the  true  question 
remains,  in  my  opinion,  unaffected  in  whichever  light  she  be 
viewed.  But  I  am  inclined  to  hold  that  she  is  an  universal 
rather  than  a  residuary  legatee,  for  practically  she  is  declared 
to  be  the  heir  to  all  the  testator's  property,  including,  I  sbojold 
say,  his  remaining  interest  (if  any)  in  that  declared  to  be 
dedicated  to  religious  purposes,  subject  only  to  a  trost  in 
favour  of  Salo.  But  I  think  the  point  is  immaterial,  for  1  can 
find  nothing  to  support  the  contention  of  the  respondent's 
counsel  that  the  practice  in  England  is  to  refuse  probate  to  an 
universal  legatee  but  to  grant  it  to  a  residuary  legatee  as  such. 
The  practice  in  England  seems  to  be  the  same  as  that  contem- 
plated by  Section  19  of  the  Indian  Act,  viz.^  to  grant  letters  of 
administration  with  the  will  annexed  to  both  universal  and 
residuary  legatees,  claiming  only  in  that  capacity.  (I  Williams 
at*  Executors,  468,  et.  seq  8th  edn.  But  the  question  may  also 
arise  whether  the  legatee  named  in  the  will,  be  he  universal  or 
residuary  legatee,  has  not  also  been  appointed  executor  by  impli- 
cation. And  here  I  understand  the  test  to  be  whether  the  person 
claiming  to  be  constructively  appointed  can  point  to  any  words 
fn  the  will  which  commit  to  him  (though  not  expressly  nomi- 
nating him  as  executor)  "  the  charge  and  office,  or  the  rights 
**  which  appertain  to  an  executor  "  (I  Williams  on  Executors,  243, 
8th  edition) ;  or,  in  other  words,  direct  him  '*to  do  one  or  more 
of  the  acts  which  are  competent  to  and  fall  within  the  office 
"of  the  executor  nominated"  (Ooote's  Prohah  Practice,  27).  In 
the  present  case,  I  can  find  no  such  directions  in  the  will,  and 
I  therefore  come  to  the  conclusion  that  Mussammat  Sahib  Devi 
is  not  cxecut^rix  by  necessary  implication  within  the  terms  of  the 
Indian  Act. 
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As  to  the  Indian  cases  cited,  those  in  which  the  will  con- 
tained directions  as  to  the  administration  of  the  estate  are 
easily  distingnishahle  and  need  nob  be  referred  to  farther. 
In  Badhika  Mohan  Sett  (7  B.  L.  R.,  563),  Mr.  Justice  Paal 
granted  probate  to  an  nni versa!  legatee,  as  execntor  by 
necessary  implication,  thongh  the  will  contained  no  pro- 
visions relating  to  the  execution  of  the  will.  Bat  this  case 
has  not  been  sabseqaently  followed  in  Bengal,  vide  In  the 
goods  of  Shashee  Bhusan  Bannerjee  (I.  L.  R.,  19  Calc,  582),  and 
the  cases  therein  cited,  where  Mr.  Justice  Trevelyan  ref  ased 
probate  to  an  aniversal  legatee  as  such,  and  granted  letters  of 
administration  with  the  will  annexed.  Again,  in  Ex  parte 
Vittal  Doss  (I.  L.  R.,  15  Mad.,  360)  Mr.  Justice  Shephard 
came  to  a  similar  decision,  basing  his  opinion  on  the  fact 
that  in  the  will  before  him  there  was  no  direction  that  the 
legatee  named  should  collct^t  the  testator's  estate  and  pay 
"  all  just  debts, — in  other  words,  that  he  should  discharge 
the  function  of  executor. "  The  learned  Judge  distin- 
guished Badhika  Mohan  8ett*8  case  upon  the  ground,  that  in  the 
will  propounded  in  that  case  there  was  such  a  direction,  but 
I  confess  that  I  cannot  follow  the  learned  Judge  here,  after 
referring  to  the  report  in  the  seventh  volume  of  the  Bengal  Law 
Reports,  where  the  will  appears  to  be  set  out  in  extenso* 

The  question  remains  as  to  the  proper  order  to  be  passed. 
More  than  two  years  have  now  elapsed  since  the  District  Judge 
granted  probate  of  her  deceased  husband's  will  to  Mussammat 
Sahib  Devi.  During  that  interval  Mussammat  Sahib  Devi 
has  had  to  bring  a  suit  against  Sain  Das  for  the  whole 
of  the  property.  She  has  succeeded  in  the  lower  Court, 
save  as  to  certain  cash  items  not  proved  to  be  recoverable 

Published  as  Pun-  from  Sain  Das,  and  we  have  to-dav  dis- 
106  /tecord,  No.  140       .      ,  ,^  ,  /  , 

of  1892.  missed  an  appeal  from   the  lower  Court  s 

order    b  Sain   Das,  and  thus  upheld  the  will  itself  in 

all  its  essential  provisions.     The  defect   which  I  believe 

to  exist  in  the  lower  Court's  order   in   the   case  under 

appeal  is,  so  far  as  the  present  parties  are  concerned,  and 

indeed  so   far  as  any  one  named  in  the  will  is  concerned, 

almost  immaterial.   So  far  as  1  can  see,  if  the  lower  Court  had, 

instead  of  allowing  probate,  granted  letters  of  administration 

with  the  will  annexed,  the  only  practical  distinction  would  have 

been  that  the  Judge  would  have  been  bound  to  take  an  Adminis* 

tration  Bond  under  Section  78  of  the  Act.    As  pointed  out  by 

WiUiams  (Vol.  I  468)    The  office  of  an  administrator  with  the 
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"  will  annexed  differs  little  from  that  of  an  execntor ;  and  it 
is  plain  that  the  will  to  which  it  is  annexed  mnat  be  similarly 
"  proved,  as  thongh  probate  were  taken  of  it  by  an  execntor 
and  this  is  exactly  what  Section  19  of  the  Indian  Act  contem- 
plates. Considering  then  that  the  will  entitles  the  present 
respondent  to  the  whole  of  the  deceased's  property ;  that  Said 
who  is  named  as  adopted  son  in  the  will,  has  never  challenged 
its  provisions  ;  and  farther  that  it  seems  that  a  Bond,  even  if 
now  taken,  wonld  in  no  way  enure  for  his  benefit,  the  payment 
of  his  maintenance  being  a  matter  of.  trust  rather  than  of 
administration,  I  do  not  think  that  it  is  at  the  present  stage  of 
the  proceedings  necessary  to  formally  vary  the  District  Jndge's 
order. 

In  my  opinion,  it  will  be  sufficient  to  direct  that  this 
appeal  be  dismissed  with  costs. 
Benton,  J. — I  concur. 


No.  131. 

BODI  AND  KALU,— (Dependants),— APPELLANTS, 


MUSSAMMAT  MAHTAB  BIBl,— (Plaintiff),—  )  BESPON- 
ILAHIA  AND  MAHIA,— (Defendants),— )  DENTS.  - 
Case  No.  1228  of  1891, 
(Benton  &  Rivaz,  JJ.) 


Punjab  Lawn  AcU  IS72— Pre-emption  —  Bliai  nazdiki — Co'iharert  in 
joint  undivided  immoveahle  property, 

Beldf  that  the  widow  of  a  deceased  collateral  did  not  fall  within  the 
category  of  "  bhai  nazdiki,  *' who,  under  the  terms  of  the  Wajib-ul-ara, 
were  entitled  to  pre-emption,— r/.  Punjab  Recordy  No.  196  of  1889. 

Held,  also,  that  the  land  in  suit  t^as  not  joint  undivided  immoveable 
property  within  the  meaning  of  Section  12  (a),  Punjab  Laws  Act,  1872 : 
the  land  had  been  divided  so  far  as  it  was  possible  to  divide  it. 

That  the  property  was  a  portion  of  what  once  formed  a  joint  estate, 
oonf erred  no  prior  right  of  pre-emption. 

Further  appeal  from  the  decree  of  E.  W,  Parker  Etquire^ 
Divisional  Jtidge^  Lahore,  dated  7th  July  1891. 

Qrey,  for  appellants. 

Fafiddin,  for  respondents. 
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This  was  a  uxdt  for  pre-emption  <^  land  in  a  village  in  the 
Lahore  District.  The  plaintififs  allegations  were  that  on  ike 
2Mh  Mtkj  1890,  the  defendants  1  and  2  Bold  the  land  in  s«ii  to 
defendants  H  and  4  for  Rs.  200^0-0 :  that  the  ooosideraticm  en- 
tered in  the  deed  of  sale  (Rs.  400-0-0)  was  fictitious  :  and  that 
she  (the  plaintiif)  had  a  superior  right  of  pre-emption  to  that 
of  defendants  3  and  4,  the  vendors  being  closely  related  to  her 
fansband. 

The  defendants  3  and  4  pleaded,  inter  alia^  that  the  plain- 
tiff nad  no  right  of  pre-emption,  either  by  law  or  custom. 
The  parties  were  related  thus : 

GHULAM. 

r  ^  , 

A  danghter.  a  danj^ter. 

 ~  ~~"|  Imam  Bakhsh, 

Ilahia,  son,  Mahia,  son.       son,  deceased : 

^   J  — '         his  widow 

Vendors,  Mahtab  ^ 

Bibi,  the 
plaintiif. 

The  first  Court  (Lala  Kam  Nath,  Extra  Assistant  Com- 
miasioner),  decreed  the  plaintiff's  claim.    He  said  :    "  The  vil- 

lage  Waiib'Ulrarz  shows  that  the  brothei*  is  first  entitled  to 
"  pre-emption  ;  then  the  nazdiki ;  and  then  the  village  proprie- 
"  tors.  The  question  therefore  is,  whether  the  plaintiff  is  a 
"  nazdiki  of  the  vendors.  Nazdiki  and  karabati  are  one  and 
<«the  same  thing.  Punjab  Record,  No.  179  of  1889,  defines  kara- 
**  bati  as  meaning  not  only  a  male  collateral,  but  a  *  near  male 

'  collateral : '  thus  a  widow,  such  as  the  plaintiff,  cannot  come 
"  under  the  category  of  karabati."  He  then  decided  that  the 
plaintiff  had  a  superior  right  as  a  co-sharer. 

The  defendants,  purchasers,  appealed  to  the  DiviBional 
Judge  (Mr.  E.  W.  Parker)  who  disimssed  their  appeal  under 
Section  551,  Civil  Procedure  Code,  without  serving  notice  on 
the  respondent.   Hia  reasons  were  as  follow  :    "  It  seasia  toiae 

that  this  appeal  must  fail  on  the  face  of  it.  It  is  not  deoied 
"  that  both  parties  are  representatives  of  the  etitate  of  Ghnlam 
"  which  descended  through  his  two  daughters  to  Ilahi  Bakfasfa 
"  and  Mahia  of  the  one  part,  and  the  plaintiff's  husband  of  the 

other.  The  plaintiff  holds  her  husband's  estate,  and  in  right 
"  of  that  land  she  certainly  has  a  right  of  pre-emption  under 
"  Section  12,  Act  IV  of  1872.  She  is  a  relation  (through  her 
^<  husband,  whose  estate  she  holds)  of  the  defendants.   The  fact 
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"that  Ghnlam's  estate  was  inherited  by  his  daughters  does  not 
"  afEect  the  case.   The  parties  are  related  through  those  who 


"t(Jok  the  estate  from  Ghulam. 

"The  plaintiff's  land  forms  an  integral  part  of  what 
"  formed  one  estate  in  the  time  of  Ghulam  and  she  is  thus,  on 
"  grounds  of  relationship,  and  by  the  nature  of  the  estate  she 
**  holds,  entitled  to  claim  pre-emption.  The  purchasers  are 
"  not  in  a  better  position  than  she  is.  They  are  said  to  be  land- 
"  holders  in  the  village. 

"  The  right  of  pre-emption  in  cultivated  land  is  regulated 
"  by  express  law  and  not  by  the  Wafib-ul-arz  or  its/contents. 
"The  law  gives  a  prior  right  to  relations  and  co- sharers.  Even 
"  if  Q-hulam's  estate  has  now  been  divided,  the  plaintiff's  posi- 
"  tion  as  a  near  relation  and  owner  of  part  of  what  was  origi- 
"  nally  the  same  estate  gives  her  a  preferential  right.  I  thus 
"  go  further  than  the  lower  Court  did,  and  consider  the  decree  in 
"  favour  of  plaintiff  must  be  upheld." 

^he  Divisional  Judge  also  refused  a  certificate  under  Sec- 
tion 40,  sub-section  (1)  (d),  Punjab  Courts  Act. 

The  purchasers  then  applied  for  revision  under  Section  40, 
sub-section  (2)  of  the  Courts  Act,  and  the  application  was  ad- 
mitted by  Mr.  Justice  Stogdon  to  be  dealt  with  as  a  further 
appeal. 

The  judgment  of  the  Chief  Court  accepting  the  appeal  and 
dismissing  the  plaintiff's  suit  was  delivered  by 

Benton,  J. — The  plaintiff,  who  is  the  widow  of  a  cousin  of  Srd  Deer,  1892. 
the  vendors,  both  her  husband  and  his  cousins  having  been  the 
sons  of  sisters,  sued  for  pre-emption,  basing  her  claim  on  her 
relationship,  and  possibly  also  on  the  alleged  joint  character  of 
the  property.  The  claim  as  regards  relationship  was  founded 
on  the  Wa/ib'uUarx.  According  to  it,  any  proprietor  wishing  to 
sell  must  first  offer  to  his  full  brother  (bhai  hakiki),  thento  his 
near  collateral  (bhai  nazdiki)  and  failing  these  to  some  proprie- 
tor in  the  village.  The  plaintiff  claimed  that  she  was  included 
in  the  bhai  nazdiki.  The  land  consists  of  some  30  kanals  of 
agricultural  land  held  separately,  and  of  a  fourth  share  in  a 
well  with  paths  attached  to  it,  of  the  extent  of  14  marlas,  which 
is  used  for  irrigating  the  agricultural  land  sold,  and  other  lands, 
including  land  held  by  the  plaintiff  under  a  widow's  tenure. 

Both  Courts  disallowed  the  claim  as  based  on  the  widow 
being  a  bhai  nazdiki ;  but  the  first  Court  held  that  the  widow 
was  still  a  co-sharer  and  so  had  a  superior  right  of  pre-emp- 


442 


CIVIL  JUDGMENTS-No.  1^2. 


[  Becoed 


tion.  The  Divisional  Judge  held  that  the  plaintiff  as  a  near 
relation  and  owner  of  what  was  originally  the  same  estate,  had 
a  preferential  claim,  not  under  the  WaJib^uUarz  but  under  the 
general  law.  The  rule  of  law  intended  is  not  quoted,  but  prob- 
ably Act  IV  of  1872,  Section  12  (a),  is  meant. 

We  are  agreed  that,  for  the  purposes  of  pre-emption,  the 
plaintiff  cannot  be  held  as  included  in  the  terms  "  bhai  nazdiki " 
of  the  Wajih'ul-arz,  A  similar  conclusion  was  come  tb  with 
reference  to  the  term  karabati  for  the  purpose  of  succession,  in 
Pun; ah  Record  No.  196  of  1889,  and  bhai  nazdiki  may  well  be 
regarded  as  its  equivalent.  If  it  had  been  intended  to  give  the 
widows  of  deceased  collaterals  a  right  to  claim  pre-emption,  it 
would  have  been  necessary  to  mention  them  specially. 

As  regards  the  property  being  joint  undivided  immoveable 
property,  we  cannot  admit  it.  It  is  obvious  that  the  land  has 
been  divided,  so  far  as  it  is  possible  to  divide  it,  and  that  the 
joint  portion  is  a  mere  appendage  of  that  held  separately  which 
cannot  be  separated  from  it.  That  the  property  is  a  portion 
of  property  which  once  formed  a  joint  estate  is  true,  but  ac- 
cof ding  to  the  law  this  gives  no  precedence. 

We  therefore  accept  the  appeal,  and  dismiss  the  plaintifE*s 
claim  with  costs  in  all  the  Courts. 


Court  Pees  Act,  1870,  Section  29'-Amendment  of  document-^Frtnh  tuit. 

The  plaintiff  sned  in  a  Revenue  Court  for  (1)  valae  of  produce,  and 
(  2)  value  of  trees. 

The  Revenue  Court  decided  the  suit  as  regards  the  produce,  referring 
the  plaintiff  to  the  Civil  Courts  as  regards  the  value  of  the  trees. 

The  plaintiff  sued  in  the  Civil  Courts  accordingly,  filing  his  plaint  on 
unstamped  paper. 

Beld,  that  Section  29,  Court  Fees  Act,  1670  •  did  not  operate  to  ex- 
empt the  second  plaint  from  payment  of  the  usual  Court  fees. 

•  Section  29.— Where  any  such  document  i»  amended  in  order  merely  to  comet  a 
mistake  and  to  make  it  conform  to  the  original  intention  of  the  parties,  ii  shall  not  bt 
necessary  to  impose  a  fresh  stamp. 


Apffeal  aJlowed, 


No.  182 

GANDA  RAM,— PLAiNTirr, 


Versus 


SAIN  AND  OTHERS,— Defendants. 
Case  No.  13  of  1892. 
(Plowdex  <fc  Roe,  JJ.) 


NovB.  1892.  ] 


OlVIIi  JDDGMBNTS— Ka.  132. 


443 


Case  referred  under  Section  617,  Civil  Procedure  Code,  hy  Ditoan 
Bam  Nath,  District  Judge,  Hoshiarpur, 

This  was  a  reference  made  by  the  District  Judge, 
Hoshiarpur,  under  the  provisions  of  Section  617,  Civil  Pro- 
cedure Code. 

The  plaintiff  had  filed  a  suit  against  the  same  defendants 
as  in  the  present  case  for  recovery  of  Rs.  301-3-11 ,  as  follows  : — 

Value  of  produce    227    1  3 

Value  of  trees  cut    ...   74   2  8 


The  suit  was  treated  as  cognizable  by  a  Revenue  Court 
and  was  sent  to  the  Court  of  the  Tahsildar,  Hoshiarpur  (Assist- 
ant Collector,  2nd  grade),  for  disposal.  The  Tahsildar  held 
that  the  claim  for  produce  was  alone  cognizable  by  a  Revenue 
Court  and  referred  the  plaintiff,  as  regards  the  value  of  the 
trees  claimed,  to  the  Civil  Courts. 

The  plaintiff  thereupon  filed  a  suit  in  the  Civil  Courts, 
upon  plain  paper,  to  recover  the  Rs.  74-2-8  on  account  of  the 
trees.  Tbe  Munsiff  returned  the  plaint  to  be  stamped  in 
accordance  with  law.  The  plaintiff  appealed  against  this  order 
to  the  District  Judge  insisting  that,  as  he  had  already  paid  the 
prescribed  Court  fee,  he  could  not  be  required  to  pay  it  a 
second  time,  and  relying  upon  Section  29,  Court  Fees  Act. 

The  District  Judge  referred  the  point  to  the  Chief  Court 
under  Section  617,  Civil  Procedure  Code,  expressing  an  opinion 
against  the  plaintiff's  contention. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Rob,  J.— The  case  stated  is  that  the  plaintiff  sued  first  in  ig/j  Novr*  1892. 
the  Revenue  Court  for  (I)  value  of  produce,  (2)  value  of  trees 
cut.  The  Court  considered  the  latter  part  of  the  claim  beyond 
tbe  cognizance  of  a  Revenue  Court,  and  proceeded  to  hear  the 
suit  on  the  first  part  only,  referring  the  plaintiff  to  the  Civil 
Court  for  the  second  part. 

Plaintiff  has  now  sued  in  the  Civil  Court,  but  has  refused 
to  stamp  his  plaint,  claiming  that  his  case  falls  under  Section 
29  of  the  Court  f^ees  Act.  His  plaint  has  been  rejected  in 
conseqaence  of  his  refusal  to  stamp  it,  ^d  on  his  appeal  th« 
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District  Judge  refers  the  qnestion  whether  the  plaintiff  can 
claim  exemption  from  stamp  under  Section  29. 

Section  29  provides  that  when  any  such  document  (t-c, 
any  document  required  under  the  Act  to  be  stamped)  is 
amended  merely  to  correct  a  mistake  or  to  make  it  conform  to 
the  original  intention  of  the  parties,  it  shall  not  be  necessary 
to  impose  a  fresh  stamp. 

It  is  perfectly  clear  that  this  section  does  not  apply  to 
the  plaint  in  the  present  suit,  since  there  has  been  no  amend- 
ment of  a  document  at  all.  The  plaint  filed  in  the  Ciyil 
Court  was  an  entirely  fresh  document  and  required  the  usual 
stamp. 

Whether  the  plaintiff  can  claim  any  refund  on  account 
of  the  stamp  on  his  plaint  in  the  Revenue  Court  is  a  matter 
with  which  we  are  not  now  concerned. 

Reference  returned* 


No.  133. 

iBAMZAN  SHAH  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 
Versus 
MUSSAMMAT  SHAH  BEQAM  AND  OTHERS,— 
(Defendants),— RESPONDENTS. 
Case  No.  380  of  1891. 
(Benton  &  Rivaz,  JJ.) 

C'^istom-^Alienation'-^Childlesa  proprietor — Sayads  of  town  cf  QvjnU 
oumiiig  land  in  adjacent  villages. 

Found  in  a  Huifc,  the  parties  to  which  were  Sayads  of  the  town  of 
Gujrat^  owning  land  in  the  villages  attached  thereto,  that  no  enfitom  was 
established  by  the  defendants— upon  whom  the  onns  lay — permitting  the 
alienation  of  ancestral  immoveable  property  save  for  necessity. 

Further  appeal  from  the  decree  of  F,  Bullock  Esquire^  Divisional 
Judge^  Jhelum,  dated  4ith  February  1891. 

Lajpat  Rai,  for  appellants. 

Sangam  Lai,  for  respondents* 

The  plaintiffs,  in  the  suit  out  of  which  this  appeal  arises, 
were  collaterals  in  the  sixth  degree  of  the  defendant  RAmran 
Shah,  a  sonless  proprietor,  and  saed  for  a  declaratory  decree 
that  a  8al8  imade  hj  hixa  would,  not  afEeot  their  reversioDary 
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interests.  The  property  sold  was  eventually  held  to  be 
ancestrsj,  and  consisted  of  land  in  two  villages  attached* to 
the  town,  and  a  hoase  in  the  town  of  Gnjrat. 

The  parties  were  Sayads  of  the  town  of  Gujrat  owning 
land  in  villages  attached  to  the  town. 

Two  questions  arose  for  determination  in  the  appeal — 

1.  Whether  the  property  in  suit  should  be  regarded  as 
ancestral ; 

2.  Whether,  in  any  case,  the  defendant  Ramzan  Shah 
had  the  power  to  alienate  it  without  necessity. 

The  Chief  Court,  considering  that  these  questions  had 
been  unsatisfactorily  disposed  of,  remanded  the  appeal  under 
Section  566,  Civil  Procedure  Code. 

The  order  of  remand  was  delivered  as  follows — 

Benton,  J.— The  plaintiffs  and  the  defendant  Ramzan  2lit  Map  1892. 
Shahy  who  are  Sayads  of  the  town  of  Gujrat,  owning  land  in  the 
villages  attached  to  it,  succeeded  to  the  estate  of  a  collateral 
named  Mehr  Shah,  who  died  childless.  Ramzan  Shah 
also  is  childless  and  he  has  alienated  the  land  he  inherited, 
which  is  situated  in  two  of  those  villages  named  Nanwa 
Nurpur  and  Nanwa  Nazul,  Gujrat,  and  also  his  share  in  a 
house  in  the  town  of  Gujrat,  to  the  second  defendant.  It  is 
alleged  that  there  was  no  necessity  for  these  alienations  and 
the  plaintiffs  sue  to  have  it  declared  that  they  shall  not  affect 
their  reversionary  rights. 

Two  questions  have  to  be  decided  on  appeal,  viz.^ 

1.  Whether  the  property  in  suit  should  be  regarded  as 

ancestral  ? 

2.  Whether,  in  any  case,  the  defendant  Ramzan  Shah 
had  the  power  to  alienate  it  without  neceEsity. 

The  first  Court  held,  for  reasons  apparently  satisfactory, 
that  only  the  property  in  mauza  Nanwa  Nurpur  was  ancestral, 
and  that  the  share  of  the  house  and  the  land  in  Nanwa  Nazul, 
Gujrat,  were  not  ancestral. 

The  plaintiffs  are  related  to  Ramzan  Shah,  we  find  accord- 
ing to  the  pedigree,  in  the  sixth  degree.  The  first  Court  held 
that  they  were  related  in  the  fifth  degree,  and  that  in  their 
presence  Ramzan  Shah,  defendant,  was  not  competent  to 
alienate  the  property  found  to  be  ancestral.  Not  finding  any 
neoemiy  ettablished^  it  decreed  the  plaintifii'  claim  in  part. 
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The  Divisional  Judge  found  that  all  the  property  was 
ancestral  inasmuch  as  it  had  descended  to  Bamzan  Shah, 
defendant,  from  an  ancestor,  Mihan  Shah,  but  while  concur- 
ring in  the  finding  that  there  was  no  necessity,  he  found  that, 
in  accordance  with  the  Bitcaj-i-am  and  the  evidence,  there  was 
an  unrestricted  power  of  alienation,  and  he  dismissed  the 
plaintiffs'  suit.  The  plaintiffs  appealed  and  there  were  also 
cross-objections  by  the  defendants  which  were  thus  allowed. 

The  case  has  been  unsatisfactorily  disposed  of  as  regards 
both  the  questions  which  have  to  be  decided  on  this  appeal. 
The  Divisional  Judge  has  made  the  mistake  of  supposing  that 
Mihan  Shah  was  an  ancestor  of  Ramzan's  instead  of  being  a 
collateral.  Besides,  there  has  been  no  inquiry  as  to  custom 
and  no  copy  of  the  Biwaj-i-am  has  been  filed,  although  wo 
apprehend  we  know  its  tenor  from  the  Settlement  Report  of 
the  district. 

We  have  grave  doubts  as  to  whether  the  Biwaj^i-am  per- 
mitting unrestricted  alienation  gives  the  correct  custom.  It 
is  not  contended  that  the  family  of  the  parties  is  on  a  different 
footing  as  regards  custom  from  other  agriculturists  in  the 
district.  The  Biwaj-i-am  appears  to  lay  down  that  alienation 
is  subject  to  the  right  of  pre-emption,  but  there  is  also  a 
provision  to  the  effect  that  it  cannot  be  permitted  in  order  to 
spite  a  son  or  a  brother.  This  latter  provision  suggests  that 
there  are  very  probably  other  restnctipns,  and  that  in  fact  the 
ordinary  rule  by  which  alienation  is  usually  restricted  may 
prevail.  It  is  admitted  that  only  one  instance  of  alienation 
having  been  made  in  the  presence  of  collaterals  in  the  family, 
can  bo  cited,  although  the  Divisional  Judge  says  that  tho 
power  of  alienation  is  strongly  supported  by  the  evidence. 

Having  pointed  out  the  Divisional  Judge's  error  with 
regard  to  the  relationship  of  Mihan  Shah,  we  remand  the  case 
to  him  and  request  that  he  favour  us  with  a  fresh  finding  as 
regards  the  property,  whether  ancestral  or  otherwise. 

We  also  request  that  a  copy  of  the  Biwaj-i-am  be  put  oa 
the  file  and  that  a  searching  inquiry  be  made,  suppoi*ted  by 
instances  so  far  as  possible,  in  order  to  determine  what  power 
of  alienation  a  childless  proprietor  has  in  regard  to  the  land 
in  question,  whether  it  is  in  accordance  with  the  ordinary  rulo 
forbidding  it  or  at  variance  with  it. 

The  remand  is  made  under  Section  566  of  the  Civil 
Procedure  Code  and  the  rcturli  should  be  made  in  three 
months* 
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Upon  receipt  of  a  return  to  the  above  order  of  remand,  the 
judgment  of  the  Court  was  delivered  as  follows  by 

RivAZ,  J. — The  inquiry  which  has  now  been  made  in  2lst  Nov^r,  1892. 
accordance  with  this  Court's  order  of  the  21st  May  1892, 
establishes,  we  think  satisfactorily,  that  the  whole  of  the  land 
in  suit  is  ancestral  property,  and  this  is  now  the  view  of  both 
the  lower  Courts.  There  is  documentary  evidence  which 
strongly  suggests  that  the  property  was  in  the  family  at  or 
even  before  the  time  of  Mir  Abdul  Wahab,  the  common 
ancestor  of  the  parties,  and  there  is  good  reason  to  believe  that 
he  himself  was  buried  within  the  disputed  area.  The  settle- 
ment records  point  to  the  land  in  Nanwa  Nurpur  having  been 
acquired  by  Mir  Abdulla,  who  was  Mir  Abdul  Wahabs 
grandfather,  and  there  is  some  evidence  which  connects  the 
acquisition  of  the  land  in  Nanwa  Nazul,  Gujrat,  with  the  same 
ancestor. 

As  to  the  house  in  dispute,  there  is  no  evidence  that  this 
ever  belonged  to  Mir  Abdul  Wahab,  or  is  to  be  regarded  as 
ancestral  property,  and  the  presumption  lies  in  the  opposite 
direction. 

As  to  the  custom,  we  consider  that  the  onus  lies  upon  the 
defendants  to  justify  the  validity  of  the  alienation,  so  far  as  it 
affects  the  ancestral  land.  We  consider,  as  previously  intimat- 
ed, that  the  provision  in  the  Biwaj-i-am^  read  as  a  whole,  does 
not  strongly  support  the  view  that  an  unrestricted  power  of 
alienation  exists  in  the  parties'  family,  and  there  is  no  other 
convincing  evidence  forthcoming.  There  appears  to  be  no 
good  reason  then  why  the  present  parties  should  not  be  held 
to  be  bound  by  the  custom  ordinarily  prevalent  among  agri- 
culturists, which  does  not  allow  of  the  alienation  of  ancestral 
property  save  for  necessity. 

We  accept  this  appeal  and  grant  the  plaintiffs  a  decree 
declaring  that  the  sale  of  all  the  lands  mentioned  in  the  deeds 
of  the  18th  November  1889,  situated  both  in  Nanwa  Nurpur 
and  Nanwa  Nazul,  Gujrat,  will  not  affect  their  reversionary 
interests  after  the  death  of  the  vendor,  Ramzan  Shah.  We 
make  no  declaration  as  to  the  house. 

Plaintiffs  will  receive  their  full  costs  in  all  the  Courts. 


A'ppeal  dlloufei. 
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No.  131. 

HUKM  SINGH  &  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 

SOOHET  SINGH,- (Dependant),— RESPONDENT. 
Case  No.  439  of  1891. 
(Plowden  &  Frizelle,  J  J.) 

CtLitom — Sueeession'^Pagtoand  and  Chundawand — Randhawa  Jats  of 
tahsil  Ajnala,  Amritsar  Diitrict. 

Found  in  a  suifc  the  parties  to  which  were  Hindu  Bandhawa  Jats  of 
the  village  of  Charaiari  in  the  Ajnala  tahsil  of  the  Amritsar  District,  that 
by  the  existing  custom  of  such  Jats  in  this  Tillage,  the  chundawand  and  not 
the  pagwand  rule  of  distribution  applied  to  the  deceased  father's  land. 

Remarks  on  the  custom  in  the  Amritsar  District  being  in  a  state  of 
transformation  from  chundawand  to  pagwand. 

Further  appeal  from  the  decree  of  Colonel  0.  B,  T.  Marshall, 
Additional  Divisional  Judge,  Amritsar^  dated  7th  January  189 J. 

Lewin,  for  appellants. 

Lai  Chand,  for  respondent. 

This  case  arose  oat  of  a  dispute  as  to  the  succession 
to  the  land — 1,496  kanals  7  marlas — of  Narain  Singh  of  mauza 
Chamiaii  in  the  Ajnala  tahsil  of  the  Amritsar  District. 

Narain  Singh  left  him  surviving  four  sons  by  two  wives, 
thus — 

NARAIN  SINGH. 

MoBsammat  Man  Kaur.  Mussammat^'ihal  Kaur. 

Soohet  Singh,  f  ^  ^ 

defendant.  Kaka  Singh,   Teja  Singh,  Hukm  Singh, 

 __  ^  ; 

plaintiffs. 

The  parties  were  Randhawa  Jats  ;  and  the  plaintiffs 
claimed  that  the  land  should  be  divided  according  to  the  pag- 
wand system,  the  defendant  contending  that  the  chundawand 
rule  was  the  one  governing  the  parties. 

The  first  Court  (Pandit  Hari  Kishen,  Subordinate  Judge) 
decided  that  the  parties  were  governed  by  the  pagwand  rule,  and 
decreed  in  the  plaintifFs'  favour  accordingly.  His  reasons 
were  recorded  thus — 

^*As  regards  the  chandawand  custom  among  Bandhawa 
'*Jats,  the   defendant   produced  more  than  half  a  dozen 
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"  witnesses  to  depose  in  his  favour,  but  they  cannot  give  any 
"  satisfactory  instances  by  which  the  custom  of  chundawand 
**  can  be  held  to  have  been  fully  established  in  their  tribe :  on 
"  tlie  other  hand,  the  plaintiffs'  two  witnesses  show  that  the 
"  custom  of  pagwand  obtained  in  the  tribe  of  Randhawa  Jats. 

"  The  defendant  places  much  stress  on  the  entry  made  in 
"  the  Settlement  pedigree  table  and  Eiwaj-i-am.  The  former 
"  shows  simply  that  the  past  and  future  division  of  inheritance 
among  Jats  of  the  village  of  Chamiari  was  and  is  made  by 
"  chundawand,  and  the  latter  sets  forth  that  the  division  will 
"  be  made  by  chundawand.  In  the  margin  of  this  Riwaj\  some 
"  instances  are  detailed  according  to  various  parganas  or  tahsils  : 
*•  these  instances  show  that  chundawand  was  held  to  obtain 
in  some  cases  in  tahsils  Amritsar  and  Taran  Tarn,  and  that 
"  pagwand  was  followed  in  certain  cases  in  parganas  Ajnala 
"  and  Tarn  Taran  (the  parties  belong  to  pargana  Ajnala),  and  a 
"  note  is  aflSxed  therein  as  follows  : — 

"  Earchfind  ke  taqsim  sdbih  chundawand  ziada  pai  jaii  hai^ 
magar  ainda  ho  riioaj  pagwand  ka  maUJcan  ne  mustasna  karar 
"  deya  aur  haz  dehat  men  %o6h  ami  qaim  hhi  hai,  viz,  .—that 
"  though  there  appear  to  be  more  cases  of  division  by  chun- 
**  dawand  in  former  days,  yet  the  owners  in  exceptional  cases 
**have  agreed  to  be  governed  by  pagwand  custom  for  the 
"  future,  and  in  some  villages  the  pagwand  rule  has  already 
been  established  (page  177  of  the  printed  Bitvaj^i-am), 

"  Now  this  entry,  coupled  with  the  contents  of  Narain 
"  Singh's  will,  satisfies  me  that  the  custom  of  chundawand  is 
"  not  adopted  in  general  by  the  Jats  of  the  Randhawa  tribe 
**  or  by  the  family  of  the  parties. 

"  The  plaintiffs  have  produced  copy  of  a  judgment  of  Mr. 
J.  W.  Smyth,  passed  as  Additional  Commissioner,  Amritsar, 
"dated  7th  May  1877,  in  Eari  Singhv.Eukm  Singh  of  the 
**  Randhawa  tribe,  in  which  the  custom  is  fully  discussed  in 
"lengthy  detail,  with  the  result  that  the  custom  of  pagwand 
"  was  found  to  obtain  among  the  Randhawa  Jats  of  the  dis- 
« triot." 

The  Additional  Divisional  Judge  (Colonel  0.  H.  T.  Marshall) 
accepted  an  appeal  preferred  by  the  defendant  and  dismissed  the 
plaintiffs'  suit.   He  recorded : 

"  As  regards  the  particular  village  of  Chamiari,  there  is 
"  an  entry  in  the  settlement  papers  showing  clearly  that  the 
"  Jats  of  this  village  follow  chandawand. 

•  •  •  #  • 
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"  As  the  settlement  shows  chundawand  to  be  the  castom 
"  of  Randhawa  Jats  in  mauza  Chamiari,  the  onus  fell  on  the 
'*  plaintiffs  to  prove  any  contrary  custom,  and  this  onus  they 
*'  do  not  appear  to  have  discharged.  The  defendant,  on  the 
**  contrary,  has  given  specific  cases  of  chundawand  prevailing 
He  has  also  shown  that,  in  three  cases  of  dakhil  kharij  on  in- 
**heritance,  that  custom  has  been  followed  and  accepted:  these 
"  were  Randhawa  Jats. 

"  Further,  it  appears  that  in  November  1889,  the  Settle- 
"  ment  Oflficer  divided  the  parties  father's  jagir  by  chunda- 
"  wand  and  there  has  been  no  appeal. 

"Taken  altogether,  I  think  it  has  been  shown  that 
"chundawand  and  not  pagwand  is  the  custom  among  the 
"  parties,  and  that  the  plaintiffs  have  failed  to  prove  that  they 
**  are  bound  by  the  pagwand  custom.  This  being  the  case, 
**  their  suit  fails." 

The  plaintiffs  preferred  a  further  appeal  to  the  Chief 
Court.    The  judgment  of  the  Court  holding  that  it  was  proved 
upon  the  evidence  that  the  existing  custom  of  the  Randhawa 
Jats  in  the  village  was  chundawand,  was  delivered  by 
7ih  N(wr  1892.  Plowden,  J. — Narain  Singh,  deceased,  was  a  Randhawa 

Jat  of  mauza  Chamiari  in  the  Ajnala  tahsil.  He  left  three 
sons  by  one  wife,  who  are  plaintiffs  in  this  suit,  and  one  son 
by  another,  who  is  defendant. 

The  plaintiffs  seek  a  declaration  that  the  custom  of  inherit- 
ance applicable  to  the  estate  of  Narain  Singh  is  pagwand,  and 
the  defendant  in  answer  alleges  that  it  is  chundawand. 

The  first  Court  decreed  for  plaintiffs  ;  the  Court  of  appeal 
dismissed  their  suit ;  and  they  now  appeal  to  this  Court. 

The  first  Court  framed  an  issue  :  "  Whether  the  custom 
'*  applicable  to  the  parties  was  chundawand, — onus  on  defen- 
"  dant."  So  far  as  this  issue  goes,  it  is  correct.  It  would 
have  been  better  to  frame  the  issue :  "  Whether  the  custom  was 
**  pagwand  (onus  on  plaintiffs)  or  chundawand  (onus  on  defen* 
**  dant),"  but  both  parties  produced  evidence,  and  we  see  no 
Reason  to  believe  that  the  plaintiffs  have  been  prejudiced  or 
misled  by  the  incompleteness  of  the  issue. 

There  is  a  respectable  mass  of  evidence  to  support  the 
decision  that  chundawand  is  the  custom  applicable. 

According  to  the  Biwaj^-am  of  1861  for  this  district, 
chundawand  was  then  the  prevailing  custom  of  Randhawa 
Jats,  in  all  the  parganahs  where  they  were  found.    By  way 
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of  exception,  the  maliks  of  seven  villages  in  the  Tam  Taran  par- 
ganah  and  two  villages  in  the  Baya  parganah  (now  part  of 
the  Sialkot  District)  declared  that  they  would  in  future  abide 
by  the  pagwand  rule  of  distribution.  Not  only  is  Chamiari, 
the  village  of  the  parties,  not  among  the  seven  villages  specified, 
but  the  administration  paper  of  this  village  shows  clearly  that 
in  1865  chundawand  was  the  existing  custom.  There  are 
many  examples  of  chundawand  having  been  a  common  custom 
at  that  period  .'unong  Sikh  Jats  in  this  part  of  the  country, 
see  No.  1160  of  1877  (Amritsar),  No.  63,  Punjab  Record  of  1885 
(Gurdaspur  and  Lahore),  No.  48,  Punjab  Record  of  1886. 
(Amritsar),  No.  101,  Punjab  Record  of  1879  (Perozepore), 
(c/.  page  3,  Mr.  Francis*  Customary  Law  of  Moga  and  other 
tahsils.) 

The  plaintifEs  rely  chiefly  upon  the  judgment  of  Mr. 
Smyth,  as  Additional  Commissioner  of  Amritsar,  in  the  case  of 
Sardar  Hari  Singh  v.  Sardar  Hukm  Singh,  which  was 
appealed  up  to  this  Court  (No.  1056  of  1877).  That  was  a 
case  of  Hindu  Rand  ha wa  Jats  in  mauza  Talwandi  of  the 
Batala  tahsil,  and  it  was  held  that,  upon  the  evidence  there 
given,  pagwand  was  proved  to  be  the  ordinary  rule  of  inherit- 
ance among  the  Bandhawa  Jats,  and  not  chundawand.  That 
case  cannot,  however,  be  regarded  as  conclusive  upon  the 
custom  of  Randhawa  Jats  everywhere.  The  Riwaj-i-am  of  the 
Gurdaspur  District  for  1865  shows  that  in  tile  two  tahsils 
where  Bandhawa  Jats  were  to  be  found,  viz.,  Batala  and 
Shakargarh,  they  declared  that  the  prevailing  custom  was 
chundawand  among  Hindus,  and  pagwand  among  Muham. 
madans  in  Batala. 

It  seems  most  probable  that  the  custom  has  been  for 
some  years  undergoing  a  process  of  transformation,  the  chun- 
dawand rule  gradually  giving  way  to  the  pagwand.  The 
process  had  commenced  in  parts  of  the  Amritsar  District  in 
1865,  as  the  Rdwaj-i-am  testifies,  and  it  may  also  have  begun  in 
the  Gurdaspur  District.  An  instance  of  a  similar  transform- 
ation at  about  the  same  period  in  a  Lahore  village,  came  before 
this  Court  in  No.  32,  Punjab  Record  of  1891. 

In  particular  localities  the  process  has  possibly  become 
complete,  and  pagwand  been  effectually  substituted  for 
chundawand,  if  the  old  custom  has  been  entirely  abrogated  and 
replaced  by  the  new  one.  It  wa>s  open  to  the  plaintiffs  to  show 
that  this  had  occurred  in  Chamiari,  but  so  far  is  this  from 
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beings  proved  that  there  are  recent  instances  of  the  old  rale  being 
obseryed  in  this  village,  and  the  rule  has  admittedly  been  fol- 
lowed in  the  division  of  the  family  jagir  of  the  parties,  i^ainst 
the  plaintifEs'  desire,  no  doabt,  but  without  their  appealing 
against  the  order. 

Upon  the  evidence,  we  think  it  is  proved  that  the  existing 
custom  of  Randhawa  Jats  in  this  village  is  chundawand. 

Then  it  is  said  that  the  father  of  the  parties  desired 
to  have  the  property  distributed  according  to  pagwand,  and 
made  a  writing  to  that  effect.  But  presumably  he  was  not 
competent  to  direct  a,  future  distribution  of  the  property  at 
variance  with  the  ordinary  rule  of  inheritance.  Had  he  actually 
distributed  the  property  in  his  lifetime  according  to  the  pag^ 
wand  rule,  the  position  of  the  plaintiffs  would  have  been  a 
stronger  one,  especially  if  that  distribution  had  been  acquiesc- 
ed in  by  the  defendant.  But  this  mere  desire  of  the  father 
cannot  alter  the  rule  of  distribution  to  be  applied  after  his 
death. 

We  accordingly  dismiss  this  appeal  with  costs. 

Ap]peal  dismissed. 


No.  135. 

SCHANDU  LAL,- (Plaintiff),— APPELLANT, 
Versus 
ANANT  RAM  AND  BASANT  RAM,— (Defendants),— 
RESPONDENTS. 

Case  No.  698  of  1891. 
(Benton  <k  Rivaz,  J  J.) 

Indian  Limitation  Act,  1877,  Article  44,  Schedule  II — Guardian  and 
ward — Suit  by  minor  on  attaining  majority  to  set  aMde  a  sale  hy  p€r8on 
purporting  to  act  as  guardian. 

Article  44,  Schedule  II,  Limitation  Act,  1877,  held  inapplicable  to  a 
salt  by  a  minor  after  attaining  his  majority  for  possession  of  immoyeable 
pvop^viy  conveyed  away  during  his  minority  by  a  person  purporting  to 
act'  as  his  gpiardian,  where  it  appeared  that  such  person  was  not  really  Ibt 
minor's  guardian,  in  fact  or  in  law. 

Further  appeal  from  the  decree  of  O,  Leslie  Smith  Esquire^ 
Divisional  Judge,  Umhallay  dated  12th  February  1891. 

P.  0.  Chatter]  i,  for  appellant. 

Madaa  Gopal,  for  respondents. 
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The  plaintifP  in  this  oase  sued  for  posseasion  of  half  n 
house  sitaate  in  the  town  of  Lndhiana.  The  plcdntilE's  case  was 
that  half  the  house  belonged  to  him  and  the  other  half  to 
Nandu :  that  the  house  belonged  to  his  father,  Radha..  who  died 
in  1869  leaving  two  minor  sons,  Nandu  and  himself,  the  plain- 
tiff:  and  that  on  9th  February  1891  the  whole  house  was  sold  to 
Sunder  Das  (father  of  the  defendants,  since  deceased)  by 
Nandu  on  his  own  behalf  and  by  one  Hamir  Chand  purporting 
to  act  as  guardian  of  Ohandu  Lai  (the  plaintiff)  who  was  then 
a  minor. 

The  plaintiff  being  now  of  full  age  claimed  his  half  share 
of  ' the  house,  contending  that  the  sale  by  Hamir  Chand  was 
not  binding  on  him. 

The  only  plea,  material  to  this  report,  raised  in  the  first 
Court  was  that  the  sale  of  9th  February  1891  was  binding  on 
the  plaintiff. 

The  first  Court  (Syad  Dilawar  Ali  Shah,  Extra  Assistant 
Commissioner)  found  that  the  sale  was  not  binding  on  the  plain- 
tiff ;  that  there  was  no  necessity  for  the  sale ;  that  th^  plain- 
tiff's father  was  a  well-to-do  person ;  and  that  even  now  there 
was  property  left  by  him  in  existence. 

The  question  of  limitation  was  first  raised  before  the  Divi- 
sional Judge,  who  remanded  the  case  under  Section  566,  Civil 
Procedure  Code,  for  a  finding  as  to  the  plaintiff's  age  when  he 
instituted  the  suit  (August  1889). 

The  finding  of  the  first  Court  was  that  the  plaintiff  was 
twenty  years  of  age  at  the  time  of  the  institation  of  the  suit. 

The  Divisional  Judge  (Mr.  G.  Loslie  Smith)  held  that  the 
plaintiffs  suit  was  barred  by  limitation  and  also  failed  on  the 
merits.    His  reasons  were  as  follows — 

**  The  first  question  is  whether  the  suit  is  barred  under 
**  Article  44,  Schedule  II  of  the  Limitation  Act.  I  find  that  it 
"  is,  because  I  consider  it  sufficiently  proved  that  the  plaintiff 
"  attained  his  majority  in  1885  and  therefore  brought  this  suit 
"  more  than  three  years  after  attaining  majority,  viz.:  in  August 
**  1889.  I  consider  it  proved  that  he  was  born  in  1867  (hence 
"  attained  majority  in  1885)  because  of  the  entry  made  by  the 
"  Tahsildar  in  the  fauHnama  of  the  plaintiff's  father,  prepared 
"  in  1869,  to  the  effect  that  he  left  a  son  (the  plaintiff)  aged  two 
and  a  half  years.  This  was  made  of  course  long  before  tinere 
(cwaa  any  dispute  and  must  oarry  the  greatest  weight 
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and  ia  fact  can  leave  no  doubt  of  its  trath  except  on  the 
"  gronnd  of  a  possible  clerical  error,  which  is  not  likely.  Against 
such  an  entrj  the  oral  evidence  of  the  defendants*  witnesses 
(such  as  the  dhai,  <tc.,)  can  carry  no  weight  at  all,  the  only 
evidence  of  defendants  that  is  of  any  use  being  that  of  Mula> 
"  who  says  he  made  an  entry  of  the  birth  in  his  calendar,  but 
full  reliance  cannot  be  placed  on  that. 

"  Even  if  the  point  is  not  fully  established  and  the  evidence 
"  be  considered  evenly  balanced,  I  should  nevertheless  be  dis- 
"  posed  to  decide  the  case  against  the  plaintiff  for  the  following 
"  reasons : — 

(1).  It  is  for  him  to  give  distinctly  the  best  evidence, 
^*  not  only  because  he  is  the  plaintiff,  bat  also  be* 
cause  he  seeks  to  upset  a  long  standing  aliena- 
**  tion  on  the  strength  of  which,  too,  much  money 
"  has  been  spent  by  the  defendants ;  and  even  if 
"the  plaintifE's  version  of  his  age  be  correct,  he 
"  kept  silent  for  at  least  two  years  after  attaining 
"  majority ; 

*'(2).  there  is  good  reason  to  suppose  that  Hamir 
"  Chand,  though  not  his  guardian  de  /uroy  was  so 
**(Je/aeto  and  his  action  should  therefore  be  up- 
"  held,  epsecially  as ; 

"(3).    the  alienation  may  be  inferred  to  have  been  for  the 
minor's  benefit,  as 

**(a;.    Nandu,  plaintifE's  brother,  who  was  of 
"  full  age,  joined  in  it ; 

**(6).   the  plaintifE's  mother,  his  de  fure  guar- 
"  dian,  is^till  alive,  made  no  objection 
''at  the  time  or  since,  and  allowed 
"  defendants  to  build." 
For  these  reasons,  the  Divisional  Judge  held  that  the 
plaintifE's  suit  failed :  he  accordingly  reversed  the  lower  Court's 
decree  and  dismissed  the  plaintifE's  suit  with  the  usual  order  as 
to  costs. 

The  Divisional  Judge  further  refused  an  application  for  a 
certificate  under  Section  40,  sub-section  (I)  ((2),  Punjab  Courts 
Act,  that  the  case  was  of  sufficient  importance  to  justify  a  fur- 
ther appeal. 

The  plaintiff  then  applied  for  revision  under  Section  40, 
aub-seciion  (2)  of  the  Oonrts  Act,  and  a  Jodge  sitting  at  Obam* 
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bers  made  an  order  that  the  application  shonld  be  dealt  with  as 
a  farther  appeal. 

The  appeal  came  on  for  hearing  before  Benton  and  Rivaz, 
JJ.,  the  judgment  of  the  Conrt  being  delivered  by 

RjvAZ)  J. — We  cannot  agree  with  the  Divisional  Judge  that  8<A  Novr»  1892. 
this  snit  is  barred  by  limitation  by  reason  of  the  provision  in 
Article  44  of  the  second  Schednle  of  the  Limitation  Act. 

The  plaintiff  sues  for  possession  of  half  a  hoose,  which 
belonged  to  his  father  Radha,  who  died  in  1869,  leaving  two 
minor  sons,  Nandn  and  the  plaintiff  Chandn  Lai.    On  the  9th  ' 
February  1881  the  whole  house  was  sold  to  one  Snndar  Das 
for  Rs.  600,  under  a  deed  purporting  to  be  executed  by 
Nandn  (who  had  just  attained  his  majority)  on  his  own  behalf 
and  by  one  Hamir  Chand,  as  guardian  of  Ghandu  Lai,  who  was 
still  a  minor.     Sundar  Das  appears  to  have  re-built  the  house 
at  some  considerable  cost,  and  then  to  have  died.    Ghandu  Lal| 
being  now  of  full  age,  claims  his  half  share  of  the  house,  which 
he  alleges  Hamir  Ghand  had  no  power  to  dispose  of  on  his  be- 
half, the  transaction  being  one  from  which  ho  derived  no  bene- 
fit, and  Hamir  Ghand  not  being  his  guardian  either  de  jure  or 
de  facto.    The  suit  was  filed  in  August  1889,  the  defendants 
being  the  sons  of  the  deceased,  Snndar  Das.    Limitation  was 
not  pleaded  in  the  first  Gourt,  which,  after  an  investigation  on 
the  merits,  decreed  the  claim,  finding  that  the  sale  of  the  house 
was,  so  far  as  plaintiff  was  concerned,  neither  for  necessity  nor 
for  his  benefit,  and  that  Hamir  Ghand  was  not  proved  to  have 
been  plaintiff's  guardian  or  competent  to  act  for  him.  Defen- 
dant appealed  to  the  Divisional  Judge,  bnt  again  no  plea  of 
limitation  was  raised  in   the  written  grounds  of  appeal. 
The  Divisional  Judge,  however,  noted  that  the  question  was 
raised  at  the  hearing,  and  he  therefore  remanded  the  case  for 
an  inquiry  as  to  plantiff's  age  at  the  date  of  the  institution  of 
the  snit.    The  return  was  to  the  effect  that  plaintiff  was  under 
twenty-one  at  the  date  of  suit,  bnt  the  Divisional  Judge  differ- 
ed from  this  finding,  and  considering  that  the  suit  had  not  been 
filed  within  three  years  of  the  date  when  plaintiff  attained 
his  majority,  held  it  to  be  barred  under  Article  44  of  the  second 
Schedule  of  the  Limitation  Act,  assuming,  without  any  discussion 
of  the  matter,  that  Hamir  Ghand  was  plaintiff's  guardian  when 
he  purported  to  act  for  him  at  the  time  of  the  sale.   The  Divi- 
sional Judge  also  snggested  other  reasons  for  dismissing  the 
suit  upon  the  merits,  if  his  view  on  the  question  of  limitation 
wad  found  to  be  incorrect. 
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The  main  gronnd  urged  on  appeal  by  the  plaintijS'b  pleador 
is,  that  Article  44  of  the  second  Schedule  of  the  Limitatkni 
Act  can  have  no  application  to  the  present  case  inasmuch 
as  Hamir  Chand,  who  purported  to  act  as  plaintiffs  guardian 
in  the  transaction  now  impeached,  had  no  claim  whatever 
to  appear  in  that  capacity,  being  neither  his  guardian  de 
jure  nox  de  fcLcto.  After  considering  the  evidence  upon  this 
part  of  the  case,  we  think  that  the  above  contention  most 
prevail.  It  is  not  denied  that  Hamir  Chand  was  certainly  not 
the  plaintiff's  legal  guardian.  It  is  also  admitted  that  in  1881 
the  natural  guardians  of  the  minor  were  his  mother  and  hw 
elder  brother,  Nandu,  and  that  Hamir  Chand  was  plaintiff's 
father's  sister's  son.  There  is  some  evidence  to  show  that  Hamir 
Chand  lived  in  this  veiy  house  with  Radha's  widow  and  his 
two  sons  and  he  appears  to  have  been  of  some  service  to  the 
widow  in  managing  her  affairs.  It  was,  however,  to  the  widow 
and  not  to  Hamir  Chand,  that  a  certificate  for  the  collection  of 
the  debts  due  to  Radha  was  granted  on  the  latter's  death.  It 
also  appears  from  the  fautinama^  prepared  on  that  occasion, 
that  Hamir  Chand  is  named  as  Nandu's  surbarah  in  the  matter 
of  the  lambardarship  to  which  he  succeeded  on  his  father's 
death.  There  is,  however,  nothing  farther  to  indicate  how  or 
when  Hamir  Chand  became  Chandu  Lai's  guardian,  nor  is 
there  any  e\'idonco  that  he  managed  all  the  family's  affairs 
in  any  such  capacity.  The  recital  in  the  deed  of  sale  goes 
for  very  little,  especially  as  there  is  some  reason  to  believe 
that  Sunder  Das,  in  his  anxiety  to  acquire  this  property,  suc- 
ceeded in  winning  over  Hamir  Chand  to  assist  him  in  the 
matter.  We  are  therefore  of  opinion  that,  whatever  may  be 
the  exact  scope  of  Article  44,  it  certainly  does  not  apply  to 
the  present  case,  where  the  sale  is  by  a  person  who  is  not 
really  the  minor's  guardian,  either  in  fact  or  in  law,  and  it  is 
therefore  unnecessary  to  discuss  the  question  as  to  the  exact 
age  of  plaintiff  when  the  suit  was  instituted.  It  was  not 
argued  that  the  suit  was  barred  under  any  other  Article  of  the 
Limitation  Act,  and,  viewed  as  a  claim  for  possession  of  im- 
moveable property,  it  is  well  within  time,  under  Article  142 
of  the  second  Schedule. 

On  the  merits,  w©  consider  that  the  first  Court's  decree 
is  right.  There  is  absolutely  no  reliable  evidence  to  show 
thai  plaintiff  derived  the  least  benefit  out  of  the  tnnoaction, 
nor  has  any  serious  attempt  been  made  to  prove  that  any  part 
cyf  the  purohase  money  was  paid  to  him  or  for  his  use.  The 
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deed  itself  does  not  even  recite  any  necessity  for  the  sale,  and 
the  evidence  shows  that  Radha  was  possessed  of  a  considerable 
property,  and  left  his  widow  and  his  sons  well  off.  Nor  do 
we  consider  that  the  decree  for  possession  of  plaintiff's  moiety 
of  the  house  should  be  made  conditional  upon  his  recouping 
the  defendants  the  half  of  the  amount  expended  by  them  upon 
improving  the  property.  As  already  intimated,  we  have  grave 
doubts  as  to  the  bond  fides  of  the  purchaser,  the  defendant's 
father,  in  the  matter  of  the  sale  of  the  minor's  interests. 
And  as  he  chose  to  accept  a  title  from  an  altogether  unauthor- 
ized guardian,  and  then  immediately  expend  money  upon 
his  purchase,  we  think  that  he,  or  rather  his  representatives, 
must  bear  the  loss  occasioned  by  the  assertion  of  the  minor, 
after  attaining  majority,  of  his  lawful  rights,  rather  than  that 
the  plaintiff's  chance  of  regaining  his  property  should  be 
imperilled  by  any  onerous  condition  being  attached  to  the 
decree. 

We  accept  the  appeal,  and  restore  the  first  Court's  decree 
with  all  subsequent  costs. 

Appeal  allowed. 


No.  136. 

ABDUL  SAMAD,— (Defendant),— APPELLANT, 
Versus 

EAJA  SIR  INDAR  KISHOR  SINGH,  k.  c.  r.  r.,- 
(Plaintipp),- RESPONDENT. 
Case  No.  793  of  1891. 
(Benton  &  Rivaz,  JJ.) 

Civil  Procedure  Code,  Section  549 — Security  for  costs — Recovery  of  costs 
from  »urety  in  ewcution  or  hy  separate  suit— Liability  of  surety  if  decree 
against  principal  debtor  is  barred  by  limikition, 

A.  J.  was  plain  tiff -appellant  in  an  appeal  pending  in  the  High  Court 
at  Allahabad  and  was  required  under  Section  549,  Giril  Prooednre  Code, 
-to  give  secority  for  the  costs  of  the  appeal.  Pnrsuant  to  that  ardflar. 
A.  J.  tendered  a  security  bond,  dated  8th  September  1881,  by  which  A.  S. 
(defendant  in  the  present  suit)  agreed  to  be  responsible  to  the  extent  of 
Bs.  1,400,  hypothecating  a  haveli  situate  at  Sujanpnr  in  the  Gnrdaspar 
XHBlriot  to  secure  the  said  sum. 

On  5th  April  1882,  A.  J.'s  appeal  to  the  High  Court  was  dismissed 
with  costs ;  and  on  2Srd  June  1890  the  defendant-respondent  in  thatapfMal 
filed  a  suit  against  A.  S.  for  recovery  of  Bs.  1,400  on  the  instnxipQiit  pf 
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8th  September  1881,  ezeoation  of  the  High  Conit  decree  for  costs  agMMt 
A.  J.,  the  principal  debtor  haying  meanwhile  become  bsired  by 
limitation. 

fleZd,  following  Punjab  Record,  No.  109  of  1886,  that  at  the  dike  of 
the  High  Court  decree  the  plaintiff  had  no  remedy  agaiosfe  the 
defendant  (the  surety)  exo  ept  by  regular  snit,  and  such  remedj  w 
not  impaired  by  the  fact,  that  in  1888  the  Legislature  altered  the  kw 
by  providing  a  remedy  by  way  of  exeojition,  which,  but  for  thelswof 
limitation,  would  have  been  available  to  the  plaintiff  after  Act  YII  of 
1888  became  law,  the  rule  that  pending  proceedings  are  f^enerallj 
governed  by  any  change  in  the  law  of  procedure  not  being  eztei£bi^ 
to  substantive  rights. 

Eelti,  also,  that  A.  S.  was  not  discharged  from  liability  by 
that  the  right  of  the  plaintiff  in  the  present  sail  to  execute  the  decree  fv 
costs  against  A.  J.  was  barred  by  limitation. 

Further  appeal  from  the  decree  of  F.  C.  Ghanning  Esquire,  dm- 
sional  Judge,  AmHtsar,  dated  ZOth  March  1891. 

P.  C.  Chaterjee,  for  appellant. 
Madan  Gopal,  for  respondent. 

This  was  a  suit  instituted  in  the  Court  of  the  Subordinate 
Judge  of  Gurdaspur  (Sayad  Muhammad  Latif)  for  therecoTery 
of  Rs.  1,400.  The  plaintiff  was  the  Raja  of  the  Batia  State, 
and  his  cause  of  action  was  stated  as  follows  :  That  in  &u 
appeal  pending  in  the  High  Court,  North- West  Provinces,  in 
which  one  Abdulla  Ju,  a  Kashmiri  of  Pathankot,  was  plaintiff- 
appellant  and  the  Raja's  father  defendant-respondent,  Abdul 
Samad,  defendant  1,  had  executed  and  registered  an  instm- 
ment,  dated  8th  September  1881,  by  which  he  became  respon- 
sible for  the  costs  decreed  against  the  said  Abdul  Ju  to  the 
extent  of  Rs.  1,400  and  hypothecating  a  haveli  situate  at 
Sujanpnr  in  the  Gurdaspur  District  to  secure  the  above 
sum. 

Abdulla  Ju's  appeal  to  the  High  Court,  North-Wesi 
Provinces,  was  finally  dismissed  with  costs  on  the  6th  April 
1882,  and  the  Raja's  son  and  successor  instituted  the  preseDt 
suit  on  the  23rd  June  1890,  claiming  Rs.  1,400  on  the  hypoUie- 
cation  deed  of  8tli  September  1881. 

Abdul  Samad  having  assigned  the  haveli  at  Snjaopnr 
to  one  Ram  Rattan,  the  latter  was  joined  as  a  defendant 

The  principal  defendant  pleaded  that  the  suit  was  ban«d 
by  limitation;  that  the  plaintiff  had  no  cause  of  action 
against  defendant,  in  that  there  was  no  order  of  the 
Coort  directing  Abdulla  Ju  to  pay  costs  in  pursoaiioe  of  ^ 
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hypothecation  bond  ;  and  that  the  defendant  was  not  liable 
antil  attempts  to  recover  the  costs  from  the  principal  debtor 
had  failed. 

The  first  Court  overruled  these  pleas  and  decreed  the 
plaintiffs  claim. 

The  principal  defendant  appealed  to  the  Divisional  Judge 
(Mr.  F.  C.  Ghanning),  who  dismissed  the  appeal. 

The  plaintifE  preferred  a  further  appeal  to  the  Chief 
Court.  The  points  of  law  raised  and  the  decision  thereon 
sufficiently  appear  from  the  judgment  of  the  Chief  Court 
which  was  delivered  by 

RivAZ,  J. — One  Abdulla  Ju  filed  a  suit  against  the  present  29*A  /tToff.  1802. 
plaintiff,  the  Raja  of  Batia,  which  was  dismissed  by  the  Court 
at  Benares,  within  whoso  jurisdiction  the  said  Raja  resides 
Abdulla  Ju  appealed  to  the  High  Court  at  Allahabad, 
and  being  required,  nnder  Section  549,  Civil  Procedure  Code, 
to  give  security  for  the  costs  of  the  appeal,  he  tendered 
a  security  deed,  dated  8th  September  1881,  under  which 
Abdul  Samad,  the  present  defendant,  agreed  to  be  re- 
sponsible to  the  extent  of  Rs.  1,400,  hypothecating  for  the 
said  amount  an  haveli  sitnated  in  Sujanpur.  On  the  5th  April 
1882,  Abdulla  Jn's  appeal  was  dismissed  with  costs,  and  on  the 
23rd  June  1890,  the  Raja  of  Batia  brought  the  present  suit 
against  Abdul  Samad  for  the  recovery  of  Rs.  1,400  alleged 
to  be  due  under  the  hypothecation  deed. 

The  lower  Courts  having  decreed  the  claim,  defendant 
appeals  to  this  Court.  Of  the  four  grounds  mentioned  in  the 
written  memorandum  of  appeal,  two  were  argued  and  two  were 
tacitly  abandoned,  and  rightly  so,  as  they  are  clearly  unten- 
able. 

The  grounds  urged  were  (1)  that  the  plaintifTs  suit  does 
not  lie ;  (2)  that  the  plaintiff  having  by  his  laches  allowed  his 
decree  against  the  original  judgment-debtor  to  become  barred, 
is  precluded  from  suing  the  surety  under  the  security  deed. 

The  argument  under  the  first  head  may  be  summarised 
thus :  Under  Section  253  of  the  Civil  Procedure  Code,  a  decree 
in  an  original  suit  may  be  executed  against  a  person,  who  has 
become  liable  as  a  surety  for  the  performance  thereof  before 
decree,  in  the  same  manner  as  aganist  the  defendant  in  the  suit. 
tJiider  the  law  as  it  stood  before  the  addition  of  the  last  clause 
tq  Section  549,  Civil  Procedi^  Code,  by  Act  VII  of  1888,  a 
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satety  who  became  liable  for  the  appellant's  cofits  by  furnishing 
security  under  Section  549,  Civil  Procedure  Code,  was  liable  to 
have  the  appellate  decree  for  costs  executed  against  him  by 
reason  of  the  provision  in  Section  683,  Civil  Procedure  Code, 
which  should  be  construed  as  rendering  Section  253, 
applicable,  mutatis  mutandis,  to  appellate  decrees.  Moreover, 
the  summary  remedy  thus  provided  against  the  surety  was 
an  exclusive  remedy,  and  barred  a  regular  suit.  Further,  it 
was  argued  that  the  provision  in  the  clanse  added  to  Section 
549,  Civil  Procedure  Code,  by  Act  VII  of  1888,  was  merely 
a  declaration  of  the  existing  law,  and  did  not  create  any 
amendment  of  the  law,  and  that,  even  if  this  be  not  so,  the 
new  rale,  being  a  rule  of  procedure,  came  into  force  at  once, 
and  being  in  force  when  the  present  suit  was  filed  afPords 
an  additional  reason  for  holding  that  the  suit  is  not  main- 
tainable. 

In  reply,  it  was  urged  that  till  the  enactment  of  the  last 
clause  of  Section  549,  Civil  Procedure  Code,  in  1888,  the  plain- 
tiff had  under  the  existing  law  no  summary  remedy  by  way  of 
execution  against  the  surety  in  the  present  case.  That  the 
enactment  of  Act  VII  of  1888,  could  not  be  held  to  deprive  him 
of  a  right  of  action  which  existed  at  the  date  of  the  passing  of 
the  Act.  That  in  any  case  the  summary  remedy  by  way  of 
execution  now  afforded  by  Section  549,  Civil  Procedure  Code,  as 
amended,  and  allowed  (ex  hypothesi)  even  before  the  amendment, 
was  an  additional  and  not  an  exclusive  remedy,  so  that  under 
either  view  the  present  suit  was  maintainable. 

The  questions  raised  by  the  above  contentions  appear  to 
me  by  no  means  free  from  difficulty,  and  I  think  the  first 
matter  to  be  discussed  is  as  to  the  true  interpretation  of  th^ 
law,  prior  to  the  passing  of  Act  VII  of  1888,  as  to  the  right  to 
proceed  summarily  by  execution  against  a  surety,  who,  prior 
to  an  appellate  decree,  has  become  responsible  for  the  appellant's 
costs  of  that  appeal.  Section  253  of  the  Civil  Procedure  Code 
applies  in  terms  only  to  a  decree  passed  in  an  original  suit, 
and,  prior  to  the  enactment  of  Act  VII  of  1888,  there  was  no 
provision  which  directly  permitted  execution  against  a  surety 
who  had  furnished  security  for  the  due  performance  of  an 
appellate  decree,  or  any  part  thereof.  Section  583  of  the  Code, 
however,  provided  and  still  provides  that  the  decree  passed  in 
appeal  shall  be  executed  "  according  to  the  rules  hereinbefore 
prescribed  for  the  execution  of  decrees  in  suits." 
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Similar  words  will  be  found  in  Section  610  of  the  Code 
which  relates  to  the  enforcement  of  the  orders  of  Her  Majesty 
in  Gouncii,  whioh  are  to  be  executed  by  the  Court  to  which  the 
order  is  traftomitted  "  in  the  manner  and  according  to  the  rdles 
"  apfylicable  to  the  execution  of  its  original  decrees."  Both 
Section  610  and  Section  549  of  the  Code  have  been  added  to  by 
Act  VII  of  1888.  The  former  section  now  contains  a  clause 
that  *'  In  so  far  as  the  order  awards  costs  to  the  respon- 
"  dei^,  it  may  be  executed  against  a  surety  therefor,  to  the 
"  extent  to  which  he  has  rendered  himself  liable,  in  the  same 
"  manner  as  it  may  be  executed  against  the  appellant.'*  While 
to  Section  549  has  been  added  a  provision  that  if  the  security 
mentioned  in  the  earlier  part  of  the  section  be  furnished,  "  any 
"  costfi  for  which  a  surety  may  have  rendered  himself  liable  may 
*'  be  recovered  from  him  in  execution  of  the  decree  of  the  appel- 
"  late  Court  in  the  same  manner  as  if  he  were  the  appellant.'* 
The  rulings  of  the  High  Courts  given  before  the  amending  Act 
of  1888  was  passed  are  in  conflict  as  to  the  applicability  of 
Section  253,  Civil  Procedure  Code,  to  appellate  decrees  (by 
virtue  of  the  provision  in  Section  583),  and  to  orders  of  Her 
Majesty  in  Council  (by  virtue  of  the  provision  in  Section  610). 
A  majority  of  the  High  Court  at  Allahabad  (Bans  Bahadur  Singh 
V.  Mughla  Begam,  I.  L.  R.,  2  All.,  604)  ;  the  Bombay  High 
Court  (Venkapa  Naik  v.  BasUngapa,  I.  L.  B.,  12  Bom.,  411); 
and  the  Madras  High  Court  (Thirumalai  v.  Bama/yyaVj 
I.  L.  R.,  13  Mad.,  1),  have  held  that  Section  253  extends  to  all 
fluretyships  for  the  due  performance  of  the  appellate  decree, 
and  of  the  wders  of  the  Privy  Council.  But  this  view  has 
been  dissented  from  in  Calcutta  {Badha  Pershad  Singh  v. 
Phuljurx  Koer^  I.  L.  R.,  12  Calc,  402,  and  Kali  Oharun  Singh 
V.  Balgohind  Singh,  I.  L.  R.,  15  Calc,  497),  and  by  a 
minority  of  the  Allahabad  High  Court  in  the  case  already 
quoted.  The  same  question  arose  before  this  Court  in  1886, 
(vide  Civil  Judgment,  No.  109,  Punjab  Becord,  1886),  and  was 
decided  in  accordance  with  the  opinion  of  the  Calcutta 
Court  and  the  dissentient  Judges  of  the  Allahabad  High 
Court.  After  a  consideration  of  all  the  authorities,  I  am  not 
prepared  to  difEer  from  the  ruling  of  our  own  Court.  The 
course  of  legislation  on  the  question  involved  appears  to 
me  of  great  significance.  Section  204  of  Act  VIII  of  1859 
provided  that  "  Whenever  a  person  has  become  liable  as  security 
**for  the  performance  of  a  decree  or  of  any  part  thereof,  the 
"  decree  may  be  executed  against  such  person  to  the  extent  to 
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"  wliich  he  has  rendered  himself  liable,  in  the  same  manner  as 
"  a  decree  may  be  enforced  against  a  defendant. "   This  section, 
being  general  in  its  tetms,  was  held  applicable  to  the  case  of  a 
person  who  had  become  liable  for  the  performance  of  an  appel- 
late decree,  or  any  part  thereof,  or  of  an  order  of  the  Privy 
Council  (vide    Chandar    Kant  Mookerfee  v.     Bam  Goomar 
Ooondoo,  3  Calc,  L.  R.,  505,  and  Ghutterdharee  Lai  v.  Bam- 
belaahee  Koer,  I.  L.  R.,  3  Calc,  318).    The  Civil  Procedure  Code 
as  enacted  in  1877  and  re-enacted  in  1882,  repeated  in  Section 
253  the  provision  contained  in  Section  204  of  the  Code  of  1859» 
witiithe  addition  of  the  words  italicised,  as  follows  :  "Whenever 
"  a  person  has  before  the  passing  of  a  decree  in  an  original  suit,  be- 
«*  come  liable,"  Ac.    This  alteration  led  to  the  conflict  of  opin- 
ion already  noticed  in  the  difEerent  High  Courts.  Act  VII  of  1 888 
was  then  passed,  and,  as  before  pointed  out.  Sections  549  and 
610  of  the  Code  were  added  to,  so  as  to  make  it  clear  that  a 
surety  who  had  made  himself  liable  before  the  appellate  or 
Privy  Council  decree  for  tht  costs  of  that  decree  might  be  pi-oceed- 
ed  against  by  summary  process  of  execution.    I  think  it  must 
be  held  that,  under  the  existing  procedure,  a  person  who  has 
become  security  for  the  due  performance  of  an  appellate  decree 
in  its  entirety,  i.e.,  otherwise  than  in  respect  of  costs,  cannot  be 
proceeded  against  summarily,  or  ofchervrise  than  by  regular 
suit,  and  this  has  been  so  held  in  Arunachdlam  v.  Aruna- 
ehellam  (I.  L.  R.,  15  Mad.,  203).    If  this  view  be  correct,  it 
Spears  to  me  to  annihilate  the  contention  that  the  legislature 
intended  that  Section  253,  Civil  Procedure  Code,  should  be  con- 
sidered applicable  to  appellate  and  Privy  Council  decrees,  by 
virtue  of  the  general  provision  in  Section  583  of  the  Code  (which 
has  not  been  modified  by  Act  VII  of  1888),  and  that  in  Section 
610,  as  it  stood  before  the  amendment.    I  therefore  consider 
the  correct  view  to  be  that  previous  to  the  enactment  of  Act  VII 
of  1888,  Section  253,  Civil  Procedure  Code,  on  its  true  construc- 
tion, applied  to  decrees  in  original  suits  only,  as  ruled  in  Civil 
Jadgment  No.  109,  Punjab  Beeordy  1886,  and  that  as  a  conse- 
quence, the  plaintiff  in  the  present  case  had,  at  the  date  of  the 
decree  of  the  Allahabad  High  Court,  no  remedy  against  the 
present  defendant  except  by  regular  suit ;  and  I  am  further  of 
opinion  that  such  remedy  was  not  in  any  way  impaired  by  the 
fact  that  in  1888  the  Legislature  altered  the  law  by  providing 
a  remedy  by  way  of  execution,  which,  but  for  the  law  of  limita- 
tion,  would  have  been  available  to  the  plaintiff  after  Act  VII 
of  1888  became  law.   To  hold  otherwise  would  deprive  the 
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plaintiH  of  all  remedy  against  the  surety,  and  though  the 
contention  may  be  accepted,  that  the  Code  (as  amended  by  Act 
YII  of  1888)  may  in  matters  of  procedure  be  held  applicable 
to  proceedings  commenced  before  the  Act  came  into  force  (as 
to  which  see  Abdul  Waked  v.  Fareedoonnissa^  I.  L.  B.,  16 
Calc,  323),  this  principle  cannot  be  extended,  I  think,  so  as  to 
affect  substantive  rights,  see  Deb  Narain  Butt  v.  Naren. 
dra  Krishna  (ibid,  267  at  page  272).  It  appeai-s  to  me  then, 
that  the  present  suit  is  maintainable  apon  the  grounds  stated, 
but  I  may  add  that  I  should  be  inclined  also  to  hold  that 
the  suit  lies  upon  the  further  ground,  that  the  remedy  afforded 
by  way  of  execution  against  the  surety  is  an  additional  or  alter- 
native, rather  than  an  exclusive,  remedy.  I  think  the 
principle  must  be  accepted  to  start  with,  that  a  surety  being  no 
actual  party  either  to  the  original  or  appellate  decree  would, 
generally  speaking,  be  liable  only  to  a  regular  suit  in  the  absence 
of  a  special  enactment  on  the  subject.  Further,  that  an  enact- 
ment such  as  that  contained  in  Section  253,  Civil  Procedure 
Code,  cannot  be  taken  to  exclude  the  ordinary  remedy  by 
suit,  unless  there  are  other  provisions  of  the  Code  which  lead 
to  this  result.  The  only  further  provision  of  the  Code  which 
needs  to  be  considered,  appears  to  me  to  be  Section  244,  which 
enacts  that  **  Questions  arising  between  the  parties  to  the  suit  in 
"which  the  decree  was  passed,  or  their  representatives,  and  relat- 
"  ing  to  the  execution,  discharge  or  satisfaction  of  the  decree  shall 
**  be  determined  by  order  of  the  Court  executing  a  decree  and 
*'  not  by  sepanite  suit."  Now,  it  has  been  held  that  a  person 
who  has  become  surety  for  the  decree  of  an  original  Court 
before  the  decree,  and  has  been  proceeded  against  in  execution 
as  such,  is  a  "  party  to  the  snit,  "  within  the  above  section 
(Civil  Judgment,  No.  104,  Punjab  Record  1886,  citing  Qhoree  Lai 
Jha  V.  8heo  Narain,  8  W.  R.,  24,  and  Ex  parte  Bhikaji,  4  Bom. 
H.  C.  R.,  A.  C,  119),  and  it  would  appear  to  follow  that  a  person 
who  has,  before  the  appellate  decree,  become  surety  for  the 
performance  thereof,  and  is  proceeded  against  summarily  in 
execution,  is  no  less  a  "  party "  within  the  section.  This  in 
fact  is  almost  a  necessary  conclusion  in  justice  to  the  suretyi 
who,  if  made  amenable  to  the  law  as  a  party  defendant,  must 
be  allowed  the  same  advantages  by  way  of  appeal  from  orders 
passed  against  him  in  execution  as  the  original  jadgmeni- 
debtor. 

But  it  does  not,  I  think,  further  follow  that  the  procednie 
by  way  of  execution  is  the  only  remedy  available  against  the 


Digitized  by 


CIVIL  JUDGMENTS— No.  186. 


aoreiy.  la  a  case  like  the  present  at  least,  where  the  plamtiS 
may  be  taken,  for  the  sake  of  argument,  to  have  abaadoned 
any  summary  remedy  against  the  defendant,  I  am  disposed  to 
think  that  it  is  open  to  him  to  proceed  by  way  of  regular  suit, 
and  if  confronted  with  Section  244,  Civil  Procedure  Ckxie,  to 
reply  (a)  that  defendant  has  never  become  a  party  to  the  suit 
in  the  sense  of  the  section,  as  no  proceedings  have  been  taken 
which  would  make  him  sach  ;  and  (6)  that,  in  any  case,  the 
matter  now  being  litigated  between  himself  and  the  defendant 
is  not  one  relating  to  the  execution,  discharge  or  satisfaction 
of  the  decree,  but  is  a  matter  outside  the  decree,  and  rendered 
necessary  by  a  failure  to  obtain  satisfaction  uuder  the  deoree. 
It  has,  I  observe,  been  held,  under  Section  204  of  Act  VIII 
of  1859,  in  AbdalKadir  v.  Bahoo  Hartee  Mohan  (6  N.  W. 
P.,  261)  that  the  section  quoted  gives  a  remedy  against  tBe 
surety  in  addition  to  any  remedy  which  he  may  have  on 
the  surety-bond,  and  does  not  prevent  the  decree-holder  from 
bringing  a  suit  on  the  surety-bond  to  enforce  the  contract  made 
with  him  by  the  surety  and  the  lien  on  the  property  mortgaged 
to  secure  the  performance  of  the  contract.  I  think  that  this 
may  be  accepted  as  sound  law  under  the  present  Code.  On  all 
grounds,  therefore,  I  would  decide  that  the  present  suit  is  primi 
fade  maintainable. 

We  have,  lastly,  to  consider  the  effect  upon  the  liability  of 
the  surety  of  the  plaintiff *s  failure  to  take  out  ezecntion 
against  the  principal  debtor.  It  may  be  conceded,  as  it  appears 
to  have  been  conceded  throughout,  that  any  remedy  by  way  of 
execution  against  Abdulla  Ju  is  now  time-barred.  So  far  as 
can  be  gathered  from  the  record,  although  the  decree  was 
transferred  to  the  Court  at  Gurdaspur  for  execution,  no  farther 
proceedings  were  taken,  and  the  period  for  proceeding  has  now 
elapsed.  Here,  again,  there  is  a  conflict  of  authority  upon  the 
question  of  law  involved-  The  provisions  of  the  law  to  be 
considered  are  Sections  134,  137  and  139  of  the  Contract  Act. 
Section  134  enacts  that  "  The  surety  is  discharged  •  •  •  • 
**  by  any  act  or  omission  of  the  creditor,  the  legal  consequence 
"  of  which  is  the  discharge  of  the  principal  debtor."  Section 
137  provides  that  "  Mere  forbearance  on  the  part  of  the  credL 
"  tor  to  sue  the  principal  debtor  or  to  enforce  any  other  remedy 
"  against  him,  does  not,  in  the  absence  of  any  provision  in  the 
**  guarantee  to  the  contrary,  discharge  the  surety."  While 
under  Section  139  "  If  the  creditor  ♦  ♦  ♦  omits  to  do  any  act 
whidi  his  duty  to  the  surety  requires  him  to  do  and  the 
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"eventual  remedy  of  the  surety  himself  against  the  principal 
"debtor  is  thereby  impaired,  the  surety  is  discharged."  The 
Calcutta  and  Bombay  High  Courts  have  construed  the  ^abovo 
provisions  as  meaning  that  tlie  mere  fact  that  the  creditor  has 
allowed  his  action  against  the  principal  debtor  to  become  time- 
barred   does  not  discharge  the    surety  (Krishto   Khhori  v. 
Badha  Eomun,  1.  L.  R.,  12  Calc,  330 ;  7/fi/'a?t  Mnl  v.  Ivrish- 
narav,  I.   L.  11.,  5  Bom.,    647  ;  Sankana  v.  Virupakshiput 
L  L.  R.,  7  Bom.,  I  j-G)  ;  and  a  similar  view  was  taken  by  this 
Court  in  CivilJudgraent  No.  2,  Punjab  Record,  1878.  On  the  other 
hand,  the  Allahabad  High  Court  has  dissented  from  the  above 
rulings,  and  holds  that  the  omission  of  a  creditor  to  sue  his 
principal  debtor  within  the  period  of  Imitation  discharges  the 
surety  under  Section  ISJt  of  the  Contract  Act,  even  though 
the  non-suing  within  such  period  arose  from  the  creditor's  for- 
bearance,  Section  137    applying  only  to  a    forbearance  to 
exercise  a   right    which    is   still    in    existence    (liudha  v. 
Kinlock,!.  L.  R.,  11  All.,  310,  approving  Haznri  v.  Chuni  Lai, 
\,  L.  R.,  8  AH.,  259.)    Here  again,  after  due  consideration, 
I  am  not  inclined  to  dissent  from  the  raling  of  our  own  Court, 
the  result  of  which  is  supported  by  tho  subsequent  rulings  of 
two  High  Courts.    It  may  perhaps  bo  doubtful  whether  the 
view  expressed  in  Civil  Judgment  No.  2  of  Punjab  h'ecord  for 
1878,  that  the  legal  consequence  of  the  creditor's  omission  to  sue 
or  take  out  execution  is  not  the  discharge  of  the  principal 
debtor,  is  correct,  but  bo  this  as  it  may,  1  think  that  Section 
134}  must  be  taken  to  be  qualified  by  Section  137,  and  that 
therefore  the  creditor's  forbearance  to  enforce  his  remedy  against 
tho  principal  debtor,  even  when  the  result  is  that  such  remedy 
becomes  time-barred,  is  not  by  itself  sufficient  to  discharge  the 
surety.    If  this  view  is  correct.  Section  139  also  does  not  apply 
to  the  circumstances  of  the  present  case,  as  it  cannot  be  said 
that  it  is  the  creditor's  duty  to  sue  the  principal  debtor  at  any 
particular  time.  Nor,  I  think,  does  the  mere  act  of  the  creditor  in 
allowing  tho  debt  to  become  time-barred  impair  the  eventual 
remedy  of  the  surety  himself   against  the  principal  debtor. 
The  surety,  after  he  has  paid   the  creditor,  has  his  remedy 
against  the  principal  debtor  unimpaired,  no  limitation  begin- 
ning to  run  as  against  the  surety  until  the  date  of  the  pay- 
ment. 

In  my  opinion  both  the  (piestions  of  law  l  aised  by  this 
appeal  have  been  correctly  decided  by  the  lower  Courts,  and 
I  would  therefore  dismiss  the  appeal  with  costs. 
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Benton,  J. — I  am  of  the  same  opinion  Jis  ray  learned 
colleague  on  both  questions.   The  appeal  is  dismissed  with  costs. 


Appeal  dismissed. 
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No.  137 

MUSSAMMAT  BISHEN  KOUR,— (Defendant),— 
APPELLANT, 

Versus 

PHAGGU  MAL— (Plaintiff),— 
LAL  CHAND  AND  RAM 
OHAND,  (DKFRxi»AN'rs),— 

Case  No,  804  of  1891. 

(BhNTON  ii-  RiVAZ,  JJ.) 

Hindu.  Lata— Hindu  loidow — liaisimj  moneij  ly  mor(iia>je  of  huahund's 
immoveable  property — Burden  of  proof. 

P.  M.  sued  to  contost  a  morLgaj^c  of  house  property  effected  by  his 
brother's  widow,  tlio  said  Uoiiso  forming  part  of  the  docoasod  husbaud'a 
estate  of  which,  the  widow  was  in  possession. 

Heldj  that  it  was  siifficiont  to  dofeab  an  alienation  of  this  nature 
that,  upon  the  wholo  ca^o,  tliert^  was  no  proof  of  tho  mortgagees  having 
fulfilled  tho  legal  obligation  to  incjuire  and  satisfy  themselves  that  the 
widow,  from  whom  thoy  were  taking  a  mortgaga  upon  her  husband's  in- 
horitanc3,  had  a  proper  juatitication  for  so  mortgaging  it. 

T.  L.  tt.,  14  All.,  420  (P.  C.)  referred  to  and  followed. 

Further  appeal  from  the  decree  of  W.  0.  Clarl\  Esquire,  Divi- 
sional Judge,  Lahore,  dated  iith  April  1S91. 

Grey,  for  the  widow. 

Madan  Gopal,  for  the  plaiutiff. 

The  plaintiff  sued  for  a  declaration  that  a  mortgage  effected 
by  Mussammat  Bishcn  Kour,  widow  of  Bura  Mai,  an  Arora  of 
the  city  of  Lahore,  of  a  house  situate  there  for  Rs.  1,000,  should 
not  affect  his  (the  plaintiff's)  reversionary  rights.  The  plaintiff 
and  Bura  J^lal,  deceased,  were  brothers.  The  defence  w^as  that 
the  money  was  borrowed  for  necessary  j)urposcs.  The  fii-st 
Court  (Sayad  Ibrahim  AH,  Subordinate  Judge;  decreed  the 
plaintiff's  claim. 
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The  widow  alono  appealed  to  the  Divisional  Judge 
(Mr.  W.  O.  Clark),  who  allowed  her  lis.  500  a.s  "  a  roasonable 
"  Eum  to  fix  as  proper  and  noces.sarj  expenditure  on  the 
"  daaghtor  H  niama<i;e." 

The  widow  had  also  alleged  expenditure  in  performing  the 
chauharfn  ceremony  in  memory  of  her  deceased  husband* 
but  this  the  Divisional  Judge  held  not  proved. 

Both  the  plaintifF  and  the  widow  appealed  to  the  Chief 
Court.    The  judgment  of  the  Court  wa.s  delivered  by  " 

RiVAz,  J. — lu  this  suit  the  phiiutitf,  Pliaggii  Mai,  seeks  for  a  24-^^  Now.  1892. 
declamtion  that  a  mortgage  of  certain  ancestral  property,  viz., 
a  house  situate  at  Lahore,  by  his  deceased  brother's  wid6w 
Mossammat  Bishen  Kour,  under  a  registered  deed,  dated  27th 
February  1890,  is  without  any  lawful  necessity,  and  will  not 
affect  the  plaintiff's  right  as  his  brother's  heir.  The  defence 
was  that  the  mortgage  money  (Rs.  1,000)  was  advanced  for  a 
necessary  purpose,  viz.,  to  meet  the  marriage  expenses  of  a 
daughter,  and  for  money  spent  by  the  widow  in  performing  the 
r/jrtu6rtm' ceremony  in  memory  of  her  deceased  husband.  The 
first  Court  decreed  the  claim,  but  the  Divisional  Judge  con. 
sidered  that  the  mortgage  must  be  held  binding  upon  the 
plaintiff  to  the  extent  of  lis.  500. 

Both  the  plaintilf  and  Mussammat  Bishen  Kour  have 
appealed  to  this  Court,  but  the  mortgagee -de  fend  ants  have 
.appealed  neither  to  the  Divisional  Court  nor  to  this  Court. 
Both  appeals  may  bo  disposed  of  in  one  order. 

After  hearing  the  case  fully  argued,  we  have  come  to  the 
conclusion  that  the  following  points  arc  established  by  the 
evidence  upon  the  record.  That  Bura  Mai  (the  widow's  hus- 
band) who  died  about  three  and  a  half  years  before  suit,  left 
a  considerable  estate,  consisting  of  both  moveable  and  immove- 
able property,  which  was  inherited  by  his  widow,  and  which, 
M  regards  the  moveables,  there  is  reason  to  believe  she  has 
not  expended  during  the  period  between  her  husband's  death 
and  the  date  of  suit.  That  money  was  spent  about  the  time  of 
the  mortgage  ti-ansaction  upon  the  marriage  of  Bara  Mai's 
daughter,  but  that  no  expenditure  is  shown  to  have  been 
incurred  upon  the  c/t'ut/;(n*.>ji  ceremony,  nor  is  it  even  proved 
that  any  such  ceremony  actually  took  place.  That  the  mortgagee 
{vide  his  own  statement)  though  he  knew  that  the  marriage 


CIVIL  JUDGMENTS— No.  137. 


[  Bkcord 


of  a  danglitcr  was  in  contemplation,  took  no  steps  to  discover 
whether  the  widow  had  funds  of  her  own  derived  from  her 
husband's  estate  to  meet  the  expenses  of  the  marriage.  That 
plaintiff  (vide  his  notice  of  the  10th  July  1889)  warned  the  defen- 
dant, mortgagor,  not  to  charge  the  immoveable  property  on 
account  of  her  daughter's  marriage,  pointing  out  that  she  had 
jewels  and  other  moveables  out  of  which  all  necessary  expenses 
could  be  paid  :  otherwise  he  (plaintiff)  was  prepared  himself  to 
expend  what  was  required.  That  the  mortgagees  themselves 
being  (lonbtful  as  to  whether  the  transaction  wonld  stand,  took 
for  their  own  protraction  a  security  bond  for  Rs  1,000  from  Lala 
Malvsndan  !Mal,  a  relative  of  the  widow.  That  probably  Rs. 1,000 
represent  a  sum  considerably  in  excess  of  what  was  actually 
spent  upon  the  maiTiage  expenses  of  the  daughter. 

With  reference  to  the  above  findings,  we  think  we  must 
hold  that  the  plaintiff  is  entitled  to  succeed  wholly  in  his  claim 
upon  the  ground,  that  the  defendants  (upon  Avhom  the  onns 
lies)  have  failed  (to  use  the  language  of  their  Lordships  of  the 
Privy  Council  in  a  very  recent  case,  Amarnath  Sah  v.  Achan  Kuar, 
1.  L.  R.,  U  A 11.,  420)  to  fulfil  their  legal  obligation  "to  inquire  and 
sati.sfy  themselves  that  the  widow  from  whom  they  were  taking 
a  charge  upon  her  husband's  inheritance  had  a  proper  justifiea- 
"  tion  for  so  charging  it  "  Tt  is  obviously  not  sufficient  for  the 
defendants  in  the  present  case  to  allege  and  prove  merely  that 
they  satisfied  themselves  that  money  was  required  for  the 
marriage  expenses  of  a  daughter,  without  also  satisfying  them- 
selves that  the  widow  could  not  meet  legitimate  expenses  with- 
out charging  the  ancesti-al  iiumoveablo  propei-ty.  As  we  have 
alivady  statuil,  wo  consider  that  thoro  is  sti-ong  affirmative 
evidence  the  other  way,  which  has  not  been  rebutted,  and 
whi(di  at  least,  when  coupled  with  the  mortgagee's  own  admis- 
siori  as  to  his  aj)athy  in  the  matter  of  inquiry  as  to  the  widow's 
means,  justifies  a  decree  in  plaintifTs  favour. 

We  dismiss  the  defendant's  appeal ;  we  accept  the  plain- 
tiff's appeal  and  decree  the  plaintiff's  claim  with  costs  through- 
out. 

riaiulif  s  appeal  alh  iced  :  dffendanVs  appeal  dismused. 
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No.  138- 

HAKU  AND  OTHERS,— (Drfendants),— APPELLANTS, 


KESAR  AND  ANOTHER,(Plaintiffs),— RESPONDENTS. 


Custom — Alienation — Unequal  distribution  of  ancfntral  land  between 
tons  and  /?on*«  sons — Jatt  of  ta1i»il  and  District  IIo:(hiarpni'. 

Found  in  a  suit  the  parties  to  wliich  w»»re  Jats  of  Naiigal  lehar,  tahsil 
and  District  Tlosliiarpur,  that : 

(a)  the  onus  of  proving  a  custom  empowering  a  father  to  make  an 
uneqnal  distribntiou  of  his  ancestral  lioldiug  was  on  the  person 
relying  on  such  a  custom  ;  and 

(6)  that  the  defendants,  who  relied  on  such  a  power,  had  failed  to 
establish  it- 
Punjab  Record,  No.  ICl  of  1884,  and  Xos.  7  and  113  of  1891,  referred 

to. 

Further  appeal  from  the  decree  of  G.   W,  Bivaz,  Esquire, 
Divisional  Judge,  Tloshiarpur,  dated  17th  March  1891. 

Bates,  for  appellants. 

Browne,  for  respondents. 

Sobha,  a  J  at  of  Nangal  Ishar,  tahsil  and  District  Hosbiar- 
pnr,  was  the  proprietor  of  a  lioldiaf:^oF  ;]o7  kanals  18  marlas  of 
land, — 257  kanals  1  marla  kbnd-kaslit  and  100  kanals  17  mar- 
las  cnltivated  bj  occupancy  tenants. 

The  two  plaiiitiiTs  were  the  sons,  and  the  defendants  the 
grandsons  (sons  of  Desa,  deceased),  of  Sobha.  The  plaintiffs 
sued  for  a  two- thirds  share  of  their  father's  land. 

The  defendants  pleaded  that  Sobha  during  his  lifetime 
divided  his  land  amongst  his  sons  and  grandsons,  reserving  C-A 
kanals  5  marlas  for  his  own  maintenance,  and  that  in  1887  ho 
made  a  gift  of  this  reserved  .share  and  of  one-fourth  of  the  land 
under  occupancy  tenants,  to  them,  the  defendants,  who  thus, 
on  Sobha's  death,  came  into  possession  of  half  of  the  whole 
khata. 

The  first  Court  (Lala  Shib  Narain,  Extra  Assistant  Com- 
missioner) decreed  the  plaintiffs  two-thirds  of  the  khata,  which 
it  found  to  be  joint.  The  Court  held  that  the  onus  was  on  the 
defendants  to  show  that  Sobha  was  empowered  by  custom  to 
make  sacli  a  gift,  and  that  they  had  failed  to  discharge  it,  and 
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also  that  there  was  no  complete  partition  of  the  khata  during 
Sobha*s  lifetime.  On  this  latter  ])oiut  the  Court  said:  "All 
"  that  can  be  iuferreil  is  thai  it  was  a  separation  of  possession  for 
"  the  purposes  of  cultivation :  it  does  not  appear  that  the  plain- 
*•  tiffs  had  acceptijd  separate  possession  of  their  shares  in  full 

discharge  of  their  rights  as  sons,  leaving  the  father  to  do 

as  he  wished  with  the  fourth  share.*' 

The  Divisional  Judge  (^[r.  G.  AV.  Pivaz)  dismissed  the 
defendants*  appeal.  He  was  of  opinion  that:  "The  deci. 
"  sion  of  the  lower  C  ourt  seems  to  me  perfectly  correct.  I 
"  agree  in  the  findings  that  the  land  in  dispute  is  ancestral  pro- 
"  perty :  that  no  complete  and  final  i)jii  tition  was  made  in  the 
*' father*8  lifetime  :  and  that  the  defendants  have  failed  to 
"  establish  that  their  father  could  by  custom  make  an  unequal 
'  distribution  of  his  ancestral  property  between  his  sons." 

The  defendants  preferred  a  further  appeal  to  the  Chief 
Court,    The  judgment  of  the  Court  was  delivered  by 

28th  Novr,  1892.  Bentox,  J. — The  parties  are  the  two  sons  of  one  Sobha, 
vtz.f  the  plaintiffs,  and  the  sons  of  a  third  son.  They  are  Jats 
of  the  Hoshiarpur  tahsil  of  the  Hoshiarpur  District.  The 
plaintiffs  sued  to  obtain  an  equal  share  of  the  ancestral  inheri- 
tance, of  which  the  defendants  are  in  poshcssion  of  half  instead 
of  one-third.  It  was  alleged  that  this  result  had  come  abont 
by  the  father,  Sobha,  having  first  made  a  partition  in  his  lifetime 
and  by  his  afterwards  giving  his  own  one-fourth  share  along 
with  a  one-fonrth  share  in  the  occupation  of  occupancy  tenants 
to  the  defendants.  The  khata  is,  however,  according  to  the 
records,  an  undivided  one,  and  the  conclusion  airived  at  by  the 
Courts  below  was  that  there  had  been  as  yet  no  permanent 
partition,  bnt  only  a  distribution  for  the  sake  of  enjoyment. 
The  Courts  below  concurred  in  decreeing  the  plaintiffs'  claim, 
holding  that  the  burden  of  proving  a  power  of  the  father 
according  to  custom  to  make  an  unequal  division  was  on  the 
defendants,  and  that  it  had  not  been  discharged.  In  arguing 
the  appellants'  case,  Mr.  Bates  disputed  the  correctness  of  the 
view  taken  as  to  the  burden  of  proof,  and  contended  that  a 
father  might  just  as  well  bestow  a  gift  on  a  favourite  son  who 
had  done  him  service,  as  a  childless  proprietor  might  make  a 
gift  in  favour  of  some  relation  who  had  done  him  service.  He 
referred  to  a  case  in  which  this  had  been  permitted. 

We  are  of  opinion  that  the  conclusion  arrived  at  by  the 
Courts  below,  as  well  as  their  views  in  regard  to  the  burdeh  of 

Digitized  by  GopQle 


Dbcr.  1892.  ] 


CIVIL  JUDGMENTS— No.  189. 


471 


proof,  is  quite  correct.  As  regards  the  burden  of  proof,  Pun/ab 
Record,  No.  164  of  1884,  and  Punfah  Becord,  No.  7  of  1891, 
might  be  quoted  among  many  others.  In  Punjab  Uecord,  No. 
115  of  1891,  which  is  the  case  referred  to  as  No.  2342  of  1888 
in  the  fii-st  Court's  judgement,  being  then  unpublished,  and  is 
case  from  the  same  district,  the  matter  now  in  dispute  was 
decided  by  this  Court,  and  an  unequal  division  was  disallowed 
after  due  consideration  of  the  question  of  custom  and  reference 
to  the  RiwaJ-i-am,  which  is  cleiirly  opposed  to  it. 

We  therefore  aflfirm  the  decree  of  the  lower  Court,  and 
dismiss  the  appeal  with  costs. 


No.  139. 

RUSTAM  KHAN  AND  OTHERS, -(Plaintiffs),- 
APPELLANTS, 


MUSSAMMAT  JIO  AND  HABIB  KHAN,— (Defendants),—  ^ 


Custom — Succession— Ma  f  Tied  and  unmirriai  daughters — Rexident 
son-in-law— Manjh  Rn J  puts  (Mussalmi^na)  of  tah.^il  and  District  Ludhiana. 

Pound  in  a  suit  the  parties  to  which  were  Manjh  Rajputs  (Mussalmans) 
of  Raisur,  tahsil  and  District  Ludhiana — 

(1)  That  no  custom  was  established  by  which  a  married  daughter  sue- 
ceedodaa  lieir  to  her  father  in  the  presance  of  collaterals,  even  with  a  life 
interest;  and 

(2)  that  a  resident  sou-in-hvw  as  such  was  in  no  better  position 
than  the  daughter,  custom  also  not  recognizing  bin  right  in  the  presence 
of  the  collaterals  of  his  father-in-law. 

Further  appeal  from  the  decree  of  0.  Leslie  Smith,  Esquire 
Divisional  Judge,  Umhalla,  dated  I8th  April  1891. 
Gouldsbury,  for  appellants. 
Pyari  Lai,  for  respondeuts. 

The  questions  for  determination  in  this  appeal  had  reference 
to  the  succession  to  the  estate  of  Muhammad  Husain  who  died  in 
1857.  The  succession  was  disputed  at  that  time.  The  de- 
ceiised's  daughter,  T^lu.ssammat  Jio,  who  was  married  to  the 
defcndaut  Habib   Khan,  made   no  claim  herself ;   but  her 
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husband  alleged  that  he  liad  been  brought  up  in  the  house  of 
Muhammad  Husain  for  fifteen  years  and  had  married  his 
daughter.  He  claimed  the  deceased's  land  as  his  appointed 
lieir. 

Mtov  enquiry,  mutation  of  names  was  made  in  favour  of 
Mussammat  Jio  for  her  life  with  tlie  assent  of  tlie  collateral 
heirs  of  Muhammad  Husain. 

The  parties  were  Mussalman  Manjh  Rajputs  of  Raisnr, 
tahsil  and  District  Ludhiana. 

At  the  present  Settlement  of  the  district,  Mussammat 
Jio  was  recorded  as  owner,  and  in  1888  her  husband  sued  her 
and  obtained  a  decree  declaratory  of  his  title. 

The  plaintiffs,  the  next  reversioners  of  Muhammad  Husain, 
now  sue  for  a  declaratory  decree  that  this  declaration  will 
have  no  effect  upon  their  rights. 

The  case  came  before  the  Chief  Court  on  a  previous 
occasion  when  the  decree  of  the  Divisional  Judge  (Mr.  G. 
Leslie  Smith),  which  reversed  the  decree  of  the  District  Judge 
of  Ludhiana,  was  set  aside  and  the  case  remanded  to  him 
for  a  fresh  decision  under  Section  562,  Civil  Procedure  Code. 

The  Divisional  Judge  agaiu  reversed  the  decree  of  the 
District  Judge  and  dismissed  the  plaintiff's  suit. 

The  plaintiffs  again  preferred  a  further  appeal  to  the 
Chief  Court  which  remanded  the  case  under  Section  56(>, 
Civil  Procedure  Code,  for  inquiry  on  the  following  points  — 

(1)  ,    According  to  the  custom  prevailing  among  the 

tribe  and  class  to  which  the  parties  belong,  does  a 
daughter  succeed  as  heir  to  her  father  to  the 
exclusion  of  his  collateral  heirs ;  or  doe>  she 
take  his  estate  for  her  life  only  on  the  usual  tenure 
of  a  female  ? 

(2)  .    Does  a  resident  son-in-law  by  the  mere  circum- 

stance of  his  being  khaua-damad,  without  any- 
thing more,  succeed  as  heir  to  his  father-in-law's 
lands  in  preference  to  the  latter's  : 
(a)  daughter  ; 
(6)  near  male  collaterals  ? 
The  interlocutory  order  of'remand  under  Section  .*>66  was 
delivered  as  follows  by 
*iOth  June  1892  Bullock,  J. — The  land  in  suit  was  owned  by  Muhammad 

Husain,  whose  daughter  Mussammat  Jio  is  married  to  the 
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defendant  Habib  Khan.  Mnbammad  Hnsain  died  in  1857, 
and  the  snccession  to  bis  estate  was  dispnted.  MnQsammat  Jio 
herself  made  no  claim  to  it,  so  far  as  appears  from  the  records, 
bat  Habib  Khan  did.  He  alleged  that  he  had  been  nnrtnred 
in  the  house  of  Muhammad  Husain  for  fifteen  years,  and  had 
married  his  daughter  some  four  years  before  the  date  of  his 
examination ;  he  claimed  the  land  to  be  his  own  as  the 
appointed  heir  of  Muhammad  Husain,  and  demanded  that 
mutation  should  be  effected  in  his  favour ;  and  there  can  be 
no  doubt  that  he  was  then  in  possession  of  the  land,  and  had 
been  so  during  the  lifetime  of  Muhammad  Husain.  An 
inquiry  was  made  by  the  Collector ;  and,  on  the  next  heirs 
of  Muhammad  Husain  agreeing  that  Mussammat  Jio  should 
keep ,  possession  for  her  life,  it  was  ordered  that  mutation 
should  be  made  accordingly  :  this  was  in  1859. 

At  the  present  Settlement,  Mussammat  Jio  was  recorded  as 
owner ;  and  in  1888  Habib  Khan  sued  her,  and  on  her  con- 
fession obtained  a  decree  deelaratory  of  his  title.  The  plain- 
tiffs, who  are  next  reversioners  of  Muhammad  Husain,  now  sue 
for  a  declaration  that  the  decree  is  of  no  effect  upon  their 
reversionary  rights. 

It  is  not  very  clear  upon  what  grounds  the  District 
Judge  formed  his  opinion,  but,  so  far  as  can  be  gathered  from 
the  judgment,  it  seems  to  proceed  upon  a  misconception 
both  of  the  facts  and  of  the  law.  He  appears  to  attribute 
to  the  proceedings  of  the  Collector,  the  force  of  an  adjudi- 
cation of  the  title  by  a  Court  of  compoteut  jurisdiction  : 
thus,  he  speaks  of  the  Collector  having  disallowed  the  defen- 
dant's claim  to  be  heir  as  khana-daniad  ;  and  he  holds  the 
defendant  to  be  now  estopped  from  setting  up  a  claim  to  be 
khana-damad  by  reason  of  his  acquiescence  in  the  entries  made 
in  favour  of  Mussammat  Jio.  But  it  is  quite  clear  that  the 
entry  does  not  conclude  the  question  of  the  defendant's  title, 
and  that  there  is  no  estoppel  at  all.  The  defendant  never 
admitted  Mussammat  Jio  to  possess  any  proprietary  title,  nor 
did  she  claim  to  possess  it-  Habib  Khan  denied  the  rightfl  of 
the  plaintiffs  and  claimed  the  land  as  his  own,  and  he  has 
continued  to  possess  it  upon  the  ground  of  his  original  claim  up 
to  the  present  time :  the  contention  that  he  has  been  holding  on 
behalf  of  Mussammat  Jio  is  altogether  contrary  to  the  fact. 

A  document  has  been  put  in  by  the  plaintiffs,  which  pur- 
ports to  proceed  from  Habib  Khan,  and  to  be  an  admission  of  . 
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Mnssammat  Jio*s  interest  being  only  for  her  life,  and  an  acknow- 
ledgment that  on  her  death  the  land  will  revert  to  Dawlat 
Khan. 

This  document  is  not  admitted  by  the  defendant  nor  has 
it  been  proved  :  it  is  not  alluded  to  in  the  District  Judge's 
judgment,  and  it  appears  to  be  of  no  value  whatever.  It  pur- 
ports  to  bear  date  in  1855,  that  is,  long  before  the  death  of 
Muhammad  Husain. 

The  main  question  for  decision  is  whether  Mnssammat 
Jio*s  rights  in  her  father's  land  are  limited  to  the  usual  life 
tenure  of  a  female  :  if  they  are,  then  the  plaintiffs,  who  are  the 
next  heirs,  may  maintain  their  suit  for  the  declaration  asked 
for;  but  on  the  other  hand,  if  Mnssammat  Jio  was  entitled  as 
full  heir  to  her  father,  there  is  no  question  of  a  reversion  to  the 
heirs  of  her  father  on  her  death,  though  a  question  may  in 
future  arise  as  to  the  succession  to  herself. 

It  appears  to  bo  sufficiently  proved  that  Habib  Khan 
resided  in  his  father-in-law's  house,  but  we  do  not  think  that 
thei-e  was  any  formal  appointment  of  him  as  heir  to  Muham- 
mad Husain.  The  opinion  of  the  Divisional  Judge,  that 
succession  as  an  heir  owing  to  the  mere  fact  of  a  son-in-law 
residing  with  his  father-in-law  is  a  general  and  well  established 
custom,  does  not  appear  to  rest  upon  any  solid  ground.  We 
should  be  inclined  to  think  that  the  contrary  opinion  would 
be  nearer  the  truth.  The  case  must  go  back  to  the  first  Court 
for  trial  of  the  following  questions  and  findings  thereon,  to 
be  returned  within  two  months  through  the  Divisional  Judge, 
who  is  requested  to  add  his  own  opinion — 

1.  According  to  the  custom  prevailing  among  the  tribe 
and  class  to  which  the  parties  belong,  does  a  daughter 
succeed  as  heir  to  her  father  to  the  exclusion  of  his 
collateral  relations  or  does  she  take  his  estate  for  her 
life  only  on  the  usual  tenure  of  a  female  ? 

2.  Does  a  resident  son-in-law,  by  the  mere  circumstance 
of  his  being  khana-damad  without  anything  more, 
succeed  as  heir  to  his  father-in-law's  lands  in  prefer- 
ence  to  the  latter's : 

(a)  daughter  ; 

(b)  near  male  collaterals  ? 

In  order  to  determine  on  whom  the  onus  of  proving  or  dis- 
I»ovmg  ike  •econd  issue  will  lie,  the  Court  should  consult  the 
WQ/ilhut-OTz  and  Biwaj^uam :  and  unless  they  contain  a  rule  sup- 
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porting  ihe  affirmative  of  the  issue,  the  onas  of  proof  will  be  on 
the  defendant. 

Upon  a  retnm  being  made  to  the  above  order  of  remand 
the  judgment  of  the  Court  was  delivered  by 

RivAZ,  J. — return  has  now  been  received  to  the  order  of  2nd  Dwf.  1892. 
this  Court,  dated  30th  June  1892.  A  very  full  inquiry  has 
been  made  into  the  issues  remanded  for  trial,  and  the  Disia*ict 
Judge  of  Ludhiana  (Lala  Arjan  Singh)  has  submitted  a  report 
(in  the  conclusions  of  which  the  Divisional  Judge  concurs) 
ditborately  summing  up,  after  a  complete  analysis  of  the  whole 
evidence,  the  result  of  the  inquiry.  The  findings  arrived 
at  are — 

(1)  .    That  no  custom  has  been  established  as  prevailing 

in  the  tribe  to  which  the  parties  belong  (Manjh 
Rajputs  of  the  Ludhiana  District)  by  which  a 
daughter  succeeds  as  heir  to  her  father,  in  the  pre- 
sence of  collaterals,  even  with  a  life  interest,  the 
only  exception  being  in  the  case  of  unmarried 
daughters  who  are  sometimes  permitted  to  remain  in 
possession  of  their  father's  estate  till  their  marriage ; 

(2)  .    That  the  resident  son-in-law,  as  such,  is  in  no 

better  position  than  the  daughter,  custom  also  not 
recognizing  his  right  in  the  presence  of  the  col- 
laterals of  his  father-in-law. 
In  the  above  findings,  after  perusing  the  record  and  hear- 
ing defendant's  pleader,  wo  entirely  agree.  The  instances  and 
other  evidence  relied  upon  by  the  defendants  fail,  in  our  opinion, 
to  establish  any  thoroughly  reliable  precedent  of  the  succession 
of  a  married  daughter  or  a  khana<damad  where  there  were  col- 
laterals of  the  deceased  male  owner.  The  inquiry  has  been 
confined  to  the  Manjh  gdt  of  Rajputs,  inasmuch  as  they  are 
said  to  be  a  large  and  infiuential  g6t,  who  afPord  full  scope  for 
the  investigation  of  their  special  customs.  Thirteen  cases,  of 
which  only  a  few  came  into  Court,  were  relied  upon  by  de- 
fendants as  proving  the  custom  in  their  favour.  A  careful 
examination  of  these  cases  shows  that,  even  assuming  them  all 
to  be  genuine  cases  and  sufficiently  proved  as  to  the  facts  by 
the  evidence  (which  is  mostly  oral)  in  support  of  them,  only 
two  instances  are  forthcoming  in  which  the  khana-damad 
appears  to  have  succeeded  without  objection  by  the  collaterals, 
though  in  one  of  these  cases  the  facts  are  obscure,  while  in 
only  one  of  the  instances  cited  does  a  daughter  appear  to  have 
ancceeded  to  a  portion  of  her  faiher^s  estatei  though  here 
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again  the  facts  are  not  clearly  elucidated.    The  cases  which 
came  into  CouH  were  either  disposed  of  on  technical  points,  or 
resulted  in  a  compromise.    In  one  case  from  the  Phillonr 
tahsil,'  adverse  possession  by  the  daughter  was  held   to  be 
established  on  the  ground  that  there  was  no  custom  prevailing 
among  Rajputs  of  the  Manjh  got,  whereby  the  daughter  coald 
inherit  the  estate  of  her  deceased  father  {vide  the  judgment 
of  the  Additional  Commissioner,  Jnllnndur,  dated  7th  AugtiBt 
1879).    The  eighteen  precedents  relied  upon  by  the  plainti& 
are  perhaps  scarcely  less  inconclusive  than  the  defendant's 
evidence,  to  establish  affirmatively  a  custom  by  which  the 
daughter  is  excluded,  but  plaintiffs  produce  at  least  one  strong 
judicial   decision,   viz.,  the    case   of  Ala   Bakhsh  v.  Banne 
Khan,  decided  by  the  District  Judge  of  Ludhiana  on  the  Ist 
June  1885,  and  by  the  Divisional  Court  on  the  27th  April  1886,  in 
which  both  Courts  concur  in  holding  that  the  custom  of  the 
Manjh  Rajputs  of  the  locality  recognizes  no  right  of  inheritance  in 
the  khana-damad.  Our  attention  has  also  been  directed  to  Civil 
Judgment  No.  176,  Punjab  Record,  1882,  where  it  was  found 
that  among  Manjh  Rajputs  of  the  Nakodar  tahsil  collaterals 
succeeded  in  preference  to  the  (married)  daughtei's  of  a  deceased 
proprietor.    Lastly,  the  result  of  the  present  investigation  is 
quite  consistent  with  the  conclusions  arrived  at  by  Mr.  Walker, 
and  embodied  in  his  Customary  Law  of  the  Ludhiana  District. 
In  answer  to  the  question  (page  61,  Question  44  (iii)  )  **If  a 
"  married  daughter  and  her  Iiusband  live  with  the  father  till 
"  his  decease,  can  the  daughter  inherit  ?  **  It  is  stated  "  Under 
*'  such  circumstances,  the  daughter  and  her  husband  have  no 
**  rights  over  the  immoveable  property  of  the  father,  except  in 
"  the  case  of  the  four  tribes  mentioned  at  the  conclusion  of  the 
**  last  paragraph.  '*  (viz.,  Awans,  Gujars,  Labanas  and  Dogars). 
«<»♦#«#«#         other  tribe  admits    the  right 
"  of  the  daughter  or  her  husband  to  succeed  to  immoveable 
"  property,  if  there  are  collaterals  within  a  recognizable  degree 
•*  of  relationship."    And  again  at  page  70,  in  the  answer  to 
question  71,  Mr.  Walker  records — *'No  tribe  recognizes  the 
right  of  the  son-in-law  under  any  circumstances ;  but  the 
•*  right  of  the  daughter  and  her  male  issue  to  succeed  is  acknow- 
"  ledged  by  the  two  or  three  tribes  mentioned  in  the  answer  to 
"Question  44." 

The  above  extracts  afford  very  strong  corroboration  of 
the  findings  arrived  at  in  the  present  investigation,  in  which  we 
entirely  concur. 
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An  attempt  was  made  to  argne  in  the  present  case  that 
Habib  Khan  had  perfected  a  title  to  Muhammad  Husain's 
estate  by  twelve  years'  adverse  possession.  This  matter  was 
disposed  of  by  the  Divisional  Judge  in  the  judgment  under 
appeal,  but  was  apparently  again  agitated  in  this  Court  at 
the  last  hearing.  We  are  doubtful  if  the  point  can  be  consider- 
ed still  open  in  face  of  the  remand  order  of  this  Court,  which 
was  quite  unnecessary,  unless  this  Court  concurred  in  the  Divi- 
sional Judge's  view  as  to  the  nature  of  Habib  Khan's  posses- 
sion since  Muhammad  Husain's  death  ;  but  we  may  observe  that, 
in  view  of  the  proceedings  before  the  Collector  in  1859,  and 
Habib  Khan's  subsequent  acquiescence  in  what  was  then 
arranged,  we  should  find  it  impossible  to  hold  that  he  has  been  in 
possession  as  a  claimant  In  his  own  tight,  or  otherwise  than  on 
behalf  of  his  wife  Mussammat  Jio. 

In  our  opinion,  the  plaintiffs  are  entitled  to  a  decree,  and 
we  think  that  the  declaration  in  their  favour  should  be  to  the 
effect  that  the  right  which  they  have  established  in  the  present 
case  to  succeed  as  heirs  of  Muhammad  Husain  after  the  death  of 
Mussammat  Jio  as  against  the  defendant  Habib  Khan,  will 
not  be  prejudicially  affected  by  the  collusive  decree  obtained 
by  Habib  Khan  against  Mussammat  Jio  on  the  18th  April  1888. 
The  plaintiffs  will  also  get  costs  of  all  the  Courts. 


Appeal  allowed. 


No.  140. , 

SAIN  DAS,— (Defendant),— APPELLANT, 

Versus  I  . 

>  Appellate  Sivm. 

MUSSAMMAT  SAHIB  DEVI,  WIDOW  OF  SURJAN  j 
SINGH,-(Plaintiff),— RESPONDENT. 

Case  No.  1027  of  1891. 

(Benton  &  Rivaz,  JJ.) 

Hindu  Law-^  Joint  family —Partial  disruption— Preswmption-^ManagB'  ^ 
ment  ofreligiom  institution— Pounder* s  rights. 

The  presumption  in  favour  of  a  Hindu  joinfc  family  remaining  joint 
is  no  longer  applicable  when  it  is  admitted  that  a  disruption  of  the  family 
has  once  taken  place.  Punjab  Record,  No.  143  of  1882,  referred  to  and 
followed. 

There  is  no  authority  for  the  proposition  that  the  management  of  a 
Hinda  religious  or  charitable  institution  is  on  the  footing  of  a  joint  ten* 
ancy  and  that  the  succession  goes  to  the  survivor. 
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First  appeal  from  the  decree  of  W.  A.  Harris  Esquire,  District 
Judgcy  Lahore,  dated  Slat  July  1891. 

K.  P.  Koy,  for  appellant. 
Kattigan,  for  respondent. 

This  case  is  the  seqnel  to  that  reported  as  Pun/a6  Record 
No.  180  of  1892,  in  which  the  widow,  Mnssammat  Sahib 
Devi,  was  granted  letters  of  administration  with  copy  of  the 
will  annexed  as  universal  or  residuary  legatee  of  her  deceased 
husband's  vdW. 

In  the  present  case,  the  widow  sued  her  husband's  brother 
to  recover  from  him  possession  of  her  husband's  estate,  in  terms 
of  his  will.  The  deceased  was  an  Arora,  carrying  on  business 
as  a  halwai  in  Lahore  city. 

The  District  Judge,  Lahore  (Mr.  W.  A.  Harris),  made  a 
decree  in  the  plaintiff's  favour  except  as  to  two  cash  items  and 
half  the  utensils  of  the  shop. 

Both  parties  appealed  to  the  Chief  Court. 

The  main  questions  for  determination  were  as  to  whether 
the  defendant,  the  deceased,  and  the  other  brothers  formed  a 
joint  Hindu  family ;  and  as  to  the  widow's  right  to  the  joint 
management  of  the  family  thakurdwara  and  dharmsala. 

The  judgment  of  the  Chief  Court  was  delivered  by 
28th  Nwr.  1892.  Benton,  J.— The  plaintiff,  the  widow  of  Surjan  Singh, 
sued  her  brother-in-law  Sain  Das,  under  her  husband's  will^ 
to  recover  from  him  possession  of  her  husband's  estate  as  set 
forth  in  the  will,  dated  11th  May  1889,  the  day  of  Surjan 
Singh's  death.  The  plaintiff  had  on  the  14th  July  1890  ob- 
tained probate  of  the  will  with  grant  of  administration  as 
executor  of  her  husband's  will  by  implication.  There  is  au 
appeal  before  us  in  that  case  also,  and  we  have  decided  not  to 
modify  the  terms  of  the  order  of  the  lower  Court,  so  that  the 
plaintiff's  position  in  regard  to  this  case  is  in  no  way  affected. 

The  lower  Court  decreed  the  plaintiff's  claim  with  the 
exception  of  Rs.  1,100  alleged  to  be  due  on  a  book  account 
and  Bs.  600  on  account  of  half  the  outstandings  and  joint 
stock  of  the  shop  kept  by  Sain  Das  and  the  deceased.  It 
allowed  plaintiff  half  of  the  utensils  of  the  shop,  without  speci- 
fying the  Talue.  It  allowed  the  plaintiff  costs,  save  on  the 
BrS.  1,100  and  Bs.  600  disallowed,  and  it  refnsed  the  defendant 
costs  on  these  sums* 
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Both  parties  appealed,  the  plaintiff  a^inst  the  decree,  so 
for  as  it  18  asfainst  her,  with  an  objection  to  the  omission  to 
fix  the  \ral<ae  of  the  shop  utensils,  and  the  defendant  against 
the  whole  decree. 

The  will  shows  that  a  certain  Salo  was  the  adopted 
son  of  the  deceased.  Provision  is  made  in  the  will  for  an 
allowance  to  him.  He  has  not  been  made  a  party.  In  the 
lowjer  Court,  the  defendant  put  it  forward  as  one  of  his 
pleas  that  the  will  was  invalid  as  beiug  in  derogation  of 
Sale's  rights,  and  he  maintained  that  he  was  entitled  to 
use  this  plea  as  he  would  be  entitled  to  succeed  to  Salo  in 
case  of  his  demise.  This  plea  in  one  of  the  grounds  of  appeal. 
We  do  not  feel  called  on  to  give  any  opinion  with  regard  to 
Salo\s  rights,  he  not  being  before  the  Court.  It  is  sufficient 
for  us,  we  consider,  to  see  that  prima  facie  the  pla^intiff  is  entitl- 
ed to  claim  under  the  will  what  she  sues  for,  and  to  say  that 
the  defendant  cannot  be  permitted  to  shield  himself  by  putting 
forward  slJus  tertii  which  is  a  mere  possibility. 

Another  objection  is  that  the  plaintiff  is  not  entitled  to 
bring  this  suit  until  the  probate  case  is  finally  decided  in  her 
favour  and  she  is  declared  to  be  executor.  This  objection  is 
untenable  seeing  that  the  provisions  of  Section  187  of  the  Suc- 
cession Act,  1865,  have  not  been  reproduced  or  made  applicable 
generally  in  the  Probate  and  Administration  Act,  1881,  and 
there  was  no  obligation  on  the  plaintiff  to  obtain  probate  or 
letters  of  administration  before  she  could  bring  her  suit  on  the 
will  (Eendenon  on  WilU,  322). 

The  defendant's  main  objection  and  his  substantial  defence 
ta  the  Bait  was,  that  his  brother  and  he  formed  a  joint  Hindu 
family :  that  the  property  was  joint,  and  he  succeeded  to  the 
whi^e  of  it  as  survivor :  and  that  Surjan  Singh  had  no  power 
to  make  a  will.  This  entailed  a  discussion  with  regard  to 
the  burden  of  proof.  The  learned  pleader  for  the  defendant 
maintained  that  the  brothers  having  once  formed  a  joint  Hindu 
family  along  with  two  other  brothers,  who  had  separated,  there 
was,  notwithstanding  this  separation,  a  presumption  that  these 
two  brothers  continued  joint,  and  that  it  was  for  the  plaintiff 
to  prove  an  aotoal  separation,  and  that  failing  to  do  so  this 
presumption  overbore  any  facts  in  the  case  which  pointed  in 
a  different  direction.    In  support  of  this  contention  be  referred 


to  I.  li.  IL,  5  Calc,  474,  1.  L.  R.,  9  Calc,  817,  and  1.  L.  R.,  12 
Calc.y  262.   These*  mling&y  however^  when  examined  do  not 
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appear  to  support  the,  contention,  and,  on  the  other  hand,  it  has 
been  expressly  ruled  by  this  Court  in  Punjab  Record^  Na  143 
of  1882,  that  the  presumption  in  favour  of  a  Hindu  joint  family 
continuing  joint  is  no  longer  applicable  when  it  is  admitted  that 
a  disruption  of  the  family  has  ouce  taken  place.    In  that  case 
a  ruling  of  the  Privy  Council  reported  in  I.  L.  R.,  3  Calc,  315, 
was  cited  and  followed,  the  facts  in  which  bear  a  very  close  re- 
semblance to  those  of  the  present  case.    The  facts  in  it  are  such 
that  in  fact  they  leave  very  little  room  for  the  operation  of  any 
presnmption  one  way  or  the  other.    There  wore  originally  four 
brothers.    The  sole  joint  property  was   one    house.  The 
brothers  divided  the  house  and  separated,  the  other  two 
retaining  the  house  and  giving  Sorjan  Singh  and  Sain  Das 
Rs.  190  for  their  share.    The  latter  -two  got  Rs.  10  more 
from  their  mother  and  started  the  shop  which  is  part  of  the 
property  now  in  dispute.    That  was  doubtless  a  joint  concern. 
The  business  was  a  prosperous  one.   The  brothers  were  enabled 
to  purchase  or  take  property  on  mortgage, — so  many  properties 
were  taken,  and  the  conveyances  executed  and  registered  in 
the  name  of  one  brother,  and  so  many  in  the  name  of  the 
other.    Each  brother  would  appear  to  have  managed  the  pro- 
perty that  stood  in  his  name,  as  leases  were  executed  in  his 
favour.    The  brothers  all  the  while  lived  separately  from  the 
time  they  had  separated  from  the  other  two,  each  having  the 
same  fixed  daily  allowances  for  his  maintenance.  As  to  worship, 
the  evidence  as  to  the  performance  of  sradhs  is  consistent  either 
with  separation  or  union.    A  dharmsala  and  a  thakurdwara 
were  founded  and  maintained  from  the  proceeds  of  the  profits 
of  the  shop.    It  is  alleged  by  Sain  Das  that  the  transfers  of 
property  being  executed  in  the  name  of  one  brother  or  of  the 
other  were  mere  matter  of  accident  and  convenience,  but  we 
cannot,  surveying  all  the  circumstances,  accept  this  statement 
as  correct.  We  are  clearly  of  opinion  that  the  property  so  dealt 
with  was  the  separate  property  of  the  brothers  as  found  hy 
the  lowei*  Court. 

The  plaintiff  has  been  decreed  the  joint  management  of 
the  thakurdwara  and  the  dharmsala,  with  property  attached* 
along  with  Sain  Das.  The  learned  pleader  for  the  defendaat 
maintained  that  the  management  of  these  institutions  by  their 
founders  was  on  the  footing  of  a  joint  tenancy  and  that  the 
succession  went  to  the  survivor,  but  he  admitted  that  he  wai  un- 
able to  quote  any  authority.  On  the  other  side,  Mayne*$  Himdm 
Law,  Section  399  (Fourth  Edition)  was  quoted,  and  it  appears 
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to  completely  support  the  lower  Court's  decree  in  favour  of  the 
plaintiff,  that  she  is  entitled  to  succeed  to  a  share  in  the 
management  as  Sain  Das's  heir. 

The  decree  of  the  lower  Court  is  doubtless  at  fault,  inas- 
much as  it  does  not  assign  a  value  to  the  half  of  the  vessels  de- 
creed. We  regret  that,  on  examidingthe  record,  we  are  unable 
to  find  any  evidence  which  would  enable  us  to  amend  it  in  this 
matter,  which  is,  however,  of  trifling  importance. 

As  regards  the  alleged  debt  of  Rs.  1,100  and  the  value 
of  the  stock  claimed,  we  are  of  opinion  that  tlie  mention  of  them 
in  the  will  was  suflScient  justification  for  the  plaintiff  including 
them  in  her  plaint  in  the  hope  that  she  might  be  able  to  prove 
them  by  reference  to  the  books  or  otherwise.  The  books  were 
called  for,  bat  they  do  not  appear  to  have  been  properly  examined 
to  ascertain  the  contents.  As  the  plaintiff  failed  to  substantiate 
this  portion  of  her  claim  it  was  properly  dismissed  by  the 
lower  Court  without  allowing  her  costs.  The  mention  of  these 
sums  in  the  will  was  a  sufficient  reason,  in  our  opinion,  for  not 
allowing  the  defendant  costs  on  this  part  of  the  claim,  although 
successful. 

The  result  is  that  we  affirm  the  decree  of  the  lower  Court, 
and  dismiss  both  appeals  with  costs. 

Appeal  dismissed. 


No.  141. 

DIN  A  AND  OTHERS,— (Defendants),— APPELLANTS, 

Versus  ArtEtLATB  Side. 

DANA  AND  OTHERS,— (Plaintiffs),— RESPONDENTS.  3 

Case  No.  891  of  1891. 
(Benton  &  Rivaz,  JJ.) 

Indian  Limitation  Act,  Schedule  II,  Article  142 — Alienation  h>/  de' 
ceased  sonless  'proprietor — Discontinuance  of  possession^ Date  on  which 
cause  of  action  arises. 

In  a  suit  brought  iu  1890  by  the  plaintiffs  for  their  share  by  in- 
heritance in  the  estate  of  K.,  a  childless  proprietor,  who  died  2J  years 
before  suit,  it  appeared  that  in  1874  K.  had  transferred  his  rights  in 
the  disputed  land  to  defendant's  father,  and  given  him  possession,  which 
had  continued  with  defendants  and  their  father  up  to  the  time  of  suit. 

Held,  that  the  claim  was  barred  by  limitation  under  Article  142  of  the 
2nd  Schedule  of  the  Limitation  Act,  as  K.,  from  whom  plaintiffs  derived 
their  right  to  sue,  had  discontinnod  possession  in  1874,  and  more  than 
twelve  years  had  elapsed  between  that  date  and  the  filing  of 
the  present  suit. 

Punjab  Recordi  No.  48  of  1885,  uudNos*  10  and  116  of  1800,  referred  to. 
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Further  appeal  from  the  decree  of  Lieutenant  Colonel  H.  M.  M, 
Wood^  Divisional  Judge,  Jullundur,  dated  l^thJune  1891. 

Lai  Chaod,  for  appellants. 

The  plaintiffs  in  this  case  saed  for  possession  of  30  kanals 
10|  marlas  of  land  situate  in  Talwandi  Bharro  in  the  Jullondur 
District.    The  claim  was  based  on  the  following  allegations  : 

That  Karim,  who  was  one  of  four  brothers,  died  childless, 
leaving  91  kanals  10|  marlas  of  land  :-that  his  land  should 
therefore  be  divided  into  three  shares,  one-third  going  to  each 
brother  or  his  descendants. 

The  plaintiffs  were  nephews,  and  the  defendants  a  brother 
and  two  nephews,  of  Karim. 

The  defendants  1  and  2,  the  nephews,  pleaded  that  Karim 
had  sold  all  his  land  to  their  father,  Umra,  for  Rs.  600  :  that 
mutation  of  names  had  been  effected  on  the  25th  February  1874 : 
and  that  since  then  their  father,  and  after  him  they  his  sons, 
had  been  in  adverse  possession  of  the  land. 

The  first  Court  found  that  Umra  took  possession  of  the 
land  by  transfer  under  a  gift  in  1874  of  which  the  plaintiffs' 
father  had  knowledge  :  that  this  possession  was  adverse  from 
the  date  of  the  dakhil  kharij  when  the  objection  of  Azim,  the 
plaintiffs'  father,  was  disallowed  :  and  that  the  defendants  had 
therefore  been  in  adverse  possession  for  more  than  twelve  years. 
The  Coart  thei'efore  dismissed  the  suit  as  barred  by  time. 

The  Divisional  Judge  reversed  this  decree  upon  appeal 
and  gave  the  plaintiffs  a  decree  for  the  one-third  share  of  the 
laud  claimed.  His  reasons  were  as  follow  :  **  The  lower  Court 
"  held  that  no  sale  took  place  as  no  consideration  was  proved 
**  to  have  been  paid,  but  held  that  an  alienation  of  some  kind 
had  been  made,  and  that  this  sale  without  consideration  must 
"  be  held  to  be  a  gift.  I  cannot  understand  on  what  principle 
"  the  lower  Court  has  arrived  at  this  extraordinary  conclusion. 
"  PunjahRecordy  No.  79  of  1889,  is  referred  to  as  an  authority, 
"  but  it  has  nothing  to  do  with  the  question. 

"  A  sale  was  alleged  by  the  defendants  and  they  must 
"  prove  the  fact  or  fail.  They  have  not  proved  the  alleged 
**  sale  and  the  conclusion  of  the  lower  Court,  that  there  was 
**  therefore  a  gift  is  set  aside  as  absurd.  No  alienation  by 
"  Karim  in  favour  of  Umra  has  been  proved,  and  the  cause  of 
"  action,  as  laid  by  the  plaintiffs,  clearly  arose  on  the  death 
Qf  Karim,  less  than  three  years  ago,  so  that  the  suit  is  within 
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"time.  I  accept  the  appeal  and  decree  for  the  plaintiffs 
"  possession  of  one-third  of  the  land  left  byKarim,  with  costs 
"  throughont." 

The  defendants  appealed  to  the  Chief  Court  contending 
that  the  Divisional  Judge  was  in  error  in  holding  that  the 
plaintiffs'  canse  of  action  arose  on  the  death  of  Kanm,  and  that 
the  suit  was  barred  by  limitation.  The  judgment  of  the  Chief 
Court  was  delivered  as  follows — 

RiVAz,  J. — The  following  pedigree  table  shows  at  a  glance  21«#  Navr,  1892. 
the  relationship  of  the  parties — 

NUR. 


r— 

Urapa. 


f — 

Shera, 
defendant. 


Rarim, 
d,  f.  p. 


1 

Dinu, 


I 

Mohkam. 

I 

Maduf 
defendant. 


defendant. 


"1 

Azim, 


 1 

Dann,  Mana, 
plaintiff.  plaintiff. 

The  plaintiffs,  the  sons  of  Azim,  claim  one-third  of  the 
estate  of  their  uncle  Karim,  who  died  about  two  and  a  half 
years  before  the  present  suit,  which  was  lodged  in  May  1890. 
The  whole  of  Karim's  estate  is  in  the  possession  of  the  de- 
fendants Shera  and  Dina,  the  sons  of  Umra,  and  they  claim  to 
be  owners  thereof  by  virtue  of  a  sale  by  Karim  to  their  father, 
Umra,  in  1874,  which  was  given  effect  to  in  the  Revenue  papers 
of  that  year,  though  no  deed  of  sale  was  executed.  The  de- 
fendants further  pleaded  that  the  suit  was  barred  by  limitation. 

The  first  Court  found  that  Karim  certainly  transferred 
his  land  to  Umra  in  1874,  by  getting  the  latter's  name  substi- 
tuted for  his  in  the  Revenue  papers,  and  giving  him  posses- 
sion. As  to  whether  any  actual  consideration  passed,  the 
first  Court  was  doubtful,  but  it  held  that  the  transfer  could  be 
supported  either  as  a  gift  or  sale,  and  that  in  either  case  the 
suit  was  time- barred. 

The  Divisional  Judge  reversed  this  decision.  He  held 
that  the  defendants  must  prove  the  sale  for  consideration 
alleged  by  them  or  fail  in  their  suit.  He  found  that  no  con- 
sideration was  proved  to  have  passed :  that  the  first  Court's 
view  that,  if  this  were  so,  the  transaction  must  be  regarded 
as  one  of  gift,  was  not  tenable :  that  therefore  no  alienation 
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by  Kanni  in  favour  of  Umra  was  proved,  and  the  claim  was 
within  time  and  must  be  decreed. 

In  this  Conrt,  the  defendants  contend  that  the  judgment  of 
the  first  Conrt  is  correct,  and  that  the  suit  is  barred  by 
limitation. 

A  careful  perusal  of  the  dakhil  kharij  file  of  1874,  which 
is  still  extant,  leaves  no  doubt  in  my  mind  that  Karim  made 
an  oat-and-out  transfer  of  his  land  to  his  brother  Umra,  either 
with  or  without  receiving  consideration  from  him,  which  point 
may  be  admitted  to  be  doubtful,  and  relinqaishcd  possession 
in  Umra*s  favour.    On  the  8th  February  1873,  Karim  filed 
an  application  stating  that  he  had  sold  his  share  to  Umra  for 
Rs.  600,  which  amount  he  had  received  in  full,  and  asked  for 
mutation  to  be  ordered  in  the  alienee's  name.    On  examinatioa 
by  ther  Revenue  OflBcer,  he  confirmed  this  statement,  and  the 
usual  proclamations  followed.    Dana,  one  of  the  present  plain- 
tiffs, then  came  forward  and  objected  to  the  alienation  and  was 
referred  to  a  regular  suit  to  establish  the  invalidity  of  the 
transaction  by  order  dated  14th  October  1873.    On  the  14th 
February  1874,  the  matter  was  again  brought  forward :  it  was 
stated  in  the  Tahsildar's  order  of  that  date  that  the  sale  was 
prima  facie  a  genuine  one  :  that  the  objector  had  filed  no  suit 
to  challenge  it,  though  directed  to  do  so :  that  the  objections 
appeared  frivolous,  and  that  mutation  of  names,  as  prayed, 
was  therefore  recommended.    On  the  25th  February  1874,  the 
Deputy  Commissioner  ordered  that  as  possession  had  been  given, 
and  no  suit  had  been  filed  by  the  objector,  dakhil  kharij  was 
sanctioned.    It  further  appears  that  during  the  recent  Settle- 
ment, when  the  fard  badr  was  being  prepared  in  May  1884, 
Azim,  the  father  of  the  plaintiffs,  came  forward  with  the 
objection  that  ten  years  ago  Karim  had  sold  his  land  to  Umra 
and  given  him  possession,  but  that  he  (Azim)  objected  as  he  had 
a  right  of  pre-emption.    An  inquiry  was  made  as  to  who  had 
actual  possession  of  Karim's'land,  and  it  being  found  that 
Umra  had  been  in   posfccssion  for   a  long  time,   it  was 
ordered  that  the  entry  should  be  in  his  favour.    The  above 
proceedings  appear  to  me    to  establish    conclusively  (and 
there  is  no  rebutting  evidence)  that  in  1874  Kanm  transferred 
his  property  to  Umra  and  put  him  in  possession,  which  has 
continued  with  Umra  and  his  sons  up  to  the  date  of  suit.  I 
think  therefore  that  the  first  Court  is  correct  in  holding  that 
it  is  immaterial  to  defendants*  case  whether  they  can  prove  the 
actual  passing  of  consideration  or  not.    It  is  sufficient  for 
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them  to  affirm  and  prove  that  there  was  an  absolute  transfer, 
foJlowed  by  possession. 

The  question  which  then  arises  for  decision  is,  whether, 
upon  the  above  findings,  the  claim  is  within  limitation.  De- 
fendants  rely  upon  their  possession  for  twelve  years  as  barring 
the  suit.  Plaintiffs  claim  that  their  cause  of  action  arose  only 
at  the  date  of  Karim*s  death.  The  point  is  exactly  similar  to 
that  decided  by  a  single  Judge  of  this  Court  in  Civil  Judgment 
No.  10,  Pvnjah  Record  of  1890,  a  case  which  has  been  approved 
and  followed  by  a  Division  Bench  in  Bam  Bakhsh  v.  Moga 
(Civil  Appeal  No.  2042  of  1888),  not  reported  J- 

Under  the  authority  of  those  rulings,  the  present  suit  is 
barred  by  limitation,  on  the  ground  that,  from  the  date  of  the 
alienation,  the  possession  of  the  alienee  became  adverse  to  the 
owner,  and  to  all  persons  claiming  under  him,  the  case  of  a 
childless  proprietor  in  the  Punjab  not  being  analogous  to  that 
of  a  widow  with  what  is  usually  called  a  life  interest, — the 
childless  proprietor  being  full  owner,  though  his  power  of 
disposition  may  not  be  absolute,  and  his  alienations  may  be  void- 
able by  his  heirs.  It  cannot  therefore  be  said  that  any  fresh 
cause  of  action  accrues  to  the  reversioner,  or  other  heir,  upon  the 
proprietor's  death,  as  in  the  case  of  the  Hindu  widow,  who  is  not 
full  owner,  and  whose  successors  are  the  heirs,  not  of  herself,  but 
of  the  last  owner  before  her.  This  ratio  was  approved  of  by  the 
Full  Bench  in  Civil  Judgment  No.  116,  Punjab  Record,  1890, 
whei^,  however,  the  point  decided  was  thata  suit  like  the  present 
was  not  barred  by  time  if  brought  within  twelve  years  of  the 
alienation  impugned,  even  though  no  declaratory  suit  had  been 
brought  within  six  years  during  the  alienor's  lifetime  to  estab- 
lish that  the  alienation  would  not  bind  the  heii»s.  In  that  case 
the  Court  observed — "  We  adopt  the  view  that  a  childless  pro- 
*'  prietor  is  full  owner  of  ancestral  property  in  his  possession 
''  notwithstanding  that  his  power  of  disposition  is  not  absolute.'' 
It  is  further  laid  down  by  the  Full  Bench,  that  a  suit  of  this 
nature  would  appear  to  be  governed,  as  regards  limitation, 
either  by  Article  140  or  Article  144  of  the  2nd  Schedule  of  the 
Limitation  Act. 

The  only  hesitation  which  I  have  felt  in  accepting  the 
decision  in  Civil  Judgment  No.  10,  Punjab  B(Cord  of  1890,  in 
its  entirety,  is  owing  to  a  doubt  in  my  mind  whether,  assuming 
that  Article  140  of  the  2nd  Schedule  of  the  Limitation  Act  is 


lOTE.— Printed  as  a  footnote  to  this  case. 
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not  applicable  to  the  suit,  Article  144  is  tbe  governing  provi- 
sion.  As  to  Article  140,  I  think  it  should  be  hold  inapplicable 
for  reasons  similar  to  those  indicated  by  Mr.  Justice  Bavkley  in 
CivilJudgment No.  48,  Punjab  Record,  1885.  But  eliminating 
Article  140,  it  does  not  follow  that  Article  144  must  be  applied, 
that  Article  only  referring  to  suits  not  "  otherwise  specially  pro- 
"  vided  for."  Bnt  it  appears  to  me  that  Article  142  exactly 
meets  the  present  case  as  one  for  possession  of  immoveable 
"property,  when  the  plaintiff  "  (in  which  term  must  be  included 
"  any  person  from  or  through  whom  a  plaintiff  derives  "  his  right 
"  to  sue,"  vide  Section  3  of  the  Act),  "  while  in  possession  of  the 
"  property     *  *     has  discontinued  the  possession,  "  the 

period  prescribed  being  twelve  years  from  the  date  of  the  dis- 

i  continuance.  "  Discontinuance  of  possession,  "  I  understand  to 
mean  the  "  going  out  of  the  person  in  possession,  followed  by  the 
**  possession  of  others,"  per  Fry,  J.  in  Rains  v.  Buxton  (L.  R.,  14, 
Chan.  Div.,  537),  and  I  think  this  exactly  meets  the  case  of 

;    a  vendor,  or  donor,  surrendering  possession  to  his  vendee  or 
donee.    If  this  view  is  correct,  it  removes  a  doubt  which 
I  have  felt  as  to  whether  the  possession  of  an  alienee  holding 
under  the  act  and   deed  of  his  alienor  can  be  said  to  be 
adverse  to  the  alienor  and  to  those  who  claim  after  him :  for  by 
"adverse  possession"  I  would  understand   "any  possession 
"  inconsistent  with  the  title  of  the  lawful  owner  "  (Banning  on 
Limitation,  Second  edition,  101),  or,  to  adopt  Mr.  Justice  Mark. 
by*s  definition,  "  possession  by  a  person  holding  the  land  on 
"  his  own  behalf,  or  on  behalf  of  some  person  other  than  the 
"  true  owner,  the  true  owner  having  a  right  to  immediate 
"possession"  (Bejoy  Chunder  v.  Kally  Prosonno^l,  L.  R.,  4 
Calc,  327).  I  do  not  mean  to  say  that  I  consider  the  sug 
gested  difficulty  insuperable.    My  view  as  to  what  constitnte.s 
"  adverse  possession  "  may  be  too  narrow,  or  the  clue  may 
lie    in  the  theory  that  for   the   purposes   of  limitation 
the  defendants  may  be  taken  to  have  accepted  the  plain, 
tiffs'  view  that  the    alienee   never  became  the  "  lawful 
owner,"  the  alienor  still  remaining  so,  and  to  argue  that 
even  on  this  assumption  of  the  fact,   the  suit  is  barred. 
But  be  this  as  it  may,    I  am  inclined  to  hold  to  the 
view  above  expressed  that  the  present  suit  is  governed  as 
regards  limitation  by  Article  142  of  the  2nd  Schedule  of  the 
Limitation  Act,  and  is  barred  under  that  A  rticle. 

I  do  not  think  that  any  reference  to  a  Full  Bench  is 
necessary  upon  the  present  occasion,   I  am  proposing  in  the 
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pi'esent  order  to  follow  in  principle  two  decisions  of  this 
Court,  strictly  to  the  point,  which  were  cited  without  any 

suggestion    of   disapproval  in    the  judgment  of  the  Full  V 
Bench,  which  followed  in  point  of  time,  and  any  divergence  of  \ 
opinion  is  on  a  small  matter  of  detail,  which  in  no  way  affects  j 
the  ultimate  decision.  ' 

I  would  accept  this  appeal  and  dismiss  the  plaintiffs'  suit 
as  harred  by  limitation,  with  costs  throughout. 

BiNTON,  J — It  has  been  fully  demonstrated  that  there  was  21*^  ^<wr.  1892. 
a  complete  transfer  of  the  property  fi-om  Karim  to  Umra  in 
1874,  of  which  the  plaintiffs  or  their  father  were  cognisant  at 
the  time. 

My  learned  colleague  has  given,  I  consider,  a  highly  satis- 
factory solution  of  the  problem  of  the  limitation  applicable 
to  the  Punjab  agriculturist  who  is  usually  restricted  as  to  the 
power  of  alienation,  when  he  outlives  his  alienation  by  more 
than  twelve  yeai-s,  as  is  the  case  here.  The  case  is  the  more  im- 
portant as  it  does  not  occur  elsewhere.  The  main  reasons  by 
which  the  conclusion  arrived  at  is  supported  appear  to  me 
sound,  and  have  my  entire  concurrence. 

The  appeal  is  accepted,  and  the  plaintiffs'  suit  is  dismiss- 
ed with  costs  throughout. 

Appeal  allowed. 

KAM  BAKHSH  AND  0THERS,-.(DKFEXDANT8),-APrELLANTS, 

Versus 

MOGA  AND  0THEBS,—(PLAiNnFr8),— RESPONDENTS. 
No.  2042  of  1888.  " 
(Fkizelle  &  Benton,  JJ.) 
Claim.    Possession  of  55  ghnmaos  7  kanals   of  land. 
Purther  appeal  from  the  decree  of  0.  P.  Bird,  Esquire,  Divisional  Judge^ 
Umhalla,  dated  6th  August  1888. 
Oertel,  for  appellants. 
Golak  Natb,  for  respondents. 

Fbizbllf,  J.— The  first  point  to  bo  considered  is  ono  of  limitation,  and  m  Fehy.  1890. 
we  think  it  mast  be  decided  against  the  plaintiffs-respondents.  The  suit 
w  by  the  coUateral  heirs  of  one  Jhagm,  who  died  childless  in  Febmary 
1888.  for  succession  to  his  estate  which  is  in  possession  of  defendants 
thronijrh  a  deed  of  sale  executed  by  Jhagru,  dated  7th  February  1876. 
The  present  suit  was  brought  on  8th  March  1888  and  defendants  plead 
that  it  is  barred  by  limitation.  There  seems  to  be  no  doubt  that  de- 
feadanta  took  posuession  as  soon  as  the  deed  of  sale  wa«  executed. 
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No,  142. 

AHMAD  KHAN,— (PLAiNriFF),— APPELLANT, 


Versus 


MUSSAMMAT  BHAGBHARI  AND  OTHERS.— (Defen- 
dants),—RESPONDENTS. 
Case  No.  831  of  1891. 
(Benton  &  Rivaz,  JJ.) 


Civil  Procedure  Code^  Section  13,  EepJanation  II — Qround,  of  defence  or 
attack  informer  suit — Parties  litigating  under  the  same  title. 

The  widow  of  one  K.  B.  sned  K.  B.'s  brother  (G.  H.)  and  danghter  for 
her  deceased  husband's  share  of  the  estate  for  her  life,  and  obtained  a  decree 
for  half  the  property.  While  the  above  suit  was  ponding,  G.  11.  died,  aad 
the  present  plaintiff,  who  was  K.  B.'s  son-in-law,  was  broaght  on  tho 
record  (with  others)  as  G.  H/s  legal  representative,  bat  was  not  allowed 
by  the  Court  to  put  forward  any  claim  of  his  own  as  K.  B.'s  khana-damad 
in  answer  to  the  widow's  claim.  Subsequently,  the  said  plaintiff  sued 
the  widow  and  daughter  of  K.  B.  for  K.  B.'s  estate  as  his  heir  and  khana- 
damad. 


Plaintiffs'  counsel  denies  this,  but  the  deed  recites  that  possession  had  been 
given,  and  Jhagru  himself,  in  a  sait  brought  by  the  present  plaintiffs  in 
1882  to  have  the  sale  set  aside  (a  snit  which  was  dismissed  by  the 
appellate  Court  as  barred  by  time),  admitted  that  defendants  took  posses- 
sion immediately  on  execution  of  the  deed.  When  he  made  this  admis- 
sion he  was  not  siding  with  the  defendants  but  with  plaintiffs.  We  think 
this  is  the  best  evidence  that  could  be  found  as  to  the  date  of  posaessioD 
and  that  it  would  be  useless  to  order  further  inquiry  on  this  point. 

The  lower  Courts  have  decided  that  the  present  suit  is  within  the 
period  of  limitation,  on  the  ground  that  time  only  began  to  run  from  the 
death  of  Jhagru.  But  we  are  of  opinion  that  defendants'  possession  has  been 
adverse  since  the  day  they  received  it,  and  that  Article  144  of  the  2nd 
Schedale  of  the  Limitation  Act  applies  to  the  case.  It  is  pleaded  by 
plaintiffs'  counsel  that  Article  140  may  apply,  but  we  agree  with  Punjab 
Record,  No.  48  of  1885  and  No.  155  of  1883,  that  this  Article  is  not  applicable 
to  cases  of  this  kind  and  that  the  word  "  reversioner  "  therein  used  is  used 
in  the  technical  sense  of  a  reversioner  under  English  Law.  In  holding  that 
the  period  of  limitation  in  the  present  case  runs  from  the  date  wheo 
defendants  obtained  possession  of  the  land,  wo  concur  with  Punjab 
Record,  No.  10  of  1890. 

We  reverse  the  decrees  of  both  the  lower  Courts,  and  dismiss  the 
suit.  The  parties  to  pay  their  own  costs  in  all  tho  Courts,  as  defendants  have 
only  succeeded  on  a  legal  point. 


Ajypeal  allowed. 
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Eeldy  that  the  suit  was  not  barred  as  res  judicata  tinder  Explanation  II, 
Section  13,  Civil  Procedure  Code,  by  reason  of  the  previous  decision,  as 
the  plaintiff  was  not  litigating  under  the  same  title  in  the  two  suits,  and 
moreover  his  title  to  succeed  as  K.  B.'s  khana-damad  was  properly  rejected 
as  a  ground  of  defence  in  the  previous  litigation. 

First  appeal  from  the  decree  of  W.  B,  DeCourcy,  Esqnire,  District 
Judge,  Jhelum,  dated  1st  July  1891. 
Lai  Chand,  for  appellant. 

This  was  a  first  appeal  from  the  decree  of  the  District 
Judge,  Jhelum  (Mr.  W.  B.  DeCourcy),  who  had  dismissed 
the  plaintiff's  suit  as  barred  by  the  rule  of  res  Judicata,  Expla- 
nation II  to  Section  13,  Civil  Procedure  Code,  being  the  pro- 
vision of  law  relied  upon. 

The  facts  of  the  former  suit  upon  which  the  District 
Judge  came  to  the  conclusion  that  the  rule  of  res  judicata 
applied,  suflBciently  appear  from  the  jadgraent  of  the  Chief 
Court  which  was  delivered  by 

Benton,  J. — The  suit  was  by  a  son-in-law  to  obtain  posses-  Sth  Novu  1892. 
sion  of  the  estate  of  his  father-in-law,  Khuda  Bakhsh,  consisting 
of  landed  property,  on  the  ground  that  he  is  entitled  to  succeed 
as  a  khana-damad. 

The  defendants  are  the  widow  of  the  deceased,  Mussam- 
mat  Bhagbhari  and  his  daughter  Mussammat  Hayat  Begam, 
each  of  whom  is  registered  in  the  Revenue  papers  for  a  half  of 
the  estate. 

yhe  suit  was  dismissed  by  the  lower  Court  on  the  ground 
that  it  was  barred  as  res  judicata  in  consequence  of  a  previous 
suit  between  the  same  parties.    That  suit  was  finally  dispos- 
ed of  by  the  Divisional  Judge,  whose  judgment,  dated  5th  July 
1890,  afiirmed   the  decree  of  the  lower  Court  in  favour  of 
Mussammat  Bhagbhari  for  a  one-half  share  of  the  estate. 
The  parties  to  that  suit  were  Mussammat  Bhagbhari,  widow 
of  the  deceased,  plaintiff,  and  Ghulam  Hussan,  brother,  and 
Mussammat  Hayat  Begam,  daughter  of  Khuda  Bakhsh,  defen- 
dants.   Ghulam  Hussan  died  while  the  suit  was  pending,  a 
few  days  before  the  suit  was  decided  by  the  first  Court,  but 
the  decease  not  having  been  brought  to  the  notice  of  the 
Court  the  decree  was  given  against  him.    The  case  was  re- 
manded to  the  first  Court  that  Ghulam  Hussan's  represen- 
tatives might  be  substituted,  and  also  that  a  new  guardian 
ad  litem  might  be  appointed  for  Mussammav  Hayat  Begam, 
then  a  minor* 
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The  persons  substituted  in  tbe  first  Court  were  tbe  two 
widows  of  Gbulam  Hussan,  Mussammats  Fatteh  Bibi  and 
Saidan.  An  application  by  tbe  present  plaintiff,  Ahmad  Khan, 
to  be  joined  as  defendant  on  the  ground  that  he  was  heir  to 
Gbulam  Hassan  under  a  will,  was  rejected.  In  the  Divisional 
Court  the  two  widows  and  the  present  plaintiff,  Ahmad 
Khan,  were  allowed  to  join  Mussammat  Hayat  Bibi  as 
appellants.  The  present  plaintiff,  it  appears,  in  a  petition 
dated  4th  Jane  1890,  urged  his  claim  to  be  joined  in 
the  suit  as  being  the  representative  not  only  of  Gbulam 
Hussan  under  the  will  but  also  as  representing  Khuda  Bakbfb 
as  his  khana-damad  and  successor.  We  have  seen,  however, 
that  he  was  not  joined  in  the  suit  in  the  first  Court  at  all. 
He  was  joined  in  the  appeal,  but  not  as  asserting  any  title  of 
his  own  apart  from  Gbulam  Hussan,  but  solely  as  his  repre- 
sentative. This  is  clear  from  the  following  passage  in  the 
D  ivisional  Judge's  judgment :  "  Application  was  made  also  on 
*  behalf  of  Ahmad  Khan  that  he  might  be  joined  as  defendant 
*'  and  to  this  the  plaintiff  (that  is  Mussammat  Bhagbhari)  made 
"no  objection,  but  his  name  was  not  admitted  by  the  Subordi- 
"nate  Judge.  All  these  parties  have  been  joined  in  this 
**  appeal,  which  now  stands  between  the  representatives  of 
**  Gbulam  Hussan  and  Mussammat  Hayat  Begara  on  the  one 
"hand,  and  the  plaintiff  on  the  other.  The  representatives  of 
"  Ghnlam  Hassan  are  not  entitled  to  treat  the  appeal  (decree) 
"  as  if  it  were  against  them  as  heirs  of  Khuda  Bakhsh." 

Consistently  with  this  view,  the  case  was  disposed  of  by 
the  Divisional  Judge  on  the  merits  without  any  inquiry  as 
regards  Ahmad  Khan's  title  as  direct  successor  to  Khuda 
Bakhsh,  and  without  any  decision  in  regai^d  to  it. 

The  lower  Court,  ignoring  the  fact  that  the  present  plain- 
tiff was  only  placed  on  the  record  of  the  former  sait  as  Gbulam 
Hussan's  representative,  insists  that  in  contesting  Mussammat 
Bhagbhari's  claim  he  was  compelled  not  only  to  avail  himself 
of  any  defence  open  to  Ghulam  Hussan,  but  also  to  put  for- 
ward his  own  claim  as  Khuda  Bakhsh's  son-in-law.  Quoting 
Explanation  II  to  Section  13  of  the  Civil  Procedure  Code,  it  holds 
that  "Any  matter  which  might  and  ought  to  have  been  made 
ground  of  defence  or  attack  in  such  former  suit  shall  be 
**  deemed  to  have  been  a  matter  directly  and  substantially  in 
"  issue  in  such  suit."  The  lower  Court  thus  overlooks  the  worda 
in  Section  13  ■•between  the  same  parties  or  between  parties 
under  whom  they  or  any   of  them  claim,  litigating  vnder 
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"  the  same  title.  "  Now  we  have  seen  that  the  present  plain- 
tifE's  title  as  Khuda  Bakhsh's  khana-damad  y^ns  no  subject 
of  the  previous  litigation,  because  the  Courts  quite  properly 
would  not  have  it  discussed,  although  the  present  plaintiff 
did  all  in  his  power  to  bring  it  forward. 

We  must  therefore  find  that  Section  13  of  the  Procedure 
Code  is  no  bar  to  the  present  suit,  as  the  title  now  put  for- 
ward was  not  adjudicated  on  in  the  previous  suit,  and  there 
was  no  good  reason  why  any  decision  should  bo  come  to 
regarding  it  then,  as  the  present  plaintiff  only  fignred  in 
that  case  as  Ghulam  Hussan's  legal  representative,  and  waa 
precluded  from  availing  himself  of  the  direct  title  which  he 
had  himself  to  succeed. 

We  accept  the  appeal,  and  as  the  suit  has  been  disposed  of 
on  a  preliminary  point,  we  remand  it  for  disposal  on  the  merits, 
under  Section  662  of  the  Proceedure  Code.  The  Court  fee  will 
be  returned  and  other  costs  will  abide  the  result. 

Appeal  allowed:  cause  remanded. 


No.  143. 

RURA  AND  OTHERS,— (Defendants), 

Versus 

WAZIR  SINGH  AND  ANOTHER,- 
RESPONDENTS. 
Case  No.  100  of  1891. 
(Benton  <fc  Rivaz,  JJ.) 

Custom — Succession  by  collaterals^ Pngwand  and  chundawand — Whole 
and  half  hlood^Sxddhu  Barir  Jats  of  Fattehdbad  tahsil  in  the  Uissar 
District, 

Found,  in  ii  suit  the  parties  to  which  were  Siddhu  Barar  Jats  of 
manxa  Badladba  in  the  Fattehabad  tahsil  of  the  Hissar  District,  that  the 
relations  of  the  whole  blood  exoloded  those  of  the  half  blood  in  succession 
to  a  deceased  collateral. 

The  family  land  having  been  divided  on  the  chnndf^wand  and  not  on 
the  pagwand  principle,  tho  onus  was  on  the  plaintiffs,  the  half  blood  rela- 
tions to  establish  that  they  were  entitled  to  share  with  the  defendants,  the 
relations  of  the  whole  blood,  in  the  inheritance  of  the  deceased. 

Pumiah  Record,  No.  125  of  1884  and  No.  4  of  1891,  F.  B,,  referred  to. 


—APPELLANTS, 

) 

Appbllate  Sidi. 

—(Plaintiffs), — 


Digitized  by 


492 


CIVIL  JUDGMBNTS-No.  148. 


[  Record 


Further  appeal  from  the  decree  of  J,  0.  Brown,  Esquire,  Diviswnal 
Judge,  Ferozepore,  dated  lOth  June  1891. 

Lai  Chand,  for  appellants. 
Nanak  Bakhsh,  for  respondents. 

The  plaintiffs,  a  son  and  a  grandson  of  a  brother  of  the 
half  blood,  claimed  to  share  with  the  son  of  a  brother  of  the 
foil  blood,  the  land — 163  bigas  3  bis  was— left  by  the  deceased, 
Bela  Singh,  a  sonless  proprietor. 

The  parties  were  SiddhuBarar  Jats  of  mauza  Badladha  in 
the  Fattehabad  tahsil  of  the  Hiss&r  District. 

The  pedigree  table  is  given  in  the  judgment  of  the  Chief 
Conrt  Cp.  493). 

The  first  Court  (Sardar  Charat  Singh,  Extra  Assistant 
Commissioner),  gave  the  plaintiffs  a  decree  for  possession  of 
the  half  share  claimed.  It  placed  the  burden  of  proof  upon 
the  defendants  to  establish  that  the  parties  were  governed  by 
the  chundawand  rule  because  their  contention  "  was  in  opposi- 
tion to  the  general  custom." 

The  Divisional  Judge  (Colonel  H.  J.  Lawrence)  remanded 
the  case  for  inquiry  on  the  following  issues— 

(1)  .    Did  Sukh  Chain's  (the  common  ancestor)  estate  go 

to  his  heirs  per  capita  or  per  stripes  ? 

(2)  .    What  is  the  custom  amongst  Siddhu  Barar  Jats  in 

regard  to  collateral  succession  ? 
The  Court  of  first  instance  made  a  general  return  to  the 
above  remand,  expressing  the  opinion   that  **  according  to 
"  Punjab  Record,  No.  125  of  1884,  the  distribution  in  the  present 
"  case  should  be  made  by  the  pagwand  rule." 

The  Divisional  Judge  (Mr.  J.  0.  Brown)  aflfirmed  the  first 
Court's  decree  and  dismissed  the  defendants'  appeal.  He 
recorded  his  reasons  thus — 

'*  I  am  of  opinion  that  in  view  of  the  Chief  Court  rulings 
**  quoted  by  the  lower  Court  in  its  original  judgment,  defendant 
"cannot  be  held  to  have  proved  any  well  established  custom  of 
"succession  per  stripes,  and  that  therefore  the  general  rule  of 
"succession  per  capita  must  govern  the  case.  In  actual  in- 
"stances  quoted,  no  doubt  different  rules  have  occasionally 
"  been  followed  in  the  clan  to  which  the  parties  belong,  but, 
"  as  stated,  no  general  custom  is  proved  subverting  the  general 
pagwand  rule  which  must  therefore  be  adopted.    It  is  true 
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that  the  parties*  actual  possession  seems  to  indicate  snccession 
"  by  clinndawand :  this,  however,  seems  to  me  the  only  point 
"  in  the  defendants'  favour,  and  not  a  safficiently  strong  one  to 

prevail.  Why  the  defendants'  branch  allowed  the  plaintiffs 
"  to  hold  about  140  bigas  more  than  their  apparent  share,  I 

need  not  now  discuss.  Possibly  grounds  may  exist  sufficient 
*'  to  explain  this  without  difficulty,  e.^.,  acquisition  or  payment 
"  of  Sukh  Chain's  debts,  but  on  this  I  need  not  enter." 

The  Divisional  Judge  granted  a  certificate  under  Section 
40,  snb-section  (1)  (i),  Punjab  Courts  Act,  that  the  case  was 
in  his  opinion  of  sufficient  importance  to  justify  a  further 
appeal. 

The  appeal  came  on  for  hearing  before  Benton  and  Bivaz, 
JJ.,  the  judgment  of  the  Court  being  delivered  by 

BivAz,  J. — This  is  a  claim  by  relations  of  the  half  blood  to  2nd  Deer*  1892. 
share  with  the  fall  blood  relation  in  the  estate  of  a  deceased 
owner.    The  parties  are  Siddhu  Barar  Jats  of  mauza  Badladha  ' 
in  the  Fattehabad  tahsil  of  the  Hissar  Districtf  and  their  exact 
relationship  will  appear  from  the  following  pedigree  table  : — 

MoBsammat  Besan.  — Sakb  Chain —  Mnssammat  Talsan. 


Mehr  Singh. 


Sohela. 


Bela  Singh, 
d.  a.  p., 


Rora, 
defendant. 


a.  a,  p., 

Musaammat 
Kam  Eanr 
(widow). 


Mana  Singh, 
plaintiff. 


Basawa  Singh. 


Wazir  Singh, 
plaintiff. 


The  property  in  dispute  is  the  estate  of  Bela  Singh,  whose 
widow  Mussammat  Bam  Kaur  has  lately  died. 


The  plaintiffs'  claim  has  been  decreed  by  both  Courts.  But 
the  Divisional  Judge  who  decided  the  case  has  practically 
ignored  the  remand  order  of  his  predecessor,  indicating  correct- 
ly, and  in  accordance  with  the  Full  Bench  Ruling  in  No.  A 
Punjab  Record,  1891,  the  lines  upon  which  the  inquiry  and 
decision  should  proceed^  and  it  is  difficult  to  understand  the 
principle  upon  which  the  judgment  rests. 


494 


CIVIL  JUDGMENTS— No.  143.  . 


[  BiCOBV 


Sukh  Chain  appears  to  have  died  some  time  before  the  first 
Settlement,  and  the  information  as  to  what  occurred  in  his 
time  is  therefore  meagre.  It  seems,  however,  to  be  admitted 
on  all  hands  that  Sukh  Chain  held  the  property  now  found 
with  his  descendants.  At  the  first  Settlement,  we  find  the 
whole  estate  entered  as  follows  — 


Mehr  Singh  (plaintiffs' ancestor)..,     125       19  pakka. 


In  the  papers  of  the  second  Settlement  we  find  plaintiffs' 
branch  recorded  as  owning  359  bigas  16  biswas  (kachh&)« 
Bnra  (defendant)  154  bigas  17  biswas  (kachha),  and  Mnssam- 
mat  Ram  Kaur  163  bigas  3  biswas  (kachha).  Whether  the 
shares  as  above  represented  devolved  simply  by  inheritance,  or 
whether  Sukh  Chain  made  a  partition  during  his  lifetime  is 
not  very  clear,  but  there  is  some  evidence  to  show  that  a  divi- 
sion  did  take  place  during  the  common  ancestor's  lifetime 
under  which  Mehr  Singh  obtained  about  the  same  amount  of 
land  as  the  children  of  the  other  wife,  and  Sukh  Chain  reserved 
about  60  bigas  (kachha)  for  his  own  cultivation.  This  portion 
of  the  land  is  said  to  have  devolved  on  Mehr  Singh  after  his 
father's  death  (though  why  it  should  be  so  is  not  clear),  and 
the  fact  remains  that  up  to  the  present  time  Mehr  Singh's 
descendants  hold  considerably  over  twice  as  much  land  as  the 
defendants'  branch  of  the  family.  The  only  explanation  offered 
to  account  for  this,  consistently  with  a  pagwand  division,  is 
that  Mehr  Singh  must  have  added  to  his  original  holding  by 
breaking  up  considerable  quantities  of  banjar,  but  of  this  there 
is  absolutely  no  proof,  and  allowing  for  the  difference  between 
kachha  and  pakka  bigas,  each  branch  of  the  family  appears  to 
have  been  in  possession  of  (substantially)  the  same  quantities 
of  land  from  the  date  of  the  first  Settlement  up  to  the  present 
time.  Considering  then  that  it  is  almost  certain  that  the 
family  land  has  been  divided  on  the  chundawand  and  not  on 
the  pagwand  principle,  and  that  onginally  the  descendants 
of  Mussammat  Eesan  held  their  share  jointly  as  one  group, 
and  Mehr  Singh's  separate  holding  formed  a  second  group, 
we  think  that  the  onus  lies  heavily  upon  the  plaintiffs  to 
establish  that  they  have  any  right  to  obtain  a  share  of 
Bela  Singh's  land  in  the  presence  of  the  defendants.  Plain- 
tiffs attempt  to  discharge  this  onus  by  alleging  that  Siddhu 
Barar  Jats  generally  follow  the  pagwand  custom,  and  Civil 


Bigas.  Biswas. 


Sohela 
Bela  Singh 


a  joint  holding  of 
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Judgment  No.  125,  Punjab  Becord,  1884,  is  relied  upon  in  this 
connection.  But  even  if  this  contention  was  made  out,  it  would 
not  avail  in  the  present  case  to  rebut  the  presumption  arising 
from  the  actual  division  which  took  place  in  the  family  of  the 
present  parties.  Moreover,  it  is  by  no  means  established 
affirmatively  that  the  pagwand  custom  universally  prevails 
among  the  Siddhu  Barar  Jats  of  the  neighbourhood.  In  the 
very  precedent  cited  about  twenty  instances  of  chundawand 
divisions  were  cited,  and  two  decided  cases  were  quoted  in  the 
present  case  in  which  Siddhu  Jats  were  held  to  follow  the  chun- 
dawand custom.  If  the  simple  issue  in  the  case  was,  whether 
the  pagwand  or  chundawand  custom  prevailed  among  Siddhu 
Barar  Jats  of  the  locality,  it  might  be  necessary  to  hold,  as  was  > 
done  in  Civil  Judgment  No.  125,  Punjab  Becordy  1884,  that  the 
general  presumption  in  favour  of  the  pagwand  rule  had  not 
been  rebutted.  But  in  the  present  case  the  plaintiffs,  to  sup- 
port; their  claim,  have  to  prove  affirmatively  the  existence  of 
a  pagwand  custom  in  this  particular  family,  which  they  have 
certainly  failed  to  establish. 

We  accept  this  appeal,  and  decree  dismissal  of  the  plaintiffs' 
Suit  with  costs  in  all  the  Courts. 

Appeal  allowed. 


No.  144. 

BHAGATRAM,  RUP  LAL  AND  OTHERS,— (Plaintiffs), 
APPELLANTS, 

'  Versus 

TULSI  RAM  AND  ANOTHER,— (Defendants),— RE- 
SPONDENTS. 

Case  No.  1045  of  1891. 

(Benton  &  Rivaz,  JJ.) 

Indian  Limitation  Act,  1877,  Schedule  11^  Article  118— 5tttf  to  declare 
an  adoption  invalid  or  as  having  never  in  fact  taken  place, 

Semb?e.— The  "  alleged  adoption  "  mentioned  in  Schedule  IT,  Article 
118,  Limitation  Act,  1877,  must  be  a  transaction  by  a  person  with  some 
inherent  right  to  adopt,  and  which  is  either  denied  as  a  fact  by  the  plain- 
tiff or  challenged  as  being  invalid  npon  some  ground  of  law  or  custom, 
which  does  not  go  the  length  of  asserting  that  the  adoption,  as  an  adop- 
tion, is  wholly  impossible. 

Further  appeal  from  the  decree  of  Lieut,  Col  H,  J,  Lawrence, 
Divisional  Judge,  Sialkot,  dated  SOth  July  1891  * 
Sarbadhicary,  for  respondents* 
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The  plaintiffs,  distant  collaterals  of  one  Jamiat  Rai,  Bned 
for  a  declaration  that  a  mutation  of  names  in  respect  of  Jamiat 
Bai's  estate  efPected  by  his  widow  in  favour  of  Talsi  Bam,  defen- 
dant, also  a  distant  collateral,  on  lOtb  Angast  1890,  would  not 
affect  their  rights  after  the  widow's  death. 

The  plaintiffs  and  Jamiat  Rai  were  agricultural  Khatris 
of  tahsil  Raya  in  the  Sialkot  District. 

The  defendants  (the  widow  and  Tulsi  Ram)  pleaded  that, 
in  accordance  with  the  directions  of  Jamiat  Rai  himself,  the 
widow  adopted  Tulsi  Ram  seventeen  years  ago,  when  he,  Tulsi 
Ram,  was  two  years  of  age  :  that  the  widow  had  a  customary 
right  to  adopt,  even  without  her  husband's  permission :  and 
that  the  plaintiffs'  suit  was  barred  by  limitation. 

Both  the  lower  Courts  concurred  in  finding  that  the  adop- 
tion took  place.  The  grounds  for  his  decision  given  by  the 
Divisional  Judge  (Colonel  H.  J.  Lawrence)  were  as  follows — 

"  Af>  to  the  factum  of  the  adoption,  I  find  no  sufficient 
reason  for  differing  from  the  Subordinate  Judge,  who  finds  that 
**  the  adoption  was  duly  effected  in  the  plaintiffs'  presence.  Al- 
"  though  the  claim  is  based  on  the  mutation  effected  in  Tulsi 
"Ram's  favour  in  August  1890,  it  is  so  based  only  on  the  as- 
"  sumption  that,  except  for  the  proceedings  at  mutation,  no 
"adoption  ever  took  place.  I  concur  with  the  Subordinate 
"  Judge  in  holding  that  it  did  take  place  seventeen  years  before 
"  suit  with  the  plaintiffs'  knowledge,  and  the  claim  is  therefore 
*•  barred  by  limitation." 

The  Divisional  Judge  accordingly  dismissed  the  plaintiffs' 
appeal.  The  plaintiffs  preferred  a  further  appeal  to  the 
Chief  Court,  the  judgment  of  the  Court  being  delivered  by 


one  Jamiat  Rai,  though  distantly  related,  sue  for  a  declaration 
that  au  alienation  by  Mussammat  Mahtab  Kour,  Jamiat  Rai's 
widow,* of  her  husband's  estate  in  favour  of  Tulsi  Ram,  who  is 
also  a  distant  collateral,  by  falsely  representing  him  to  be  her 
adopted  son  and  thereby  getting  mutation  of  names  effected  in 
his  favour,  will  not  prejudice  their  rights  after  the  widow's  death* 
The  plaintiffs  deny  that  the  widow  either  in  fact  adopted 
Tulsi  Ram,  or  was  competent  to  do  so.  The  defence  was  that 
Tulsi  Ram  was  validly  adopted  seventeen  years  ago  by  Mus- 
sammat Mahtab  Kour,  acting  under  an  authority  given  by  her 
husband  shortly  before  his  death :  that  even  without  such 
authority  the  widow  was  by  custom  competent  to  make  the 
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adoption:  that  plaintiffs  were  too  distantly  related  to  Jamiat 
Rai  to  maintain  the  suit :  and  that  the  claim  was  barred  by 
limitation.  It  was  also  contended  that  the  land  in  question 
was  not  ancestral  property,  but  acquired  by  Mussammat 
Mahtab  Kour  ;  but  as  the  only  ground  for  this  contention  was 
that  Mussammat  Mahtab  Kour,  after  her  husband's  death,  had 
been  dispossessed  of  his  land  by  the  collaterals,  and  had  been 
compelled  to  bring  a  suit  to  establish  her  rights  as  the  deceased's 
widow,  the  point  need  not  be  further  considered,  the  Divisional 
Judge's  finding  that  the  property  must  rank  as  ancestral  be* 
ing  undoubtedly  correct. 

The  first  Court  held  every  point  to  be  proved  in  the  defen- 
dants' favour.  It  found  that  seventeen  years  ago,  Wussammat 
Mahtab  Kour,  acting  under  the  permission  of  her  husband 
granted  on  his  death-bed  twenty  years  previously  (for  it  is 
admitted  that  Jamiat  Rai  died  thirty-seven  years  before  suit) 
had  adopted  Tulsi  Ram,  who  was  two  years  old  at  the  time, 
in  the  presence  of  the  brotherhood  :  that  he  had  lived  with 
her  ever  since,  and  been  married  from  her  house  :  that  such 
an  adoption  was  valid  by  custom,  and  would  be  equally  valid, 
even  if  no  authority  to  adopt  had  been  obtained  from  the  hus- 
band. Some  stress  was  laid  by  the  first  Court  upon  the  number 
of  degrees  which  the  plaintiffs  were  removed  from  the  common 
ancestor,  though  it  was  conceded  that  Tulsi  Ram  was  as  distantly 
related,  and  -finally  it  was  held  that  the  suit  was  barred  by 
^  limitation. 

The  Divisional  Judge  was  of  opinion  that  the  alleged  per- 
mission to  adopt  was  not  sufficiently  proved,  and  here  we  have 
no  hesitation  in  agreeing  with  him.  The  evidence  in  support 
of  this  part  of  the  case  is  that  of  two  witnesses,  who  appear 
to  be  the  widow's  tenants,  and  do  not  belong  to  the 
parties'  caste,  and  whose  testimony  is  not  only  in  itself 
unconvincing,  but  is  further  discredited  by  the  delay  of 
twenty  years  before  the  widow  took  advantage  of  the  permis- 
sion alleged  to  have  been  accorded  to  her  at  her  own  earnest 
request.  The  Divisional  Judge,  however,  concurred  with  the 
finding  of  the  first  Court  that  an  adoption  did  take  place  by  the 
widow  seventeen  yoars  before  suit,  at  which  the  plaintiffs 
were  present,  and  that  therefore  the  claim  was  barred  by 
limitation.  The  Divisional  Judge  considered  it  unnecessary  to 
determine  whether  by  the  custom  of  the  parties  (agricultural 
Khatris  of  the  Sialkot  District)  a  widow  could  adopt  on  her 
own  account,  so  as  to  transfer  the  inheritance  of  her  husband's 
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estate  to  the  adopted  son,  in  regard  to  which  point  he  noted 
there  had  been  no  sufficient  inquiry.  Lastly,  the  Divisional 
Judge  expressed  an  opinion  in  favour  of  the  competency  of  the 
plaintiffs  to  maintain  the  suit. 

It  is  difficult,  I  think,  to  see  how  upon  the  above  findings 
the  Divisional  Judge  was  justified  in  holding  that  the  suit  was 
barred  by  limitation.  Though  no  provision  of  the  Limitation 
Act  is  quoted,  the  Divisional  Judge  presumably  held  the  suit 
barred  under  Article  118  of  the  2nd  Schedule.  But  in  my 
opinion  before  that  Article  could  be  held  applicable,  a  finding 
was  necessary  as  to  the  power  of  the  widow  to  adopt  an  heir  to 
her  husband  on  her  own  account,  and  without  his  express  per- 
mission. I  do  not  consider  that  the  Article  can  be  construed  as 
necessarily  applicable  to  a  case  whei'e  a  person  whom 
neither  law  nor  cnstom  permits  to  make  an  adoption,  chooses 
to  go  through  the  form  of  appointing  an  heir,  which 
ceremony  she  is  pleased  to  call  an  adoption,  or  can  be 
successfully  pleaded,  when,  after  her  conduct  has  been  ignored 
for  several  years  as  too  obviously  without  effect  to  call  for  any 
remonstrance,  she  then  takes  some  more  effective  steps  to 
alienate  the  property  in  favour  of  her  so  called  adopted  son, 
whereupon  a  suit  for  a  declaratory  decree  is  brought.  I  think 
the  alleged  adoption  mentioned  in  Article  118  must  be  a 
transaction  by  a  person  with  some  inherent  right  to  adopt, 
and  which  is  either  denied  as  a  fact  by  the  plaintiffs,  or 
challenged  as  invalid  upon  some  ground  of  law  or  custom 
which  does  not  go  to  the  length  of  asserting  that  the  adop- 
tion, as  an  adoption,  is  wholly  impossible.  Such  an  adoption 
would,  I  should  say,  certainly  not  bar  a  suit  for  possession 
by  the  heirs  brought  within  twelve  years  of  the  widow's 
death — vide  Baj  Bahadoor  Singh  v.  Achumbit  Lai  (L.  R., 
6  Ind.  App.,  110).  The  above  question  need  not,  however,  be 
finally  decided  inc  the  present  case,  for,  after  a  consideration 
of  the 'evidence  adduced  by  the  defendants  to  establish  the 
factum  of  the  alleged  adoption,  I  find  myself  unable  to  agree 
that  any  adoption  has  been  sufficiently  made  out.  The  firs^ 
Court  appears  to  have  accepted  without  question  all  the  oral 
evidence  produced  by  the  defendants,  including  that  as  to 
the  alleged  permission  to  adopt.  The  witnesses  as  to  the 
actual  adoption  are  certainly  more  numerous  than  those  to  the 
granting  of  the  authority  to  adopt,  but  I  do  not  find  their 
testimony  any  more  convincing.  My  opinion  is,  after  a  con- 
sideration of  the  evidence  on  both  sides,  that  the  more  probable 
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story  is  that  the  ceromony  in  the  presence  of  the  brother- 
hood seventeen  years  before  snit  is  a  mere  fiction  :  that  probably 
Mnssamniat  Mahtab  Kour  did  take  Tulsi  Ram  into  her 
house  some  years  before  suit,  though  this  may  have  been,  as 
distinctly  deposed  by  the  plaintiffs  and  their  witnesses,  owing 
to  the  widow's  friendly  relations  with  Barkat  Ram,  Talsi  Ram's 
natural  father.  Anyhow,  no  sci'ions  attempt  to  put 
forward  Tulsi  Ram  as  an  heir  was  made  till  the  mutation 
proceedings  of  1890,  and  therefore  the  present  suit  is 
certainly  not  barred  by  time.  Further,  I  consider  that 
on  the  above  findings,  and  agiveing  with  the  Divisional 
Judge  that  the  plaintiffs  have  not  been  shown  to  have 
no  locus  standi  in  the  present  case,  the  suit  should  succeed 
upon  the  merits. 

As  to  tho  widow's  power  to  adopt  an  heir  to  her  husband 
from  among  the  collaterals  without  his  authority,  the  record  is 
certainly  inconclusive,  though  the  Biwai-i-am  is  in  defen- 
dants' favoui-,  but  I  should  not  be  able  to  accept  the 
custom  therein  stated  as  correct  without  further  inquiry. 
I  do  not,  however,  consider  that  such  inquiry  need  be 
ordered  in  the  present  case.  The  defendants  have  failed  to 
prove  tho  adoption  set  up.  No  subsequent  adoption  has  been 
pleaded  or  proved,  and  no  attempt  has  been  made  to  contend 
that  the  widow  could  alienate,  at  her  own  will  and  pleasure, 
the  ancestral  property  of  her  husband  to  one  of  the  collaterals 
in  the  presence  of  others  e»|ually  related.  The  plaintiffs  are 
therefore,  I  think,  entitled  to  a  decree  that  the  widow's  attempt 
to  transfer  the  land  to  the  defendant  Tulsi  Ram  as  her  adopted 
son  will  not  affect  their  interests  as  tho  collateral  heirs  of 
Jamiat  Rai,  and  I  would  accept  this  appeal  and  decree  in  the 
above  terras,  giving  plaintiffs  their  costs  throughout. 

Benton,  J., — I  concur. 

Appeal  allowed. 

No.  145. 

BAKHU,— (Defendant),— APPELLANT,  I 

Versus  >  Appellate  Side. 

JHANDA  &  OTHERS,— (Plaintiffs),—RE.SPONDENTS.  \ 
Case  No.  373  of  1891. 
(Benton  &  Rivaz,  JJ.) 

Suits  Valuation  Act^  1887—  Rules  under — Suit  to  declare  an  alienation  of 
land  to  he  not  binding  afte''  grantor's  death — Further  appeal — Value  of  suit 
Hs.  1,000  or  upwirds  -  Punjab  Courts  Act,  1884,  ^^ection  ^0. 

The  plaintiffs  sued  for  a  declaratory  dooree  that  an  alienation  by  a 
childless  proprietor  would  not  affect  their  reversionary  interests  in  the 
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land,  the  subject  of  the  alienation  :  the  grantor  was  ali^e  and  no  conns 
qoential  relief  was  prayed  for. 

The  alienation  challenged  by  the  plaintiffs  purported  to  be  for  Rs.  1,300 
the  value  of  the  land  calculated  at  30  times  the  revenue  was  Bs.  770. 

Ueld^  that  no  further  appeal  to  the  Chief  Court  was  competent  in  the 
nbsence  of  an  application  to  the  Divisional  Judge  for  a  certificate  under 
Section  40,  sub-soction  (1)  (a),  Punjab  Courts  Act,  1884,  the  value  of  the 
suit  for  purposes  of  jurisdiction  being  less  than  Es.  1,000  and  both  Courts 
Laving  concurred  in  decreeing  the  claim. 

The  suit  as  brought,  though  it  fell  within  the  description  of  claim  men- 
tioned in  No.  II  of  the  llules  issued  un^er  Part  II  of  the  Suits  Valuation  Act, 
was  subject  to  the  proviso  to  that  liule,  and  as  the  subject  of  thealieoft. 
tion  impugned  was  land  as  specified  in  Section  3  of  the  Act,  and 
was  valued  for  purposes  of  jurisdiction  at  30  times  the  revenue,  or  Hs.  770, 
according  to  the  rules  made  under  that  Section,  it  followed  from  Section  4 
of  the  same  Act  that  the  value  of  the  present  claim  could  not  bo  held  to  be 
in  excess  of  that  sum. 

H«W,  also,  that  the  lower  appellate  Court's  decree  could  not  be  said 
to  involve  directhj  some  claim  to,  or  question  respecting,  property  of 
Rfl  1,000  or  upwards  in  value  within  the  meaning  of  Section  40*  snb-section 
(1)  (a)  of  the  Courts  Act. 

Further  appeal   from    the  decree  of   M,  Mdcauliffe,  Esquire, 
Divisional  Judge^  dated  lOth  February  189L 

Lai  Cband.  for  appellant. 

On  the  2Sth  November  1884,  Satar,  defendant  2,  a  sonless 
proprietor,  effected  a  sale  of  his  land  to  Bakhu,  defendant  1,  a 
near  relation,  for  Rs.  1,300.  The  plaintiffs,  sons  of  brothers  of 
Satar,  saed  as  next  collaterals  for  a  declaration  (plaint  stamped 
Rs.  10-0-0)  that  the  sale  was  fictitious ;  that  no  money  had 
passed ;  and  that  the  alleged  sale  was  effected  solely  to  deprive  the 
plaintiffs  of  their  rights  as  Satar*s  heirs. 

The  parties  are  Bhatti  R^jputa  of  tahsil  Hafisabad  ic  the 
Gajranwala  District. 

Both  the  lower  Courts  concurred  in  decreeing  that  the  sale 
would  be  void  as  against  the  plaintiffs  on  Satar's  death. 

Bakhu,  the  alleged  purchaser,  preferred  a  further  appeal  to 
the  Chief  Court.  A  preliminary  question  arose  whether  a 
further  appeal  was  admissible  without  a  certificate  under  Sec- 
tion 40,  sub-section  (1)  (i?),  Punjab  Courts  Act,  and  also 
whether  the  decree  involved  directly  some  claim  to,  or  ques- 
tion respecting,  property  of  liko  value  (sub-section  (1)  (a)). 


The  judgment  of  the  Cliief  Court  dioposing  of  these  poiots 
was  delivered  by 
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RiVAZ,  J.— The  preliminary  question  in  this  appeal  is    9th  Novr,  1892, 
whether  a  further  appeal  lies  to  this  Court  under  Section  40 
sub-section  (1)  (a)  of  the  Punjab  Courts  Act. 

The  suit  is  one  for  a  declaratory  decree  that  an  alienation 
by  a  childless  proprietor  shall  not  affect  Ihe  plaintiffs*  rever- 
sionary interests  in  the  land  which  forms  the  subject  of  the 
alienation.  No  consequential  relief  is  prayed  for,  and  the  suit 
is  therefore  one  of  those  mentioned  in  Article  17  of  the  2nd 
Schedule  of  the  Court  Fees  Act,  1870,  rijr.,  in  clause  (iii)  of  that 
Article.  The  alienation  challenged  by  the  claim  purports  to  be 
for  Rs.  1,300,  but  the  value  of  the  land  calculated  at  thirty 
times  the  revenue  under  Rule  I  (6)  of  the  Rules  made  under 
Part  I  of  the  Suits  Valuation  Act  (contained  in  Punjab  Govern- 
ment Notification  No.  255,  dated  4th  March  1889)  is  Rs.  770,  or' 
less  than  Rs.  1,000,  The  two  lower  Courts  have  concurred  in 
decreeing  the  claim,  and  no  certificate  has  been  applied  for  in,  or 
obtained  from,  the  Divisional  Court. 

The  contention  of  the  appellant's  pleader  at  the  first  hear- 
ing was  that  the  value  of  th^  suit  for  purposes  of  juriediction 
was  Rs.  1,300  and  No.  II  of  the  Rules  framed  under  Part  II 
of  the  Suits  Valuation  Act  (vide  Chief  Court's  Book  Circular 
No.  V  of  1889*)  was  relied  upon  in  support  of  this  contention. 
Subsequently,  it  was  suggested  that  even  if  the  value  of  the 
suit  was  found  to  be  less  than  Rs.  1,000,  a  further  appeal  waa 
nevertheleas  admissible  under  Section  40  (a)  of  the  Courts  Act, 
as  the  decree  involved  directly  a  question  respecting  property 
of  more  than  Rs.  1,000  in  value,  vw.,  the  sum  of  Rs.  1,300 
alleged  to  have  been  paid  by  the  defendant  alienee,  which  was 
at  stake  in  the  case.  Each  of  the  above  contentions  has  now  to 
be  disposed  of. 

We  are  of  opinion,  on  the  above  statement,  that  the  value  of 
the  suit,  by  which  is  meant  the  value  of  the  subject  matter  of 
the  suit,  is  less  than  Rs.  1,000.  .  The  suit  as  brought  comes 
within  the  description  of  claim  mentioned  in  No.  II  of  the 
Rules  issued  under  Part  II  of  the  Suits  Valuation  Act,  and  but 
for  the  proviso  to  that  rule,  might  be  valued  at  Rs.  1 ,300,  the 
amount  of  the  consideration  for  which  the  alienation  purported 
to  have  been  made.  But  Rule  II  is  subject  to  the  provi- 
sions of  Part  I  of  the  Suits  Valuation  Act,  and  the 
Rules  in  force  under  the  said  Part,  so  far  as  those  provisions 
are  applicable.  Now  the  subject  of  the  alienation  in  contest 
in  the  present  case  is  land,  as  specified  in  Section  8  of  the 
^Punjab  Record,  1889,  Chief  Court  Circular  Orders,  p.  20 , 
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Snits  Valuation  Act,  and  under  the  Rules  made  under 
that  Section,  is  to  be  valued  for  purposes  of  jurisdiction 
at  thirty  times  the  revenue,  or  Rs.  770.  Under  Section  4 
of  the  same  Act,  the  suit  being  one  mentioned  in  Schedule 
If,  Article  17  of  the  Court  Fees  Act  and  relating  to  land, 
the  value  of  which  has  been  determined  by  Rules  under 
the  preceding  Rection,  the  amount  at  which  for  purposes  of 
jurisdiction  the  relief  sought  in  the  suit  is  valued,  shall  not 
exceed  the  value  of  the  land  as  determined  by  those  rules,  in 
this  case  Rs.  770.  We  cannot,  therefore,  entertain  (without  a 
certificate)  a  further  appeal  in  the  present  case,  on  the  ground 
that  the  value  of  the  suit  is  Rs.  1,000  or  upwards,  within  the 
meaning  of  Section  40  (I)  (a)  of  the  Punjab  CouHs  Act,  and 
the  first  contention  must  be  held  to  fail. 

The  next  point  is  whether  the  decree  can  be  said  to  in- 
volve directly  some  claim  to,  or  question  respecting,  property 
of  the  value  of  Rs.  1,000  or  upwards,  within  the  provision  in 
the  latter  part  of  clause  (a)  to  Section  40.  In  our  opinion  this 
is  not  so.  The  only  property  respecting  which  any  claim  or 
question  is  directly  involved  in  the  present  decree  is,  we  think, 
the  land,  the  value  of  which  has  already  been  shown  to  be  less 
than  Rs.  1,000.  Any  claim  to,  or  question  respecting,  the  sum 
of  Rs.  1,300  alleged  to  have  been  paid  to  the  childless  proprie- 
tor by  the  alienee  defendant  is,  at  most,  indirectly  involved  in 
the  decree.  We  think  that  the  Legislature  must  be  taken  to 
have  intentionally  limited  the  operation  of  tlje  second  portion 
of  clause  (a)  of  Section  40  of  the  Courts  Act  to  cases  where  the 
decree  directly  involved  the  higher  value.  The  language  of 
the  Section  is  significantly  difFerent  from  a  similar  provision  in 
Section  596  of  the  Code  of  Civil  Procedure,  relating  to  the  value 
of  the  subject  matter  of  appeals  to  the  Queen  in  Council,  the 
latter  section  providing  for  an  appeal  if  the  decree  involves, 
directly  or  indirectly ^  some  claim  or  question  to,  or  respecting,  pro- 
perty of  the  value  of  Rs.  10,000  or  upwards.  The  language  of 
this  portion  of  clause  (a)  of  Section  40  of  the  Courts  Act  has 
been  considered  in  at  least  two  published  decisions  of  this  Court. 
Civil  Judgment  No.  94,  Punjab  Record,  1890,  is  an  illustra- 
tion of  a  decree  held  to  fall  within  the  clause  under  considera- 
tion, while  in  Civil  Judgment  No.  169,  Punjab  Eeco^d,  1888, 
where  the  question  which  arose  was  not  altogether  dissimilar 
to  the  question  in  the  present  case,  the  Court  held  that  the 
decree  could  not  properly  be  said  to  involve  directly  a  question 
respecting  property  exceeding  the  value  of  the  suit. 
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In  oar  opinion,  an  appeal  in  tho  present  case  is  inadmissi  bio 
in  the  absence  of  a  certificate  from  the  Divisional  Judge,  and  on 
that  ground  alone  we  refuse  to  entertain  the  appeal  before  us. 

We  leave  each  party  to  pay  his  own  costs  in  this  Court. 

Appeal  dismissed. 
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No.  1. 

ABDUL  AZIZ,— PETITIONER, 
Versus 

THE  MUNICIPAL  COMMITTEE,  BAHADARGARH, 

District  Rohtak— RESPONDENT. 
Case  No.  16  of  1892 

(PlOWDBN  &  SfOGDON,  JJ.) 

Punjab  Municipal  Act,  1891,  Section  ISQ^Authority  for  prosecutions 
under  th^  Act— Criminal  Procedure  Code—Complaint, 

Section  186,  Panjab  Municipal  Act,  1891,  provides  that— 

No  Conn  shall  take  oognizance  of 
any  offence  punishable  under  this  Act 
or  any  mle  or  bye-law  except  on  the 
complaint  of  the  Committee  or  of 
some  person  anthorized  by  the  Com- 
mittee in  his  behalf. 

A  document  was  addressed  to  the  Deputy  Commissioner,  Bohtair,  by 
the  Municipal  Committee  of  fiahadargarh  requesting  that,  in  aooordance 
with  the  Committee's  proceedings  of  2nd  May  1892,  a  second  prosecotion 
might  be  instituted  against  Abdul  Aziz  under  Seciion  169  of  the  Manioipal 
Act,  1891. 

The  Deputy  Commissioner  by  an  order,  dated  23rd  May  1892,  ordei«d 
that "  a  case  be  instituted  and  be  made  over  to  the  Tahsildar  of  Sampla.'* 

Eeld,  with  reference  to  the  provisions  of  Sections  4  (a)  and  191, 
Criminal  Procedure  Code,  that  no  "complaint"  had  been  made  of 
which  the  \Sagi8trate  could  take  cognizance. 

Petition  for  transfer  of  a  Griminal  case  from  the  Bohtak  to  the 
Delhi  Pistriet, 

Lajpat  Rai,  for  petitioner. 

Oanpat  Rai,  for  respondent. 

The  accnsed  applied  to  the  Chief  Court  for  transfer  of  a 
criminal  complaint  filed  against  him  by  the  Municipal 
Committee  of  Bahadargarh. 
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The  Chief  Court  dealt  with  the  case  on  the  Revision  Side, 
holding  that  there  was  no  complaint  of  which  the  Magistrate 
could  take  cognizance. 

The  judgment  of  the  Chief  Court  was  delivered  bj 

l\th  AugL  1892.  Plowden,  J.— This  is  an  application  to  remove  a  criminal 
case  from  the  Court  of  the  Tahsildar-Magistrate  of  Sampla  to 
another  district. 

The  case  is  described  as  one  between  the  Municipal  Com- 
mittee of  Bahadargarh  and  Abdul  Aziz  as  the  accused,  and  is 
said  to  be  a  prosecution  for  an  offence  under  the  Punjab 
Municipal  Act,  1891. 

By  Section  186  of  the  Act  "  No  Court  shall  take  cog- 
"  nizance  of  auy  offence  punishable  under  it  except  on  the 
complaint  of  the  Committee  or  of  some  person  authorized  bj 
"  the  Committee  in  this  behalf." 

We  cannot  find  any  complaint  in  this  case. 

An  order  for  the  case  to  \be  registered  and  summons 
issued  was  made  by  the  Tahsildar-Magistrate  on  May  25th, 
1892.  It  is  endorsed  upon  a  document  which  commences  with 
a  proceeding  of  the  Municipal  Committee  of  Bahadargarh, 
dated  May  2l6t,  1892.  This  proceeding,  after  a  recital,  was  a 
request  to  the  Deputy  Commissioner  of  Rohtak  that,  in  accor- 
daiice  with  the  Committee's  proceedings  of  May  2nd,  1892,  a 
second  prosecution  may  be  instituted  against  Abdul  Aziz, 
Rissaldar,  under  Section  169  of  Act  XX  of  1891.  On  this  is 
an  order  of  the  Deputy  Commissioner,  dated  May  23rd,  1892, 
that  "  a  case  (moqnadamma)  be  instituted  and  be  made  over 
^    "to  the  Tahsildar  of  Sampla." 

On  receipt  of  "  this  order,  "  as  the  Tahsildar-Magistrate 
describes  it,  he  passed  the  order  of  May  25th  above  mentioned. 

There  is  a  general  definition  of  complaint  in  Section  4  (a) 
of  the  Code  of  Criminal  Procedure,  and  Section  191,  in  a 
Chapter  dealing  with  the  jurisdiction  of  the  Criminal  Courts, 
provides  for  a  Magistrate  taking  "  cognizance  of  any  offence, 
"  upon  receiving  a  complaint  of  facts  which  constitute  such 
"offence. " 

No  latitude  of  interpretation  can  convert  either  the  pro- 
ceeding of  the  Committee,  dated  May  21st,  or  of  the  Deputy 
Commissioner,  dated  May  23rd,  into  an  allegation  made  in 
writing  to  a  Magistrate,  with  a  view  to  his  taking  notice 
under  the  Criminal  Procedure  Code  of  facts  which  coiuititate 
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an  ojffence  under  the  Punjab  Municipal  Act.  The  Tahsildar- 
Magistrate  has  virtually  issued  his  summons  upon  information 
received  through  these  papers  that  the  offence  has  been 
committed,  -which  is  an  entirely  different  thing  from  taking 
Cognizance  of  an  offence  upon  complaint. 

We  are  of  opinion  that  the  proper  order  is  to  quash  the 
proceedings,  by  setting  aside  the  order  for  the  issue  of  a  sum- 
mons which  -was  made  without  any  complaint  being  before 
the  Magistrate.  This  will  leave  the  Committee  at  liberty  to 
present,  if  so  advised,  a  proper  complaint.  When  that  has 
been  presented,  the  Magistrate  should  bo  in  a  position,  if  lie 
issues  a  summons,  to  insert  in  it  intimation  of  the  nature  of 
the  offence  charged  and  not  merely  call  upon  the  accused  to 
answer  a  charge  under  Section  169  of  the  Punjab  Municipal 
Act. 

The  order  of  the  Magistrate,  dated  May  25th,  1892,  direct- 
ing  a  summons  to  issue,  is  set  aside,  and  no  farther  proceedings 
will  be  taken  on  the  document  upon  which  the  order  was 
made. 

Proceedings  $et  aside- 


No.  2. 

ABDUL  GHANI,--(Accused),— PETITIONER,  n 

y^rsus  C    Rktision  Side. 

THE  MUNICIPAL  COMMITTEE,  ) 
PESHAWAR,— RESPONDENT. 

Case  No.  1244  of  1892. 
(Plowden,  J.) 

Punjab  Municipal  Actf  1891,  Section  ISQ-^Authorthj  for  prosecution^ 
Criminal  Procedure  Code^  Complaint, 

The  Secretary,  Municipal  Committee,  Peshawar,  wrote  an  informal 
letter  to  a  second  class  Magistrate  making  certain  suggestions  as  to  pro- 
ceedings against  the  accused  under  the  Municipal  Act,  1891,  and  the  verbal 
authorization  of  the  Deputy  Commissioner  (who  was  also  apparently 
President  of  the  Committee)  was  afterwards  relied  on. 

The  Secretary  of  the  Committee  was  nob  examined  on  oath  with 

reference  to  the  contents  of  his  letter. 

Held^  that  there  was  no  complaint  by  the  Municipal  Committee  or 
by  some  person  authorized  by  the  Committee  in  that  behalf  of  which  a 
competent  Magistrate  could  take  cognizance— Section  186,  Municipal 
Act,  1891,  and  Sections  4  (a)  and  191,  Criminal  Procedure  Code. 
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Petition  for  revition  of  the  order  of  Captain  E,  InglU^  District 
Magistrate^  PeshavMr,  dated  23rd  July  1892,  upholding  (he 
order  of  E.  Donald  Esquire,  2nd  Class  Alagistrate. 

The  Secretary,  Municipal  Committee,  Peshawar,  wrote 
an  informal  letter  to  a  second  class  Magistrate  making  certain 
suggestions  regarding  proceedings  being  taken  against  the 
accused  nnder  the  Municipal  Act,  1891.  The  Secretary  was 
not  examined  by  the  Magistrate  in  the  manner  directed  by  the 
Code  of  Criminal  Procedure,  nor  was  any  written  authority 
given  to  the  Secretary  to  luake  a  complaint.  The  accused 
by  his  pleader  objected  to  the  Magistrate  taking  proceedings 
against  him,  but  the  objection  was  overruled  and  he  wan 
convicted  by  the  Magistrate,  and  his  appeal  to  the  District 
Magistrate  was  dismissed.  The  accused  then  moved  the  Chief 
Court  on  the  revision  side. 

The  judgment  of  the  Court  was  delivered  by 

9th  Septr.  1892.  Plowdin,  J. — The  objection  taken  by  the  pleader  for  the 
accused  to  the  Magistrate  taking  cognizance  of  this  case 
against  the  accused,  was  a  perfectly  valid  one. 

The  prosecution  is  for  an  offence  under  Section  95  of 
Act  XX  of  189],  and  purports  to  bo  by  the  Municipal  Com- 
mittee of  Peshawar.  As  1  understand  the  declaration  made 
before  the  Magistrate  and  his  order,  the  letter  in  the  file 
purporting  to  be  signed  by  Mr.  Quilter  is  held  to  be  the  com- 
plaint, and  both  Mr.  Quilter  and  the  Magistrate  had  spoken 
to  the  Deputy  Commissioner  about  the  matter,  and  the  Deputy 
Commissioner,  or  rather  "  Mr.  Merk,  "  had  ordered  the  Magis- 
trate to  try  the  case. 

The  Magistrate  appears  not  to  have  read  or  not  to  have 
understood  Section  186  of  Act  XX  of  1891.  By  that  section 
no  Court  can  take  cognizance  of  any  offence  punishable  under 
this  Act  or  any  rule  or  bye-law  except  ou  the  complaint  of  the 
Committee  or  of  some  person  authorized  by  the  Committee  in 
this  behalf. 

Assuming  Mr.  Qailter's  letter  to  be  a  complaint,  it  is  not 
a  complaint  of  the  Committee. 

Then  is  it  a  complaint  of  some  person  authorized  by  the 
Committee  in  this  behalf?  The  authority,  by  the  explana^ 
tion  to  Section  186,  must  in  all  cases  be  in  writing.  There 
is  no  written  authority.  The  authority  put  forward  is  a  verbal 
authority  by  the  Deputy  Commissioner*  Now  it  may  be,  that 
the  Deputy  Commissioner  is  also  the  President  of  the  Corn- 
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mittee,  but  he  is  certainly  not  the  Committee.  The  authority 
given  by  Mr.  Merk  (I  snppose  the  Magistrate  means  by  the 
District  Magistrate),  to  the  Magistrate  to  try  the  case  has  no 
bearing  on  the  question  whether  the  offence  charged  is  cog- 
nizable by  a  Criminal  Court. 

Then,  as  to  the  letter  called  a  complaint,  it  is  impossible 
to  believe  that,  at  the  time  it  was  written  by  Mr.  Quilter,  it 
was  intended  to  be  a  complaint,  or  that  at  the  time  it  was 
received  by  the  Magistrate,  it  was  received  by  him  as  a  com- 
plaint. It  does  not  fulfil  the  requisites  of  a  complaint  as 
defined  in  the  Criminal  Procedure  Code,  and  the  writer  was 
not  examined  upon  it  as  a  complainant,  as  he  ought  to  have 
been,  if  the  writing  was  received  as  a  complaint  and  regarded 
as  such  by  the  Magistrate.  It  commences  My  dear 
Donald:"  it  concludes,  after  making  certain  suggestions, 
"  What  say  you  ?  Yours  truly,  J.  R,  Quilter,"  and  is  ad- 
dressed to  "  R.  Donald,  Esquire. "  A  Magistrate  who  is  prepared 
to  receive  a  document  such  as  this  as  a  complaint  must  have 
somewhat  peculiar  notions  of  the  dignity  of  his  Court  and  of 
the  office  of  Magistrate.  The  document  might  be  regarded, 
notwithstanding  its  objectionable  form,  as  being  information 
"  received  from  a  person  other  than  a  Police  Officer, "  but  this 
is  carefully  distinguished  in  Section  191  of  the  Criminal  Pro- 
cedure Code  from  a  complaint,  and  a  complaint  was  essential 
under  Section  186  of  the  Municipal  Act. 

The  whole  of  the  proceedings  taken  by  the  Magistrate 
upon  this  document  are  bad  for  want  of  a  proper  complaint, 
such  as  is  required  by  Section  186  ;  and  the  conviction  and 
sentence  are,  therefore,  set  aside  and  the  fine  if  levied  will  be 
refunded. 

This  order  will  not  of  course  be  any  bar  to  a  prosecution 
pi-operly  instituted  by  the  Municipal  Committee,  or  by  some 
person  duly  authorized  by  the  Committee  in  this  behalf,  upon 
the  same  facts. 


Application  cUlowed  :  convietion  quashed. 
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No.  3, 

NUR  DIN;— ACCUSED, 


B1TI8ION  Side. 


Versus 


THE  MUNICIPAL  COMMITTEE,  LAHORE,- 
RESPONDENT. 


Case  No.  1368  of  1892. 


(Plowden,  J.) 


Punjab  Municipal  Act,  ISdly  Section  ISQ— Authority  for  prosecution- 
Complaint — CrimiTial  Procedure  Code, 

A  complaint  w«i8  filed  enfciDled  a«  follows— "The  Manicipal  Committee 
throagh  Mr.  Webb,  Inspector  of  Sanitation,  complainant,"  against  Nur 
Din. 

At  the  foot  was  written  in  tJrdu  "  Petition  of  Mr.  Webb,  Inspector 
of  Sanitation,  Civil  Station,  Lahore  "  :  below  this  was  an  English  sig- 
nature **  D.  Johnston  which  appeared  to  be  the  signatare  of  the  Secreiaiy 
of  the  Committee. 

Seld,  that  this  was  not  a  complaint  made  in  accordance  with  law 
(Section  186,  Manicipal  Act,  1891,  and  Sections  4  (a)  and  191,  Criminal 
Procedure  Code)  and  that  the  Magistrate's  proceedings  most  be  set 
aside. 

Case  reported  by  Colonel  0.  T.  Marshall^  Sessions  Judge^ 
Lahore,  by  order  dated  26th  August  1892. 

The  order  of  reference  made  by  the  Sessions  Judge  in 
connection  with  the  eonviction  of  the  accased  of  an  offence 
under  Section  164,  Punjab  Municipal  Act,  1891,  was  as 
follows  : — 

The  accused  had  piled  his  bricks  in  the  form  of  a  wall 
near  the  Mochi  Gate,  Lahore,  level  with  an  ancient  encroach- 
ment of  Chota  Lai. 

This  the  Municij>al  Committee  said  was  an  encroachment 
on  the  public  road  without  the  s^tnction  of  the  Committee,  but 
the  accused  urged  that  he  piled  the  bricks  on  his  own  land, 
and  was  not  guilty  of  any  encroachment. 

The  accused,  on  conviction  by  Mr.  A.  J.  Harrison,  exer- 
cising the  powers  of  a  Magistrate  of  the  first  class  in  the 
Lahore  District,  was  sentenced  by  order  dated  26th  July  1892, 
under  Section  164  of  Municipal  Act,  XX  of  1891,  to  pay  a  fine 
of  Rs.  10,  or  in  default  to  undergo  a  week's  simple  imprisonment. 

The  proceedings  are  forwarded  for.  revision  on  the  follow- 
ing grounds: — 

It  appears  that  the  case  for  revision  has  been  made  out. 
It  has  been  decided  without  proper  inquir;,  and  important 
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facts  have  been  overlooked.  It  has  not  been  proved  that  the 
accused  built  a  wall  on  municipal  land  ;  the  bricks  were  placed 
where  they  were  found,  stored  for  house  building.  The  Magis- 
trate appears  to  have  taken  no  note  of  the  Darogah*s  report. 
There  is  a  sale  deed  which  shows  the  purchase  of  the  land  in 
question.  This  fact  has  not  been  looked  into.  The  reports 
show  that  accused  rents  the  land  coloured  fawn  from  the  Com- 
mittee, and  might  therefore  store  his  bricks  there.  No  offence 
of  encroachment  having  been  proved  against  the  accused,  the 
case  is  submitted  on  the  Revision  side  for  the  orders  of  the  learned 
Judges  of  the  Chief  Court. 

The  following  judgment  was  delivered  by 

Plowden,  J.— Notice  of  this  application  for  revision  has    iSih  Ocir,  1892,  - 
been  issued  to  the  President  of  the  Municipal  Committee, 
and  acknowledged  by  the  Secretary,  but  ho  one  is  present. 

This  is  an  application  to  revise  on  the  merits  a  conviction 
by  a  Magistrate  of  the  Lahore  District  of  •  an  offence  under 
Section  164  of  the  Punjab  Municipal  Act  of  1891 ;  but  the 
proceedings  appear  to  be  bad  ab  initiOf  apart  from  the  merits 
of  the  conviction. 

The  complaint  is  entitled :  "  The  Municipal  (yoramittee 
through  Mr.  Webb,  Inspector  of  Sanitation,  complainant," 
against  Nur  Din.  At  foot  is  written  in  Urdu  :  "  Petition  of 
Mr.  "Webb,  Inspector  of  Sanitation,  Civil  Station  Lahore below 
this  is  an  English  signature  "  D.  Johnston, "  which  I  presume  is 
the  signature  of  the  Secretary  of  the  Municipal  Committee, 
who  has  acknowledged  the  notice  of  this  proceeding,  and 
with  whose  signature  I  happen  to  be  acquainted. 

According  to  the  endorsement  on  the  complaint,  Mr. 
Webb  was  examined  on  oath,  in  support  of  the  complaint,  and 
the  record  of  his  statement  bears  a  signature  "  H.  J.  Webb.'* 
Below  this,  the  Magistrate's  order  is  that  a  summons  issue  for 
June  22nd,  and  that  the  Inspector  is  to  file  process  fees.' 

Now  Section  186  of  the  Punjab  Municipal  Act  enacts 
that  "  No  Court  shall  take  cognizance  of  any  offence  punishable 
"  under  this  Act  except  on  the  complaint  (1)  of  the  Committee  or 
"  (2)  of  some  person  authorized  by  the  Committee  in  this 
"behalf. " 

It  is  impossible  to  regard  this  complaint  as  the  complaint 
of  the  Committee,  merely  because  it  is  entitled  with  the  name 
of   "  The  Municipal  Committee,  through  Mr.  Webb,"  Then 
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the  qaestion  is  whether  it  was  the  complaint  of  some  person 
authorized  hy  the  Committee  in  this  behalf. 

I  certainly  cannot  regard  this  as  the  complaint  of  auy 
person  bnt  Mr.  Webb.  Assuming  that  the  English  signature 
at  foot  of  the  complaint  is  that  of  Mr.  Johnston,  as  Secretary 
of  the  Committee,  which  it  does  not  purport  to  be,  I  cannot  re- 
gard the  complaint  as  one  by  the  Secretary.  At  most,  this 
signature  could  be  regarded  as  a  countersignature  by  Mr. 
Johnston,  as  Secretary,  of  the  complaint  of  Mr.  Webb. 

Then  docs  it  appear  that  Mr.  Webb  was  authorized  by  the 
Committee  to  make  the  complaint  ?  According  to  the  explana- 
tion to  Section  186,  authority  to  prosecute  in  all  cases,  except 
that  of  the  President,  Vice-President  and  Secretary — and  Mr. 
Webb  holds  none  of  these  offices — must  be  personal,  and  in 
writing. 

The  Magistrate  took  cognizance  of  the  case  when  he 
issued  the  summons,  and  he  did  this  although  nothing  purport- 
ing or  alleged  to  be  a  written  authority  from  the  Committee 
to  Mr.  Webb  to  prosecute  was  before  him,  and  this  deficiency 
was  not  supplied  subsequently.  Supposing  for  a  moment  that 
the  signature  of  Mr.  Johnston  could  be  viewed  as  written 
authority  from  the  Secretary  to  Mr.  Webb  to  prosecute,  autho- 
rity from  the  Secretary  is  not  authority  from  the  Committee, 
and  it  is  authority  from  the  Committee  that  is  requisite  under 
the  section. 

The  Magistrate  having  taken  cognizance  of  the  offence 
complained  of  in  contravention  of  Section  186  of  the  Act,  his 
proceedings  are  liable  to  be  set  aside  on  this  ground  alone. 
I  may  add  that  there  are  also  other  sufficient  grounds  for 
questioning  the  conviction.  The  question  of  fact  in  the  case 
was,  whether  accused  deposited  building  materials  in  a  street 
without  the  permission  of  the  Committee,  his  defence  being 
that  the  place  of  deposit  was  not  in  a  street  but  private  pro- 
perty. Two  maps  were  filed,  one  in  favour  of  the  Committee, 
the  other  of  the  accused :  neither  of  these  was  proved,  and 
there  is  no  evidence  that  the  place  of  deposit  was  in  a  street, 
except  the  assertion  of  Mr.  Webb.  Without  further  inquiry 
the  conviction  could  not  be  maintained. 

I  set  aside  the  conviction  and  sentence  of  the  Magistrate, 
and  in  their  stead  order  that  the  complaint  be  dismissed  on 
the  ground  that  it  does  not  appear  that  Mr.  Webb  was 
authorized  by  the  Committee  to  institute  it. 


AppliecUion  allowed :  conviction  q%mhed. 
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No.  4. 

AWAL  KHAN,— (Accused),— APPELLANT, 


Versus 


Apfjiilate  Side, 


QUEEN-EMPRESS,— RESPONDENT. 
Case  No.  314  of  1892. 
(Plowden  &  Stogdon,  JJ.) 


Criminal  Procedure  Code,  Section  640— Potoer  to  summon  moUristl 
witness, 

Seotion  540,  Criminal  Frooedare  Code,  does  not  authorize  a  Sessions 
Jadge  to  sammon  witnesses  after  the  trial  has  been  conolnded,  so  far* 
that  no  witnesses  remain  to  be  examined  for  either  side  and  the  assessors 
have  given  their  opinion. 

Appeal  from  an  order  of  conviction  passed  hy  W,  0,  Clark  Esquire, 
Sessions  Judge^  Peshawar^  dated  1 1th  June  1892. 
Tnmer,  for  appellant 

The  appellant  was  convicted  at  a  Sessions  trial  of  an 
offence  pnnishable  under  Section  302,  Indian  Penal  Code,  and 
was  sentenced  to  death.  He  appealed  to  the  Chief  Conrt 
against  the  conviction  and  sentence. 

The  judgment  of  the  Chief  Court  after  dealing  with  the 
question  whether  the  murder  of  one  Sarwar  was  committed  hj 
the  accused,  proceeded  as  follows  — 


Plowden,  J. — ^We  should  however  refer  to  the  irregular  jj^j 
proceedings  in  the  Court  of  Session.  After  the  trial  had  been 
concluded,  so  far,  that  no  witnesses  remained  to  be  examined  for 
either  side,  and  after  the  assessors  had  given  their  opinion  on 
6th  June,  the  Sessions  Judge  was  disposed  to  agree  with  them, 
but  not  to  give  judgment  without  further  inquiring  into  the 
grounds  of  an  opinion  which  the  Committing  Magistrate  had 
recorded  in  writing  before  commitment,  that  the  accused  was 
really  innocent  and  the  murder  had  been  committed  by  an- 
other man  and  his  accomplice.  He  accordingly  sent  the  case 
to  the  Magistrate  for  this  purpose  and  to  send  up  any  wit- 
nesses whom  it  might  be  proper  to  examine  under  Section  540, 
Criminal  Procedure  Code. 

That  section  does  not  empower  a  court  to  fish  for  wit- 
nesses or  warrant  an  order  for  further  inquiry  to  be  made  by 
a  committing  Magistrate  after  a  trial  has  commcenced  in  the 
the  Court  of  Session  ;  and  the  examination  of  witnesses  under 
that  section  ought  undoubtedly  to  be  made  in  presence  of 
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assessors,  when  tbe  trial  is  with  assessors,  and  before  their 
opinion  is  taken.  The  proper  course  in  view  of  the  Magistrate's 
recorded  opinion  would  have  been  for  the  Sessions  Judge,  on 
receiving  the  commitment,  to  point  out  to  the  Magistrate  that 
until  the  trial  commenced  he  could  summon  and  examine  auy 
supplementary  witness  who  could  give  relevant  evidence,  and 
bind  them  over  under  Section  219,  Criminal  Procedure  Codei 
to  appear  at  the  trial. 

It  appears,  however,  that  the  Sessions  Judge  examined 
no  more  witnesses  and  the  accused  has  not  been  prejudiced 
by  what  occurred.  In  fact,  it  is  clear  that  the  Sessions  Judge 
acted  in  his  interest  in  directing  further  inquiry,  on  the  chance 
of  30methiDg  being  disclosed  to  shako  his  own  adverse  opinion 
formed  on  the  evidence  given  at  the  trial.  No  reliance  was 
placed  in  the  argument  before  us  on  tbe  evidence  collected  by 
the  Magistrate,  and  no  farther  examination  of  witnesses  seems 
to  us  to  be  necessary  after  a  persual  of  his  second  record. 

We  are  accordingly  of  opinion  that  the  conviction  under 
Section  302,  Indian  Penal  Codcy  should  be  maintained. 
*  #  #  •  « 

Appeal  dismissed  and  sentence  of  death  confirmed. 


Rktision  8lDf. 


No.  5. 

YAGHI,-(AccusBD),~-PETITIONER, 
Versus 

QCTEEN-EMPRESS,— RESPONDENT. 
Case  No.  1118  of  1892. 
(Plowdbn,  J.) 

Criminal  Procedure  Code^  Section  110— S«curi/y  for  good  behaviour 
from  habitual  offenders. 

The  District  Magistrate  foand  that  the  accused  was  a  bad  character 
and  earning  his  U?ing  throngh  prostitatiog  ooe  of  his  wives. 

Heldf  that  this  was  not  a  ground  for  demanding  secority  from  tbe 
accased  nnder  Section  110,  Criminal  Procedure  Code. 

The  law  enabling  security  to  be  taken  from  a  person  who  is  proved 
to  be  by  common  report  a  habitual  thief  is  no  doubt  a  salutary  law,  bat  it 
is  a  hard  law  that  can  be  used  for  oppressive  purposes,  unless  the 
Magistrates  who  are  called  upon  to  apply  it  exercise  their  judicial  dia* 
cretion  In  a  judicious  manner. 
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Petition  for  revision  of  the  ord^r  of  Captain  E,  InglU,  District 
Magistrate,  Peshawar ,  dated  2nd  June  1892,  passed  on  appeal* 

The  accused  was  required  by  an  order  made  by  Mr.  H.  A, 
Casson,  Magistrate,  1st  class,  to  execute  a  bond  for  Rs.  100,  with 
one  surety  for  the  same  amount,  to  be  of  good  behaviour  for 
two  years,  or,  in  default,  to  suffer  rigorous  imprisonment  for  a 
like  period. 

The  accused  appealed  to  the  District  Magistrate,  who 
dismissed  the  appeal. 

The  accused  then  applied  to  the  Chief  Court  on  the 
Revision  Side.  The  judgment  of  the  Court  was  delivered  as 
follows — 

Plowden,  J.— The  orders  in  this  case  must  be  set  aside.     2hth  Augi,  1892. 

The  first  Court  had  "  no  diflBculty  in  believing  the  Police 
"  evidence  that  the  accused  is  a  thief  and  a  gambler."  Of  two 
witnesses,  both  policemen,  one  had  said  that  by  common  report 
accused  was  a  choripesha  and  gambler,  and  had  no  other  means 
of  livelihood.  The  other  according  to  the  vernacular  record  did 
not  say  that  he  was  a  thief.  There  is  evidence,  which  both 
Courts  believe,  that  the  accused  is  living  on  the  proceeds  of  his 
wife's  prostitution. 

Tho  District  Magistrate  on  accused's  appeal  (accused 
treating  the  Magistrate's  order  of  April  I3th,  1892,  as  final, 
which  he  was  entitled  to  do  seeing  that  security  was  taken 
from  him  on  May  4th)  found  that  the  evidence  showed  clearly 
that  the  accused  was  a  bad  character  and  earning  his  living 
through  prostituting  one  of  his  wives.  This  is  not  ground  for 
demanding  security  under  Section  110. 

As  a  matter  of  fact  the  accused  is  a  Kanjar:  he  has 
been  thrice  previously  put  on  security,  once  in  1880,  once  in  1881, 
under  Section  505  of  the  old  Criminal  Procedure  Code,  and 
once  in  1887  under  the  new  Code  for  a  year.  He  has  never 
been  convicted  of  any  offence  ;  and  if  there  was  a  case  pending 
against  him  for  picking  a  pocket  at  the  date  of  these  proceed- 
ings, which  he  denies  here  as  he  did  in  his  appeal  to  ihe  Dis- 
trict Magistrate,  it  has  broken  down. 

The  law  enabling  security  to  be  taken  from  a  person  who 
is  proved  to  be  by  common  report  a  habitual  thief  is  no  doubt 
a  salutary  law,  but  it  is  a  hard  law  that  can  be  used  for  oppres- 
sive purposes  unless  the  Magistmtes,  who  are  called  upon  to 
apply  it,  exercise  their  judicial  discretion  in  a  judicious  man- 
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ner.  It  certainly  cannot  be  said  that  either  Magistrate  Has 
done  this  in  the  present  instance,  and  neither  has  found  fact^ 
which  bring  the  accused  within  the  law. 

The  orders  of  the  lower  Courts  are  set  aside  and  the 
security  bond  will  be  cancelled. 

Application  allowed  :  order  for  security  cancelled. 


No.  6. 

THOMAS  HOPPER,— (Accused),— PETITIONER, 
Bbyision  Sidk.  ^  Versus 

QUEEN-EMPRESS,— RESPONDENT. 
Case  No.  1042  of  1892. 
(Plowden  &  Stogdon,  JJ.) 

Indian  Penal  Code,  Sections  447,  609 — Criminal  trespass^Intnision 
en  privacy  f  intending  to  insult  modetty  of  a  woman. 

To  conBtitate  intxnsion  upon  the  priTacy  of  a  woman  an  offence 
under  Section  509,  Indian  Penal  Code,  the  intruder  must  be  intending  to 
insidt  the  modesty  of  such  woman.  The  opening  words  of  the  section 
relate  to  and  qualify  each  one  of  the  acts  sabsequently  mentioned  in  it  as 
constitucing  an  element  in  the  offence  there  defined. 

The  facts  found  by  the  Magistrate  were  that  the  accused  was  on 
prosecutor'  spremides  with  intent  to  peep  or  endeavoar  to  peep  into  the 
apartments  occupied  by  the  ladies  of  the  household. 

Qwere,  Whether  theee  findiogs  justified  a  con?iotion  of  the  offence 
of  intmdiog  upon  the  privacy  of  a  woman,  whereby  to  insult  her  modesty. 

Found,  on  the  evidence,  that  it  was  not  proved  that  the  accused  was  on 
the  premiseg  with  any  intent  that  constituted  his  presence  there  criminal 
trespass. 

Petition  for  revision  of  the  order  of  J.  E,  Eowe,  Esquire^  Magistrate, 
1st  elasSf  and  a  Justice  of  the  Peace,  Simla,  dated  1st  July 
1892. 

The  points  for  consideration,  and  the  questions  of  law  in 
connection  therewith,  appear  from  the  judgment  of  the  Chief 
Court,  which  was  delivered  by 

9th8eptr  1892  Plowden,  J.    (Stoodon,  J.,  concurring). — The  accused, 

an  European  British  subject,  was  convicted  and  sentenced 
to  fine  by  a  Magistrate  of  the  first  class  and  a  Justice 
of  the  Peace  at  Simla,  on  July  Ist.  On  the  9th  July  he 
presented  an  application  to  this  Court  for  the  purpose  of 
having  the  conviction  set  aside,  -which  is,  in  form  an  application 
for  revision,  and  in  substance  an  appeal,  to  which  he  is  by  law 


Digitized  by 


Google 


Dbcb.  1892.  ] 


ORIMINAL  JUDOMENTS— No.  6. 


13 


entitled  (Criminal  Procednre  Code,  Section  408,  proviso  (6), 
Section  415  and  Section  416).    Notice  'was  issued  to  the  District 

Magistrate  for  hearing  on  August  20th,  and  on  that  day  the 
accused  appeared  in  person  and  was  heard  in  support  of  the 
application,  of  which  the  further  consideration  was  adjourned 
to  the  next  sitting  of  a  Bench. 

There  were  two  sets  of  charges  against  the  accnsed,  one 
relating  to  the  14th,  the  other  to  the  15tb,  June.  The  first  set 
was  of  alternative  charges,  under  Section  609,  or  Section 
or  Section  447,  Indian  Penal  Code,  in  that  the  accused  intrud- 
ed or  attempted  to  intrude  on  the  privacy  of  certain  female 
residents  of  premises  occupied  by  the  prosecutor,  or,  entered 
**  on  the  said  premises  with  intent  to  commit  or  attempt  to 
commit  the  offence  above  described,  that  is,  intrusion  on  the 
**  privacy  of  the  ladies  referred  to"  (see  second  charge  sheet). 

The  second  set  of  charges  was  with  two  heads,  the  first 
under  Section  447  and  the  second  under  Section  f^,  Indian 
Penal  Code,  similar  to  the  corresponding  charges  in  the 
first  set. 

The.fiuding  of  the  Magistrate  was,  that  the  accused  had 
either  committed  the  offence  of  intruding  on  the  privacy  of  a 
female  or  females,  or  attempted  to  do  so,  or  committed  criminal 
trespass,  and  had  thereby  committed  one  or  other  of  the  offences 
punishable  under  Section  609,  or  f?^,  or  447,  Indian  Penal  Code, 
on  both  counts  of  the  charges  for  14th  and  16th  June  1892  •  and 
the  sentence  was  a  single  one,  a  fine  of  Rs.  60. 

It  is  to  be  observed  that  in  none  of  the  counts  under 
Section  609,  Indian  Penal  Code,  is  any  intent  alleged,  and  in  the 
counts  under  Section  447  the  intent  alleged  is  simply  "  to  in- 
trude upon  the  privacy  of  female  residents."  The  contents  of 
these  counts  taken  with  the  judgment,  to  be  mentioned  pre- 
sently, suggest  the  inference  that  it  was  overlooked  by  the 
prosecution  and  the  Court,  that  to  constitute  intrusion  upon 
the  privacy  of  a  woman  an  offence  under  Section  609,  the 
intruder  must  be  **  intending  to  insult  the  modesty  of  such 
"  woman."  It  is  clear,  however,  that  the  opening  words  of  the 
section  relates  to  and  qualifies  each  one  of  the  acts  subsequent- 
ly mentioned  in  it  as  constituting  an  element  in  the  offence  there 
defined. 

Referring  again  to  the  charges,  it  was  an  admitted  fact 
that  the  accused  was  on  the  premises  of  the  prosecutor,  on  the 
night  of  the  14th  and  of  the  15tb,  and  the  principal  question 
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before  the  Magistrate  was  the  intent  with  which  he  was  there. 
The  finding  as  to  the  14th  appears  to  be  this  :  Accused's 
**  object  was  to  peep  into  the  private  apartments  (on  the  upper 
"  floor)  of  the  young  ladies  in  the  hoose,  whether  through  the 
"  glass  panes  of  the  bed-room  or  the  newly  made  holes  in  the 
**  bath-room  doors  and  as  to  the  15th,  that  his  intent  was  a 
"  bad  one  and  most  probably  the  same  as  that  above  described 
"  in  regard  to  his  visit  of  the  previous  night,  viz.,  to  endeavour 
"  to  look  into  the  private  apartments  of  the  young  ladies  staying 
"  downstairs,  and  may  be  to  bore  holes  there  also  if  an  oppor- 
"  tunity  offered."  In  a  long  order  of  June  30th,  preliminary  to 
the  drawing  up  of  charges,  the  Magistrate  remarks  "  I  apprehend 
"  that  a  person  trespassing  into  this  (the  upper)  or  the  lower 
"  verandah,  which  also  abuts  on  a  bath  and  bed-rooms  occupied 
"  by  young  ladies,  with  'the  object  of  peeping  in,  may  validly 
"  be  held  to  *  intrude,  upon  the  privacy'  of  the  occupants  of  the 
"  room  and  that  the  commission  of  this  offence  does  not 
"  necessitate  actual  entry  into  the  rooms  themselves."  Here 
again  "  intention  to  insult  the  modesty  of  a  woman  "  is  not 
alluded  to.  V 


Virtually,  the  conviction  rests  upon  the  ground  that  the 
accused  on  each  night  intended  to  peep,  or  endeavoured  to  peep 
into  the  apartments  occupied  by  ladies  of  the  household,  and  it 
is  unnecessary  to  determine  whether  being  on  the  premises 
with  this  intent  amounts  to  an  offence,  until  it  has  been  deter- 
mined whether  this  was  in  fact  the  intent  with  which  the 
accused  was  there. 

After  discussing  the  evidence  the  judgment  concludes 
thus — 

The  right  conclusion  upon  the  whole  evidence,  as  it 
appears  to  me,  is  that  it  is  not  proved  either  that  the  accused 
entered  or  remained  in  the  upper  verandah  on  the  14th  with  the 
intent  imputed  to  him  by  the  Magistrate,  or  with  any  other  intent 
constituting  his  presence  there  criminal  trespass,  while  it  is 
equally  not  proved  that  he  was  there  with  the  intent  he  asserts 
or  with  some  other  innocent  intent.  The  intent  is  in  short  not 
proved  at  all.  Not  a  single  fact  is  proved  which  is  not  con- 
sistent with  his  innocence  of  the  offence  imputed  to  him,  -and 
I  consider  that  he  is  entitled  to  bo  acquitted  in  respect  of  the 
charges  relating  to  the  14th  June. 

The  same  opinion  extends  to  the  charges  in  relation  to  the 
night  of  the  15th.  All  that  is  proved  as  to  that  night  is  that 
the  accused  entered  the  compound,  passed  over  the  ground 
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between  the  lower  verandah  and  the  hill  side,  and  was  passing 
out  of  the  compound  towards  the  road  to  Bishop  Cotton's  School 
when  the  bearer  stopped  him.  The  evidence  of  the  jhampani 
purports  to  refer  to  this  night  ;  but  it  is  of  no  value,  as  he  does 
not  profess  to  identify  the  accused  and  it  relates  to  a  person 
in  the  upper  verandah.  It  is  mere  conjecture  that  the  accused 
was  in  the  compound  that  evening  for  the  purpose  found  by 
the  Magistrate,  If  it  were  proved  that  he  had  been  for  a 
similar  purpose  in  the  upper  verandah  on  the  previous  night, 
the  conjecture  would  have  a  firmer  foundation.  As  it  is,  the 
conviction  in  respect  of  the  15th  also  seems  to  be  unsustainable 
and  should  be,  in  my  opinion,  reversed. 

The  question  which  I  have  indicated  above  as  to  whether 
the  facts  found  by  the  Magistrate  justified  the  convictions  con- 
sequently does  not  arise  for  decision. 

Application  allowed  :  conviction  quashed* 


No.  7. 

MAHA  NAND,—(AccusiD),— PETITIONER,  j 

Versus  \  Revision  Side. 

QUEEN-EMPRESS,— RESPONDENT.  ) 
Case  No.  1066  of  1892. 
(Plowden  J.) 

Hackney  Carriage  Act,  1879,  Sections  6  and  7 ^Driving  an  unlicensed 
carriage. 

To  drive  an  unlicensed  carriage  is  not  a  breach  of  Bale  I  of  the  Bnles 
made  for  the  Umballa  Cantonment  under  the  Hackney  Carriage  Act,  1879, 
so  as  to  be  punishable  under  Section  7. 

Petition  for  revision  of  the  order  of  Captain  B.  F.  Anderson^ 
Oantonment  Magistrate,  Umballa,  dated  12th  April  1892. 

The  petitioner,  a  bania  residing  in  the  Cantonment  of 
Umballa,  was  charged  and  convicted  under  Section  6  of  the 
Hackney  Carriage  Act,  1879,  for  "  driving  a  carriage  without 
"  a  license,"  and  sentenced  to  a  fine  of  Rs.  25.  The  accused 
was  tried  summarily  under  Section  260,  Criminal  Procedure 
Code. 

The  accused  applied  to  the  Chief  Court  for  revision  con- 
tending that  he  did  not  ply  his  carriage  for  hire  and  that  there 
was  no  evidence  that  he  did. 

The  judgment  of  the  Court  was  delivered  by 
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3rd  8$ptr.  1892.  Plowden,  J. — According  to  the  extract  from  the  "  Begister 
of  petty  ofiEences,  cognisable  cases  "  of  the  Cantonment  Magis- 
trate, Umballa,  which  forms  the  sole  existing  record  of  this 
trial,  the  accused,  who  is  a  bania  of  Umballa  Cantonment,  has 
been  charged  and  convicted  nnder  Section  6,  Act  XIV  of  1879, 
the  Hackney  Carriage  Act,  for  "  driving  a  carriage  without  a 
license,  "  and  sentenced  to  a  fine  of  Rs.  25.  The  Magistrate 
has  power  to  try  cases  summarily  under  Section  260,  Criminal 
Procedure  Code  and  the  breach  of  a  Rule  under  the  Act  is 
triable  summarily. 

Under  the  column  "  finding  and  sentence,"  leaving  out  un- 
important matters  as  to  warnings,  the  whole  of  the  information 
contained  in  the  record  is  this  :  "  The  accused  was  driving  his 
"phaeton  ghari  on  6th  instant  without  a  license  [though 
**  warned  not  to  do  so  by  Inspector  of  Police  on  4th  instant. 
"Inspector  of  Police  testifies  to  warning  him].  He  has  no 
"  license  and  Police  Sergeant  Ismail  testifies  to  his  driving  it 
"  on  the  6th.  Accused  also  admits  it  was  being  driven  on 
"  latter  date." 

In  reply  to  certain  enquiries  from  this  Court — the  extract 
furnished  leaving  ib  doubtful  whether  the  charge  referred  to  an 
unlicensed  carriage  or  an  unlicensed  driver — it  is  now  explain- 
ed that  the  "  accused  was  charged  with  driving  his  ghari, 
**  without  a  license  for  the  ghari,  which  is  an  offence  against 
"  Rule  I  of  the  Rules  published  under  Section  4  of  the  Act. 
"  Infringement  of  the  Rules  is  made  punishable  under  Section  6 
"of  the  Act." 

Rule  I  runs  as  follows : — "  Every  hackney  carriage  (ex- 
"  cept  as  provided  in  Rule  24)  shall  be  required  to  take  out  a 
"  license  from  the  Cantonment  Committee." 

Section  6  appears  to  have  been  misquoted  by  the  Canton- 
ment Magistrate  in  place  of  Section  7,  which  runs  as  follows : 
"  Any  person  breaking  any  rule  made  under  the  Act  shall  be 
"  punished  with  fine  which  may  extend  to  Rs.  50." 

Whether  any  infringement  of  the  Rule  above  cited  is 
possible,  so  as  to  render  a  person  liable  under  Section  7  of  the 
Act,  is  a  question  on  which  no  opinion  is  necessary.  It  certainly 
is  not  obvious  what  person  is  liable  to  be  punished  under 
Section  7  if  a  hackney  carriage  does  not  take  out  a  license,  or 
if  it  is  not  required  to  take  out  a  license,  whichever  may  bo 
the  correct  view  of  the  obligation  created  by  Rule  I.  But  I 
have  no  manner  of  doubt  that  to  drive  an  unlicensed  carriage 
18  not  a  breach  of  the  Bole  puniBhable  under  Section  7« 
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By  Section  2  of  tlie  Act  "  hackney  carriage  "  means  "  any 
**  wheeled  vehicle  drawn  by  animals  and  used  for  the  conveyance 
"  of  passengers  which  is  kept;  or  offered,  or  plies  for  hire,"  and*  it 
is  to  be  presumed  that  in  the  Rule  I  which  is  quoted  "  hack- 
ney carriage "  is  used  in  the  same  sense. 

It  does  not  appear  that  at  the  trial  any  evidence  was 
given  and  there  is  no  finding  that  the  phaeton  ghari  referred 
to  in  the  extract  is  a  carriage  which  is  kept,  or  offered,  or  plies 
for  hire. 

The  importance  of  this  definition  is  shown  by  Section  6  of 
the  Act,  under  which  section  and  Section  4,  Rule  I,  is  framed. 
That  rule  was  probably  intended  to  be  a  rule  under  clause  (a) 
of  Section  6,  which  enacts  that  a  Rule  may  direct  that  "  No 
"  hackney  carriage  or  no  hackney  carriage  of  a  particular  de- 
"  scription  shall  be  let  to  hire,  or  taken  to  ply,  or  offered  for  hire, 
"  except  under  a  license  granted  in  that  behalf  while  clause 
(b)  enacts  that  a  Rule  may  direct  that  "  No  person  shall  act 
"as  driver  of  a  hackney  carriage  except  under  a  license 
"granted  in  that  behalf,"  to  which  clause  Rule  9  corresponds. 
It  is  now  clear  that  the  Magistrate  did  not  intend  to  convict 
of  a  breach  of  Rule  9,  but  there  is  not  on  the  record  the 
faintest  suggestion  that  the  accused  had  let  to  hire,  or  taken  to 
ply,  or  offered  for  hire  the  carriage  referred  to  in  the  extract. 

In  his  application  to  this  Court  the  petitioner  says ;  He 
drove  tho  carriage  to  make  the  horses  go  properly :  he  did 
"not  ply  for  hire  and  there  is  no  evidence  that  he  did." 

Under  Section  263,  Criminal  Procedure  Code,  among  the 
prescribed  particulars  in  the  record  of  a  summary  trial  are — 
"  (g)  the  plea  of  the  accused  and  his  examination  (if  any)." 

The  extract  which  forms  the  record  of  this  case  contains 
no  corresponding^  column.  It  is  impossible  to  say  what  the 
defence  of  the  accused  to  the  Cantonment  Magistrate  was ; 
therefore  impossible  to  say  that  it  was  not  the  same  as  he  now 
urges. 

In  the  absence  of  a  finding,  and,  so  far  as  appears  of  any 
evidence,  that  the  carriage  which  accused  was  driving  ought 
to  have  been  a  licensed  carriage,  the  conviction  clearly  cannot 
stand.  It  is  accordingly  reversed,  and  it  is  ordered  that  the 
fine,  if  levied,  be  refunded. 

The  form  of  register  used  for  this  trial  will  form  the 
subject  of  a  separate  order. 
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QUEEN-EMPRESS, 
Versus 

GHAFUR  AND  SEVEN  OTHERS,— ACCUSED. 
Case  No.  1145  of  1892. 
(Plowden  &  Stogdon,  JJ.) 

Indian  Penal  Code,  Sections  149,  304  and  325— tTniaw/uZ  assembly— 
Culpable  homicide  not  amounting  to  murder— Voluntarily  causing  grievout 
hurt'^New  trial. 

The  accused  eight  in  number  and  armed  with  lathis  beat,  first,  M. 
then  N.  A.  who  came  to  his  aid,  and  then  A.,  who  died  of  the  injuries  he 
received,  his  sknll  being  extensively  fractured. 

The  case  was  tried  by  a  first  class  Magistrate,  who  convicted  and 
sentenced  the  accused  as  follows— 

G.  under  Section  Hh  Indian 
Penal  Code :  one  year's  rigorona  im- 
prisonment  and  Bs.  20  fine. 

The  other  accused  under  Section 
148,  Indian  Penal  Code,  four  months' 
imprisonment  and  Rs.  10  fine. 
Beldy  that  the  convictions  and  sentences  must  be  set  aside  and  the 
District  Magistrate  be  directed  to  inquire  into  and  try  the  case  on  chaigee 
as  follows ' 

G.  on  charges  under  Section  304 
and  Section  825,  Indian  Penal  Code, 
and  all  the  other  accused  under  Sec- 
tions and  iff,  Indian  Penal 
Code,  in  respect  of  the  injury  to  and 
^  death  of  A. 

All  the  accused  on  charges 
under  Section  148  and  Section  i4t» 
Indian  Penal  Code,  as  regards  the 
injuries  to  M.  A.  and  N.  A. 

Case  reported  for  revision  under  Section  438,  Criminal  Procedure 
Code,  hy  /.  A.  Anderson  Esquire,  Sessions  Judge,  Delhi,  by 
order  dated  IQlk  July  1892. 

The  facts  of  this  case  sufficiently  appear  in  the  following 
judgment  delivered  by  the  Chief  Court— 

Plowden,  J.— Before  passing  a  final  order  in  this  oase,  I 
desire  to  consult  one  of  my  learned  colleagues. 

The  case  for  the  prosecution  was  that  the  accused,  eight 
in  number  and  armed  with  lathis,  beat,  first,  Maahar  Ali,  then 
Hur  Ali  who  came  to  hi*  aid,  and  then  Allahdia,  who  died  of 
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the  injuries  received,  his  skull  being  extensively  fractured. 
The  Police  chalaned  Ghafur  under  Section  J,  Indian  Penal 
Code,  and  the  rest  under  Section  148,  Indian  Penal  Code.  This 
was  not  approved  by  the  District  Magistrate  who  considered 
that  the  case  was  primd  facie  one  under  Section  302,  Indian 
Penal  Code,  remarking,  "  there  is  nothing  to  show  that  the 
**  actual  assailant  was  not  taking  the  full  risk  of  killing  the 
'*  deceased.  The  medical  eTidence  suggests,  taken  with  the 
**  rest,  deliberate  and  cruel  violence.  On  the  other  hand,  if  the 
•'risk  of  causing  death  was  not  contemplated,  then  the  offence 
**  would  be  under  Section  326  only."  The  case  was  sent  to  a 
Magistrate  first  class  "  to  dispose  of  it  according  to  law,  either 
"  by  inquiry  or  trial,  as  may  appear  proper,  but  a  count  under 
•*  Section  302,  Indian  Penal  Code,  should  certainly  bfe  added  in 
*'  the  charge  sheet." 

The  District  Magistrate  in  passing  from  Section  302  to 
Section  326,  Indian  Penal  Code,  has  entirely  overlooked  the 
offence  of  culpable  homicide  not  amounting  to  murder  defined 
in  Section  299  and  punishable  under  the  second  clause  of 
Section  304,  Indian  Penal  Code,  where  the  act  is  done  with  the 
knowledge  that  it  is  likely  to  cause  death  but  without  any 
intention  to  cause  death,  or  such  bodily  injury  as  is  likely  to 
cause  death. 

Eventually,  a  first  class  Magistrate  charged  and  tried  the 
accused  on  charges  as  follows: — Ghafur  Section  -JJ|,  Indian 
Penal  Code,  and  the  other  accused  under  Section  148,  Indian 
Penal  Code,  only.  He  sentenced  Ghafur  to  one  year's  imprison- 
ment  and  Rs.  20  fine,  and  the  others  to  four  months'  imprison- 
ment and  Rs.  10  fine.  Their  appeals  were  rejected  by  the 
Sessions  Judge,  who  added  that  Ghafur's  sentence  was  to  be 
regarded  as  under  Section  148  rather  than  Section  325,  Indian 
Penal  Code.  He  has  now  forwarded  the  record  for  enhance- 
ment of  sentence. 

In  my  opinion,  the  pi^oper  course  is  to  direct  a  new  trial 
before  the  Sessions  Court,  all  the  accused,  except  Ghafur,  being 
committed  on  charges  under  Sections  J  and  f ,  Indian  Penal 
Code,  in  respect  of  the  injury  to  and  death  of  AUahdia,  and 
Ghafur  on  charges  under  Section  304  and  Section  326,  Indian 
Penal  Code,  in  addition  to  charges  against  all  under  Section 
148  and  under  Section  as  regards  the  injuries  to  Mazhar 
Ali  and  Nur  Ali.  It  may  be  mentioned  with  regard  to  the 
conviction  under  Section  148,  Indian  Penal  Code,  that  there  is 
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no  description  of  the  lathis  and  no  finding  in  either  judgment 
that  they  are  deadly  weapons,  or  things,  which  nsed  as  wea- 
pons of  offence,  are  likely  to  cause  death ;  and  it  cannot  be  said 
generally  and  as  a  matter  of  law  that  a  lathi  is  either.  The 
files  will  be  laid  before  the  Bench  on  the  first  Bench  day 
final  orders. 

7ih  Septr,  1892.  After  reading  the  order,  dated  August  24th,  of  which  a  copy 
will  accompany  this  order,  we  are  of  opinion  that  the  course  there- 
in proposed  is  correct,  subject  to  the  slight  -modification  thit^ 
reversing  the  convictions  and  sentences  passed  by  the  Magis- 
trate, in  place  of  directing  a  new  trial  before  the  Sessions 
Court,  we  direct  that  the  case  bo  sent  for  inquiiy  and  trial  into 
the  Court  of  the  District  Magistrate,  who  is  competent  to 
dispose  finally  of  all  the  charges  of  which  there  is  evidence  and 
who  should  have  taken  up  the  case  himself  in  the  first  instance. 

The  sentence  already  suffered  can  be  taken  into  account  in 
passing  sentence  upon  any  of  the  accused  who  may  be  again 
convicted. 

Oonvictions  and  sentences  reversed  and  neto  trial  ordered. 


No.  9. 

QTJEEN-EMPRESS, 

Versus 
PATTU.—ACCUSED. 
Case  No.  1301  of  1892. 
(Plowdkn,  J.) 

Indian  Railu>ay8  Act,  1890,  Section  101" Endangering  §a/et^  ofper9om§^ 
Oat$man  asUep — Engine  driver  omitting  to  gtop  train — Saneiion,. 

The  Magistrate  f  oand  that  the  accused,  a  gateman,  was  asleep  on  duty 
and  did  not  open  his  gates  when  a  train  was  coming  :  that  the  aocnaed 
was  therefore  negligent  on  dnty  and  the  safety  of  hnman  beings  was 
thereby  pnt  in  danger :  and  the  Magistrate  held  that  the  aconsed  was  sot 
free  from  responsibility  becanse  the  engine  driyer  also  neglected  to  stop  his 
train  before  reaching  the  gates. 

Held  that  the  conviction  was  right  nnder  Section  101,  Indian  HailwaTs 
Act,  1890. 

Held,  also,  that  no  sanction  is  necessary  to  the  institution  of  a  oom- 
plaint  of  an  oSenoe  pnniahable  under  Section  101. 
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Ouie  re^poTted  fw  revision  und&r  Section  438,  Oriminal  Procedure 
Oode,  by  P.  D.  Agnew  Esquire,  District  Magistrate^  Delhi, 
by  order  dated  I6ih  August  1892. 

The  facts  reported  by  the  District  Magistrate  were  stated 
as  follows^ 

The  driver  of  a  night  train  on  the  Rajpatana-Malwa  Bail- 
way  ran  through  a  closed  gate,  which  was  in  accused^s  charge 
at  the  time,  while  the  accused  himself  was  asleep  on  dnty. 

The  accused,  on  conviction  by  Rai  Bahadur  Piyari  Lai, 
exercising  the  powers  of  a  Magistrate  of  the  first  class  in  the 
Delhi  District,  was  sentenced,  by  order  dated  23rd  June  1892, 
under  Section  101  of  the  Railways  Act,  IX  of  1890,  to  pay  a  fine 
of  Rs.  50  or  to  suffer  three  months'  rigorous  imprisonment 
in  default. 

ITie  proceedings  are  forwarded  for  revision  on  the  follow- 
ing grounds — 

I.  Babu  Mohindro  Lai  Ghose,  who  conducted  the  prose- 
cution on  behalf  of  the  Railway  authorities,  acted 
without  the  sanction  of  his  superior  officers,  and 
misrepresented  to  the  Magistrate  the  duties  of  a 
gateman,  which  are  merely  to  see  his  lamps  properly 
lighted  and  to  lower  his  signal  and  open  his  gates 
when  he  hears  a  train  coming. 

II.  The  gate,  of  which  accused  was  in  charge,  is  protect- 
ed on  each  side  by  a  semiphore  signal,  the  arm  of 
which  must  be  lowered  before  a  driver  is  entitled  to 
pass  by  day.  The  same  lever  which  works  the  arm 
also  works  a  spectacle  in  front  of  a  lamp  for  use  by 
night,  which  shows  a  red  light  when  the  arm  is  up, 
and  a  green  light  when  the  arm  is  lowered.  After 
passing  the  signal,  the  driver  at  night  would  see  a 
red  light  in  the  centre  of  the  line  on  the  gate  if 
closed  and  a  white  light  on  the  side,  if  open  to  the 
railway.  Had  the  driver  stopped  his  train  when  he 
saw  the  signals  against  him,  as  he  was  bound  to  do 
by  Railway  rules,  there  would  have  been  no  acoi* 
dent  and  only  a  short  delay  would  have  beea 
neeeasaxy. 

ni.  The  fault  in  my  opinion  lay  with  the  driver  and  tiot 
the  gateman,  the  conviction  against  whom  should  be 
quashed,  and  the  fine  refunded. 

The  following  judgment  was  deliyered— 
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9th  Bepir.  1892.  Plowden,  J. — After  reading  the  evidence  of  Babn  Molmuiro 
Lai  Ghose,  I  cannot  find  that  he  gave  any  evidence  as  to  the 
duties  of  a  gatekeeper,  so  far  as  the  record  shows,  and  I  am  at 
a  loss  to  understand  upon  what  basis  the  allegation  that  he 
misrepresented  to  the  Magistrate  the  duties  of  a  gateman  is 
founded. 

The  duty  of  a  gateman  is  now  described,  on  the  authoriiy 
of  the  Executive  Engineer  of  the  Railway,  who  has  promoted 
this  reference,  to  be  "  to  see  his  lamps  properly  lighted  and  to 
"  lower  his  signal  and  open  his  gates  when  he  hears  a  train  com- 
ing**  The  Magistrate  has  found  that  the  accused,  a  gateman, 
being  asleep  on  duty  did  not  open  his  gates  when  a  train  was 
coming ;  and  that  the  accused  was  therefore  negligent  on  duty 
and  that  the  safety  of  human  beings  was  thereby  put  in  danger : 
and  he  holds  that  the  accused  is  not  free  from  responsibility 
because  the  engine  driver  also  neglected  to  stop  his  train  before 
reaching  the  gate, 

A  Railway  servant,  and  a  gatekeeper  is  such,  who,  when 
on  duty,  endangers  the  safety  of  any  person  by  any  negligent 
omissioui  commits  an  offence  punishable  under  Section  101  of 
the  Railways  Act,  1890. 

The  conviction  is  right,  unless  it  can  be  held  that  there  is 
no  evidence  that  the  endangering  of  safety  was  the  consequenoe 
of  the  gatekeeper's  negligence. 

But  it  is  clear  to  my  mind  that  this  cannot  be  held«  The 
immediate  cause  of  the  danger  to  personal  safety  was  the  col- 
lision between  the  train  and  the  closed  gates.  The  efficient 
causes  of  this  collision  were  two,  viz.,  the  continuance  of  the 
train  in  its  course^  notwithstanding  the  signals  being  against  it, 
and  the  closed  condition  of  the  gates.  The  collision  would 
have  been  impossible,  in  spite  of  the  driver's  omission  to  stop 
the  train,  if  the  gates  had  been  opened  as  they  ought  to  have 
been.  That  they  were  not  opened  was  due  solely  to  the  neglect 
of  the  gateman  who  was  asleep  on  duty. 

There  is  no  difficulty,  to  my  mind,  in  accepting  the  view 
that,  on  the  facts  found,  both  the  gatekeeper  and  the  driver 
might  be  within  the  reach  of  Section  101,  the  former  by  reason 
of  not  having  the  gates  open  before  an  approaching  train,  the 
latter  by  reason  of  not  stopping  the  train  short  of  the  loosed  gates. 
At  present,  I  am  concerned  only  with  the  gatemahs|})08e 
conviction  by  the  Magistrate  appears  to  be  warranted  by 
on  the  facts  found. 
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It  is  not  clear  whether  revision  is  also  sought  on  the 
ground  that  this  prosecntion  which  was  instituted  by  the 
Babn,  an  Inspector  of  the  Engineering  Department,  had  not 
been  sanctioned  by  his  superior  officer.  No  such  sanction  is 
requisite  under  the  Railways  Act  or  the  Criminal  Procedure 
Code.  The  due  discharge  by  a  Railway  servant  of  a  duty  on 
which  the  safety  of  persons  using  a  Railway  may  depend  is  a 
matter  of  public  concern  rather  than  of  mere  departmental 
discipline,  and  it  is  not  apparent  why  departmental  sanction 
to  a  prosecution  for  breach  of  the  duty  should  be  requisite. 

The  conviction  will  accordingly  be  maintained. 

Oontnction  upheld. 

No.  10. 

AHMAD  SHAH,— (Accused),— APPELLANT,  n 

Versus  >  Apfillam  Bisi.' 

QUEBN-EMPRBSS,— RESPONDENT.  ) 
Case  No.  361  of  1892. 
(Plowdbn  &  Stogdon,  JJ.) 

Indian  Penal  Code,  Sections  235  and  240 ^Possession  of  instrwnent  for 
purpose  of  using  the  same  for  counterfeiting  coin — Delivery  of  Queen's  coin, 
with  hnowledge  that  it  is  counterfeit 

The  aocased  went  into  a  Tillage  and  parohased  Bweetmeats  from  one 
K.  for  which  he  paid  with  a  coanterfeit  two  anna  bit :  he  also  delivered 
another  counterfeit  two  anna  bit  to  B.  in  payment  for  some  milk.  E., 
on  disoorering  the  fraud,  pursued  the  accused  and  aided  by  two  others, 
arrested  him.  On  being  pursued  the  accused  threw  away  a  yellow  bag 
which  wGifi  found  to  contain  a  mould,  an  instrument  called  a  **  gugi "  used 
for  keeping  up  a  draught  in  a  fire,  a  file  and  some  white  metal,  all  evi- 
dently instruments  or  materials  used  for  counterfeiting  coin. 

Held,  upon  these  facts,  that  the  conviction  should  have  been  under 
Section  285,  Indian  Penal  Code,  and  not  under  Section  240,  the  latter 
section  not  applying  to  the  actual  coioer  and  there  being  nothing  to 
show  nnder  what  circumstances  the  accused  became  possessed  of  the 
connterfeits  of  the  Queen's  coin. 

Appeal  from  an  order  of  conviction  passed  by  0.  E.  Oladsione^ 
Esquire,  District  Magistrate^  Umballay  dated  Srd  June  1892. 

The  accused  was  convicted  of  an  offence  under  Section  240, 
Indian  Penal  Code,  by  the  District  Magistrate,  TJmballa,  and 
sentenced  to  seven  years'  rigorous  imprisonment.  The  convic- 
tion was  confirmed  by  the  Sessions  Judge  under  Section  34, 
Criminal  Procedure  Code,  but  he  reduced  the  sentence  to  five 
years'  rigorous  imprisonment. 
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The  aooQsed  then  appealed  to  the  Chief  CoxarL  The 
judgment  of  the  Court  was  delivered  hy 

lOfh  8eptr.  1892.  Stogdon,  J. — This  is  an  appeal  from  a  conviction  under 
Section  240,  Indian  Penal  Code,  of  frandnlent  delivery  of  Qneen'B 
coin  which  the  deliverer  knew  to  be  counterfeit  at  the  time 
when  he  became  possessed  of  it. 

Accused  who  is  a  Muhammadan  fakir  went  into  the  villa^ 
of  Kurali  and  purchased  sweetmeats  from  one  Knrta,  for  whidk 
he  paid  with  a  counterfeit  two  anna  bit.  He  also  delivered 
another  counterfeit  two  anna  bit  to  Ralla  in  payment  of  the 
price  of  some  milk.  Kurta  discovered  the  fraud  and  he  and  his 
brother  Moti  pursued  accased,  who  threw  away  a  yellow  bag 
which  was  found  to  contain  a  mould,  an  instrument  called  a 
"  gugi "  used  for  keeping  up  a  draught  in  a  fixe,  a  file  and 
some  white  metal,  all  evidently  instruments  or  materials  used 
for  counterfeiting  coin.  Dhari,  dafadar  of  chaukidars,  came 
up  and  helped  to  secure  acciused. 

Accused's  defence  was  that  the  counterfeit  coins  were 
given  to  him  by  a  fakir  named  Daya  Ram  whom  he  met  on  the 
road  and  who  asked  him  to  buy  food  in  the  village  and  to 
bring  it  to  him  in  the  takia  outside  the  village.  The  bag 
and  coining  implements  he  asserted  belonged  to  the  fakir  and 
not  to  him.  He  appears  to  have  made  this  assertion  from  the 
very  first  and  search  was  made  for  Daya  Bam,  but  he  oonld 
not  be  found.  In  appeal,  accused  asserts  that  Daya  Bam  is 
the  real  culprit  and  that  the  Deputy  Inspector  took  a  bribe  to 
let  him  go.  It  is  possible  that  accused  had  an  accomplice,  but 
the  evidence  is  clear  that  he  threw  away  the  bag  containing 
the  coining  tools,  and  there  is  not  sufficient  reason  for  disbeliev- 
ing  it  or  for  thinking  that  he  did  not  know  that  the  coins  were 
counterfeit.  The  conviction  under  these  circumstances  should 
not  have  been  under  Section  240,  Indian  Penal  Code.  That 
section  does  not  apply  to  the  actual  coiner,  and  there  is  nothing 
to  show  under  what  circumstances  accused  became  possesses 
.  of  the  counterfeits  of  the  Queen's  coin.  The  conviction  should 
have  been  under  Section  235,  Indian  Penal  Code,  and  we  alter 
it  to  one  under  that  section.  As  the  sentence  appears  to  be 
unduly  severe,  we  alter  it  to  one  of  rigorous  imprisonment  &r 
three  years,  three  months  to  be  in  solitary  confiuement- 

Appeal  ditnttMed :  $mHenee  rednMl^ 
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No.  11. 

MUHAMMAD  KHAN,— PETITIONER, 
Versui 

MUHAMMAD  RAMZAN,-RB8P0NDENT. 
Case  No.  1092  of  1892. 
(Plowden,  J.) 

Criminal  Procedure  Code,  Section  19&^ Banetion  to  prosecute /or  faUe 
charge  of  offence  and  gimnq  false  evidence, 

H.  B.  made  a  charge  against  H.  E.  and  others  of  a  violent  assault 
upon  him  and  others.  The  charge  was  investigated  hj  a  Magistrate  and 
M.  E.  was  discharged.  ^ 

The  Magistrate  and  Sessions  Judge  refused  sanction  under  Section 
195,  Criminal  Procedure  Code,  to  M .  E.  to  file  a  complaint  against  M.  B. 
under  Section  211, Indian  Penal  Code. 

Beldf  under  the'particular  circumstances,  that  this  was  a  fit  case  in 
which  sanction  should  be  given. 

Petition  for  revision  of  an  order  of  B.  L.  Harris^  Esquire^ 
Sessions  Judge,  Ferozepore,  dated  23ri  May  1892. 

GonldsbBry,  for  petitioner. 
Shircore,  for  respondent. 

This  was  an  application  to  revise  an  order  of  the  Sessions 
Jndge,  Ferozepore,  upholding  the  order  of  a  Magistrate  refas- 
ing  sanction  to  the  petitioner  to  file  a  complaint  against  the 
respondent  for  bringing  a  false  charge  against  him  and 
of  giving  false  evidence. 

The  facts  are  given  in  the  jadgment  of  the  Conrt  which 
was  delivered  by 

Plowden,  J.— I  have  heard  Mr.  Shircore  at  length  for  the  10ft  Septr.  1892. 
original  prosecutor  and  considered  his  argnment. 

The  main  facts  are  these  :  Prosecutor  made  a  chof ^e 
agauiat  Muhamm«d  Khan  and  others  of  a  violent  assault  upcm 
him  and  others.  This  charge  was  investigated  by  a  Magistrate 
and  the  aocosed  was  disohai^d.  The  prosecutor  dad  Muha;m- 
mad  Khan  are  acquainted  with  each  other,  and  not  on^ood 
twns.  According  to  prosecutor's  story,  Muhammad  Khan  had 
in  daylight  attacked  him  and  woundjfti  him  on  the  fiho^lder 
with  a  gandasa  or  chhavi. 

The  Magistrate  in  his  judgment  discharging  the  accused, 
found  that  the  nature  of  the  injuries  on  the  prosecutor  was 
most  suspicious:  that  they  had  not 'been  shown  at^fira  poliee 
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chonki  to  which  he  went  immediately  after  the  alleged  a88aoli» 
or  to  the  Magistrate  whom  he  met  at  tlie  chonki.  He  thonghi 
there  had  been  a  good  deal  of  fabrication  on  the  part  of  the 
complainants  and  almost  all  the  witnesses  were  tntored.  As 
to  identification,  he  found  it  was  a  striking  fact  that  proBeontor 
had  not  named  any  of  tbe  accused  to  the  constable  at  the 
chonki  or  to  the  Magistrate  there,  nor  in  the  first  report  to  the 
police  (excepting  Imam  Din)  and  he  found  that  the  names  of 
the  accused  were  subsequently  invented. 

On  Muhammad  Khan's  application  for  permission  to  pro- 
secute the  prosecutor  under  Sections  211,  193  and  195,  Indian 
Penal  Code,  the  Magistrate  refused  leave  and  recorded  an  order 
that  there  is  no  reason  to  hold  thai;  the  substantial  facts  relat- 
ing  to  assault  are  false  and  groundless.  It  cannot  be  ooncln* 
"  sively  said,  after  going  through  the  file,  that  Mnhammad 
"  Khan,  petitioner,  was  not  present  in  this  fight.  He  may  have 
"been  or  he  may  not.  Consequently  there  are  no  sufficient 
"reasons  to  grant  permission  under  Section  211,  Indian  Penal 
"Code."  Further  he  says:  "  There  is.  nothing  on  the  file  to 
"establish  a  charge  under  Section  193  or  Section  195.  I  do 
^  not  think  that  the  offence  defined  in  the  said  sections  can  be 
"  thoroughly  proved  by  the  evidence  on  the  file." 

This  is  a  very  extraordinary  order.  Muhammad  EHum's 
ease  is  that  he  was  not  present  at  all  at  the  time  of  the  alleged 
assault.  If  he  was  not,  the  prosecutor  has  clearly  been  guilty 
of  making  a  false  charge  knowing  it  to  be  false,  and  of  giving 
false  evidence.  Naturally,  on  the  file  at  which  the  Magistrate 
looked,  there  could  not  be  any  conclusive  proof  that  Muham- 
mad Khab  was  not  prcHent,  nor  could  any  proof  of  offences 
under  Sections  193  and  195,  Indian  Penal  Code,  by  the  prose- 
cutor be  expected,  seeing  that  the  Magistrate  disbelieved 
the  evidence  for  the  prosecutor  and  discharged  the  accosed 
without  taking  any  evidence  to  contradict  the  evidence  for  the 
prosecution.  Further,  conclusive  proof  is  not  what  is  needed 
before  sanction  to  prosecute  is  granted.  What  is  needed  is  a 
primd  facie  case,  and  that  exists  on  the  face  of  the  Magistrate's 
judgment  when  conpled  with  the  petitioner's  allegation  that  he 
was  not  present  at  all  at  the  alleged  fight.  It  may  be  perfectly 
true  that  there  is  some  substantial  foundation  for  the  allega- 
tion that  the  prosecutor  and  his  friends  were  assaulted.  That 
is  not  the  point.  The  question  is,  whether  assuming  that  there 
was  an  assault,  the  prosecutor  charged  the  accused  as  being  in  it 
knowing  full  well  that  he  was  not. 


Digitized  by 


1892.  CRIMINAL  JUDGMENTS— No.  12.  27 

This  is  the  petitioner's  case  and  he  asserts  he  can  prove  it 
ahd  asks  permission  to  be  allowed  to  do  so  ;  and  he  shows  ample 
g;ronnd  for  permission  being  granted.  If  the  tme  state  of  the 
case  is  such  as  the  petitioner  undertakes  to  prove,  the  prose- 
cutor is  a  person  who  richly  deserves  to  be  punished.  I  do  not 
in  any  way  prejudge  the  coming  inquiry,  but  at  present  I  have 
the  decision  of  a  Magistrate  who  heard  all  the  evidence  for  the 
prosecutor,  not  merely  that  the  accusation  was  not  proved,  but 
that  it  shows  strong  indications  of  being  false  and  fabricated ; 
and  that,  after  hearing  counsel  for  the  prosecutor,  seems  primd 
facte  sufficient  to  warrant  sanction  being  granted  to  the  peti- 
tioner to  institute  criminal  proceedings. 

The  charge  made  against  him  by  Muhammad  Bamzan  was 
made  on  February  20th,  1892,  to  the  Thanadar,  Ferozepore, 
when  he  went  to  the  spot  in  consequence  of  the  report  made  at 
the  thana  on  February  19th,  by  one  Kamar  Din,  who  professed 
to  have  been  sent  by  one  Jamal  Din  Khan,  who  had  been  in 
company  with  Muhammad  Ramzan  at  the  time  of  the  alleged 
assault.  There  was  no  complaint  before  the  Magistrate,  but 
Muhammad  Khan  and  others  were  chalaned  by  the  Police  to  .  </ 
the  Magistrate  under  Section  307,  Indian  Penal  Code.  In  the 
inquiry,  Muhammad  Bamzan  was  examined  as  a  witness. 

I  grant  sanction,  accordingly,  for  the  prosecution  of  Muham- 
mad  Bamzan  under  Section  211,  Indian  Penal  Code,  in  respect 
of  the  charge  made  by  him  on  February  20th,  to  the  Thanadar, 
Ferozepore,  and  under  Sections  193  and  195,  Indian  Penal 
Code,  in  respect  of  the  evidence  given  by  him  as  a  witness  in 
tlie  judicial  proceeding  held  in  the  Court  of  Rai  Shiv  Narain, 
Magistrate,  Ist  class,  Ferozepore,  between  the  7th  March  and 
4.th  April  1892. 

Order  accordingly. 

No.  12. 

DHABI,— (Accused),— PETITIONEB, 

Versus  ^  Bivisiov  8iBk. 

QUEEN-BMPBBSS,— BESPONDENT. 
Case  No.  1325  of  1892. 
(Plowdbn,  J.) 

Orminal  ProcBdur$  Codi^  Section  110 — Security  for  good  h$kavii,ur  from 
habitual  offenders — Evidence.  , 

Although  Bpedfio  offences  need  not  be  proved  to  have  been  oommitted 
by  the  person  »gaingt  whom  an  order  is  mado  under  Section  113,  Orinioal 
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Prooednre  Code,  it  is  neverthelM  neoesaary  that  there  should  at  laaat  ,^ 
eyidenoe  of  general  repnte  that  he  is  a  habitual  offender  of  the  olaas  ^ 
described  in  Section  110. 

It  is  easy  to  use  Section  110  for  purposes  of  oppression  if  Magtstratnn 
are  not  careful  to  require  clear  proof  against  the  accused. 

Feiition  for  revision  of  the  order  of  H,  B,  Beckett,  Esquire,  Dit^rui 
Magistrate,  Rawalpindi,  dated  22nd  July  1892. 

The  aconsed  -was  required  by  Captain  G.  J.  Dennys,  Can- 
tonment Magistrate,  Etawalpindi,  bj  order  under  Section  LIS, 
Criminal  Procedure  Code,  to  execute  a  bond  with  two  sureties 
for  Rs.  100  for  maintaining  good  behaviour  for  six  months,  or 
in  default  to  undergo  rigorous  imprisonment  for  a  like  period. 

The  District  Magistrate  upheld  the  order  upon  appeal. 

The  accused  then  applied  to  the  Chief  Court  on  the 
Revision  Side.   The  judgment  of  the  Court  was  delivered  by 

30 A  Nowr,  1892.  Plowden,  J. — ^There  is  no  evidence  against  the  accused 
that  he  is  a  person  of  the  reputation  described  in  Section  110, 
Criminal  Procedure  Code,  except  that  of  the  Sergeant  A» 
Khan.  He  says  that  accused  has  been  suspected  of  stealing 
a  gun,  and  of  other  offences  ;  that  he  gambles  and  receives 
stolen  property.  He  admits  that  his  house  has  never  been 
searched. 

Against  this  there  is  proof  that  he  is  a  £[abari  and  has  a 
shop,  and  holds  a  lioense  for  a  bamboo  cart  from  the  Municipal 
Committee. 

The  Magistrate  is  perfectly  correct  in  holding  that  specific 
offences  need  not  be  proved  to  have  been  committed  by  the 
person  on  whom  an  order  under  Section  112  has  been  made. 
This  is  clear  from  Section  117,  which  permits  the  fact,  that  a 
person  is  a  habitual  offender  to  be  proved  in  an  inquiry  under 
that  section,  by  evidence  of  general  repute  or  otherwise. 

But  it  is  necessary  that  there  should  at  least  be  evidence 
of  general  repute  that  he  is  a  habitual  offender  of  the  classes 
described  in  Section  110. 

The  evidence  in  this  case  is  too  slender  to  justify  a  fim^ing 
that  the  accused  is  by  general  repute  a  habitual  receiver  of 
stolen  property  or  a  habitual  thief.  There  is  no  previous 
conviction  :  his  house  has  not  been  searched  :  that  he  had 
to  give  security  before  is  no  evidence  that  he  is  an  offender 
now  (rf  any  of  the  kinds  d^cribed. 
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^  It  is  easy  to  use  Section  1 10  for  purposes  of  oppression,  if 

Hagistarates  are  not  caref al  to  require  clear  proof,  and  such 
proof  ought  always  to  be  insisted  on  bj  Disti-iot  Magistrates- 
In  the  present  case  the  District  Magistrate's  jadgment  is  as 
unsatisfactory  as  that  of  the  Magistrate  who  made  the  order. 

The  order  requiring  security  from  the  applicant  Dhari  is 
accordingly  reversed. 

Application  allowed  :  order  requiring  security  cancelled. 
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No.  1. 

DAULAT  KHAN,— (Defendant),— PETITIONEE,  n 

y^^s  >  RivisioN  81DB. 

MAST  ALI,— (Plaintiff),— RESPONDENT.  ) 
Caflo  No.  387  of  1890-91. 
(Before  G.  R.  Elsmie,  Esquire,  First  Financial  Commissioner.) 

P/atnf— Secandnm  allegata — D§cr99for  orcupaney  tighU  on  6am  oiAtr 
than  that  itted  for^ Material  irregularity. 

The  plaintiff  saed  for  occapancy  rights  under  Section  5,  lab-section 
(1)  (d),  Panjab  Tenancy  Act,  1887:  the  Commissioner  being  of  opinion 
that  the  plaintiff  had  a  right  of  occupancy  under  sub-section  (1)  (a) 
decreed  accordingly,  considering  it  unnecessary  to  determine  whether  the 
plaintiff  was  entitled  to  succeed  upon  the  grounds  alleged  by  him  in  his 
plaint 

Held  by  the  Financial  Commissioner  on  revision,  that  it  was  a 
material  irregularity  on  the  part  of  the  Commissioner  to  award  the 
plaintiff  a  higher  status  than  that  asked  for.  The  plaintiff  had  ma^ 
no  claim  ander  section  5,  sub-section  (1)  (a),  or  amended  his  plaint  asking 
for  such  relief,  or  in  any  way  adyanced  a  claim  to  be  of  a  higher  status 
than  that  described  in  sub-seotion  (1)  (d). 

Petition  f^r  revision  of  the  decree  of  0,  M.  Ogilvie  Esquire^ 
Commisiioner,  Lahore^  dated  13th  May  1891. 

Sliam  Lai,  for  respondent. 

The  plaintiff  sued  to  contest  a  notice  of  ejectment  in 
respect  of  3  kanals  10  ni arias  of  land,  claiming  rights  of 
occopancy  ncder  Section  5,  snb-section  (1)  ((f).  Tenancy  Act, 
1887.  The  first  Court  decreed  the  plaintiff's  claim ;  bnt  upon 
appeal  the  Collector  of  Gurdaspur  (Lieutenant-Colonel  J.  B. 
Hntchinson)  dismissed  the  suit. 

Upon  further  appeal,  the  Commissioner  (Mr.  G.  M. 
Ogilvie)  held  that  "  the  point  whether  the  plaintiff  and  his 
**  predecessors  did  or  did  not  come  under  the  definition  of 
"jagirdars*  may  be  doubtful.  It  is  not  necessary  to  decide 
•  Cf,  Section  6,  "  because  the  plaintiff  is  entitled  to 
rob^tion  (1)  (d).    "occupancy  rights  on  other  grounds.  It 
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is  clear  that  he  and  his  direct  male  predecessors  for  more  iban 
"  two  generations  had,  at  the  period  when  the  Tenancy  Act 
"  commenced,  occupied  this  land  for  more  than  twenty  years 
"  without  payment  of  any  rent.  This  is  enough  to  constitute 
"the  plaintiff  an  occupancy  tenant  under  Section  5,  sob- 
"  section  (1)  (a)  of  the  Act.    It  is  immaterial  that  the  poei- 

tion  of  the  occupiers  was  that  of  ma5dars ;  or,  if  it  signifies, 
*'  it  adds  to  the  strength  of  plaintifE*s  case.  The  mafi  has  been 
"  resumed  and  the  plaintiff  can  now  be  charged  with  revenue 
"and  rent.  But  there  appears  not  to  be  the  slightest  doubt 
"  that  he  has  acquired  occupancy  rights  in  this  plot  under 
"Section  (5),  sub-section  (1)  (o).  Appeal  accepted:  order 
"of  Collector  reversed:  and  order  of  first  Court  aflBrmed. 
"  The  tenant  is  a  tenant  under  Section  5,  sub-section  (1)  (a) 
"  of  the  Act." 

The  defendant  then  moved  the  Financial  Commissioner  on 
the  Revision  Side.    The  following  judgment  was  delivered— 

7th  Deer.  1891.  Financial  CoMMissroNER. — I  think  it  was  a  material 
irregularity  on  the  part  of  the  Commissioner  to  award  to  tbe 
plaintiff  a  higher  status  than  that  for  which  he  had  sued. 
Plaintiff  sued  for  occupancy  rights  under  Section  5,  sub-section 
(1)  (d). 

The  first  Court  gave  him  a  decree.  The  second  Court 
dismissed  his  claim.  The  Commissioner  thought  it  was  un- 
necessary to  decide  whether  plaintiff  come  within  the  terms  of 
Section  5,  sub- section  (1)  (d)  or  not,  but  holding  him  to  come 
within  Section  5,  sub-section  (1)  (a),  gave  a  decree  under  that 
clause. 

Now  plaintiff  had  made  no  claim  under  that  clause  and 
had  never  amended  his  plaint,  or  in  any  way  advanced* 
claim  to  be  of  higher  status  than  that  described  under  Sec- 
tion 5,  sub-section  (1)  (d).  I  think  the  Commissioner  was 
bound  to  decide  on  the  claim  as  brought,  and  I  must  request 
him  to  do  so. 

Costs  to  be  costs  in  the  cause  and  to  follow  the  event. 

Application  aWfWtd, 
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No.  2. 

NATHU  AND  LALJI,— (Defendants),— APPELLANTS, 


Versus 


Appellatx  Side. 


ATMA  RAM,— (Plaintiff),— RESPONDENT. 
Case  No.  19  of  1890. 


(Before  G.  R.  Elsmie,  Esqdibe,  First  Financial  Commissioner.) 

Punjab  Tenancy  Act,  1887,  Section  6,  subsection  (1)  (d)^Occupancy 
rights— J agirdar  under  grant  from  Sikh  Government. 

Held,  that  the  holder  of  a  jagir  granted  in  A.  D.  1809  by  an  officer  of 
the  Sikh  Government  on  behalf  of  that  Government  and  resumed  by  the 
British  Government  at  annexation,  was  a  "jagirdar"  within  the  mean- 
iug  of  Section  6,  sub-section  (1)  (d),  Punjab  Tenancy  Act,  1887,  which 
confers,  under  the  circumstances  specified  therein,  rights  of  occupancy 
on  persons  who  have  been  jagirdars  of  the  lands  occupied  by  them. 

Further  appeal  from  the  decree  of  Q,  Smyth ,  Esquire,  Gommissionery 


Bates,  for  tenants. 

Lakhshmi  Narain,  for  landlord. 

This  was  a  snit  for  enhancement  of  rent :  the  Conrt  of 
first  instance,  holding  that  the  defendants  were  occapancy  ten- 
ants under  Section  5,  sab-section  (1)  (c?),  Tenancy  Act,  1887, 
gave  plaintiff  a  decree  enhancing  the  rent  to  a  sum  equivalent 
to  the  revenue,  plus  three  annas  in  the  rupee  malikana. 

The  Commissioner  (Mr.  G.  Smyth)  upheld  the  lower 
Court's  decree,  hut  on  the  ground  that  the  land  being  in  the 
vicinity  of  Hoshiarpur  was  very  valuable  and  also  fertile, 
enhanced  the  rent,  on  the  plaintiff's  cross  appeal,  to  the  rate  of 
the  revenue  and  cesses,  plus  four  annas  in  the  rupee  malikana. 

Both  parties  appealed  to  the  Financial  Commissioner,  who, 
at  the  first  hearing,  remanded  the  case  by  the  following  inter- 
locutory order  for  further  enquiry  as  to  whether  the  ancestor 
of  the  tenant  to  whom  the  revenue  was  assigned  in  the  time  of 
the  Sikhs  was  a  "  jagirdar  "  within  the  meaning  of  Section  4, 
sub-section  (15),  of  the  Tenancy  Act- 
In  this  case  it  has  been  neld  by  both  the  lower  Courts  26A  Jlfarc&  1891 . 
that  the  tenants  come  under  sub-section  (1)  (d),  Section  5  of 
the  Tenancy  Act.  The  first  Court  awarded  an  enhancement 
of  rent  which  would  give  the  plaintiff  a  malikana  equal  to 
three  annas  in  the  rupee  of  Government  revenue.  The  Com- 
missioner raised  the  enhancement  to  four  annas  on  the  appeal 
of  the  landlord,  there  being  cross-appeals  in  the  Goxmnissioner's 
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Court.  Here  both  sides  have  again  appealed,  and  the  most 
important  point  is  that  raised  by  the  landlord,  viz.,  that  the 
tenants  do  not  come  within  the  category  of  tenants  described ia 
Section  5,  sab-section  (1)  (d),  of  the  Tenancy  Act,  for  the  rea- 
son that  the  mail  waa  originally  conferred  by  a  Sikh  Kardar  and 
was  resnmed  by  the  British  officers  on  annexation,  the  ground 
given  for  resumption  being  that  the  mafi  was  originally 
conferred  by  a  Kardar  only.  When  this  point  was  pressed  in 
the  fii-st  ground  of  appeal  to  the  Commissioner,  he  disposed  of 
it  by  the  remark  that  it  was  immaterial  by  whom  the  mafi  wm 
conferred.  I  cannot  agree  in  that  view  because  clause  15 
Section  4  of  the  Act  clearly  lays  down  that  the  term  jagirdar 
as  used  in  the  law  means  a  person  other  than  a  village  servant 
to  whom  the  land  revenue  has  been  assigned  by  the  Govern, 
ment  or  by  an  officer  of  the  Government. 

Now,  the  question  is  whether  the  Kardar  who  conferred 
this  mafi  in  the  first  instance  was  an  officer  of  Government 
whom  the  Sikh  Government  had  authorised  to  grant  mafis 
of  this  description.  The  early  British  officers  do  not  seem  to 
have  given  much  weight  to  the  alleged  authority  of  the  Kardir 
for  they  promptly  resumed  the  mafi  conferred  by  him.  There 
is  no  evidence  in  the  file  which  enables  me  to  decide  the  above 
stated  questions  satisfactorily.  I  must  therefore  remand  this 
case  to  the  Commissioner  for  a  finding  on  the  following  points, 
after  making  enquiry  throngh  the  first  Court,  if  necessary- 

(1)  .   Was  the  ancestor  of  the  tenant  to  whom  the 

revenue  was  assigned  in  the  time  of  the  Sikhs,  a 
jagirdar  within  the  meaning  of  Section  4,  clanse 
15,  of  Act  XVI  of  1887  ? 

(2)  .    If  not,  and  if  the  tenant  only  comes  under  Section 

6  of  the  Act,  to  what  extent  should  the  rent 
be  enhanced  ? 

The  Commissioner  on  remand  found  that  in  the  file  of 
1846-47,  which  formed  pai-t  of  the  record,  there  were  copies  of 
two  sanads  granting  10  ghumaos  in  mafi  to  Suraj  Bhan;  that 
these  copies  had  been  filed  on  the  4th  June  1846  and  bore  the 
atteataticm  of  the  officer  before  whom  they  were  produced  {8ir 
Sichard  Temple  apparently)  ;  and  that  they  had  been  compawd 
with  the  originals  and  found  to  be  correct.  The  Commissioner, 
afterietting  out  the  details  of  these  grants  proceeded  thos : 
••Both  grants  therefore  were  grants  by  ofliooTB  of  the  Sitt 
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"  Government  on  behalf  of  that  Government,  and  such  being 
**the  fact,  the  tenants  were  jagirdars  within  the  meaning  of 
"clause  15,  Section  4  of  the  Act.  " 

At  the  further  hearing  of  the  appeals,  the  final  judgment 
of  the  Financial  Commissioner  was  delivered  as  follows — 

Having  heard  counsel  and  rend  the  return  made  by  the  Srd  Deer,  1891 . 
Commissioner  on  the  issues  sent  down,  I  am  of  opinion  that 
the  finding  is  correct  and  that  the  appeals  of  both  parties 
should  be  dismissed  with  costs. 

Decree  will  issue  accordingly. 

Appeals  dismissed. 


No.  3. 

ATAR  SINGH,— APPELLANT, 

BAGHEL  SINGH, -RESPONDENT. 
Case  No.  44  of  1890-91. 
(Before  G.  R  Elsmie,  Esquire,  First  Financial  Commissioner). 

Zaildars'-Heredifary  claimf,  other  things  being  equal. 
Although  no  right  to  the  office  of  Zaildar  arises  from  the  fact  that  the 
claimant  is  related  to  the  former  holder  of  the  office,  yet  it  is  equally  true 
that  such  relationship  is  no  disqualification. 

If,  among  the  claimants,  it  were  found  that  the  man  who  was  selected 
aa  having  the  strongest  claim  on  the  recognised  grounds  were  also  son  of 
the  hite  holder  of  the  office,  a  Collector  might  very  fairly  feel  confirmed 
and  supported  in  his  choice. 

The  dictum,  that  appointments  shonld.as  far  as  possible,  not  be  of  an 
hereditary  character,  disapproved. 

Punjab  Becord,  Nus.  C  of  1887  and  5  of  1890,  I^evenue,  referred  to. 
Further  appeal  from  the  order  of  0.  Smyth,  Esquire,  Commissioner, 
Jullundur,  dated  2r/rf  April  1891. 
Oertel,  for  appellant. 
Morton,  for  respondent. 

This  was  a  contest  for  the  office  of  Zaildar  in  the  Ludhiana 
District. 

The  Collector  (Colonel  W.  J.  Parker)  appointed  Atar  Singh, 
the  son  of  the  late  Zaildar.  * 

The  Commissioner  (Mr.  G.  Smyth)  upon  appeal  cancelled 
this  appointment  and  gave  the  office  to  Baghel  Singh,  who  wai 
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a  Subadar-Major  in  the  40th  Regiment  of  Bengal  lufantry. 
The  Commissioner  recorded  that  "  the  appellant  was  a  Snbadar- 
"  Major  in  the  40th  Native  Infantry  and  is  fully  qnalified  as 
"  regards  fitness,  and  his  distinguished  services  to  the  Sta,te  are 
'*  entitled  to  consideration.  Appellant  was  not  properly  repre- 
"  sented  before  the  Collector  as  he  had  not  taken  his  pension 
"  np  to  the  time  of  the  Collector  passiDg  orders. 

"  The  respondent  (Atar  Singh)  is  no  doubt  the  best  of  the 
*'  remaining  candidates,  but  that  the  Collector  found  no  marked 
"  pre-eminence  in  him  is  manifested  by  his  finding  it  necessary 
**  to  take  votes  to  ascertain  which  of  the  men  in  the  zail  had 
"  the  greater  popularity.  Moreover,  the  respondent  is  the  son 
"  of  the  deceased  Zaildar,  and  it  is  desirable  that  appointments 
"  to  this  oflBce  should,  as  far  as  possible,  not  be  of  an  hereditary 
"  character." 

Atar  Singh  appealed  to  the  Financial  Commissioner  who 
remanded  the  case  to  the  Commissioner  for  reconsideration 
and  a  fresh  decision  by  the  following  judgment — 

lit  Deer.  1891.  Financial  Commissioner. — The  Collector  after  careful  con- 
sideration appointed  Atar  Singh,  appellant,  to  be  Zaildar.  Atar 
Singh  is  the  son  of  Fauja  Singh  (deceased),  the  late  Zaildar. 
Atar  Singh  was  admittedly  the  best  of  the  candidates  who 
were  represented  before  the  Collector.  The  respondent,  Sardar 
Baghel  Singh,  was  Subadar-Major  of  the  40th  Bengal  Infantiy 
and  was  not  able  to  appear  before  the  Collector  when  the 
appointment  was  made,  but  he  subsequently  appealed  to  the 
Commissioner,  who,  after  keeping  the  case  pending  in  his  Court 
for  nearly  fifteen  months,  accepted  the  appeal,  displaced 
Atar  Singh,  and  appointed  Baghel  Singh. 

This  really  seems  to  be  a  very  hard  measure,  so  far  as 
Atar  Singh  is  concerned,  and  against  whom  the  chief  objection 
mentioned  by  the  Commissioner  is  that  he  is  the  son  of  the 
deceased  Zaildar.  The  Comi^iissioner  says  that  it  is  desirable 
that  appointments  to  this  office  should,  as  far  as  possible,  not 
be  of  a  hereditary  character.  I  am,  however,  not  able  to  assent 
to  this  view  in  its  entirety. 

It  is  no  doubt  true  that  no  right  to  the  office  of  Zaildar 
arises  from  the  fact  that  the  claimant  is  related  to  the  former 
holder  of  the  office,  but  it  is  equally  true  that  such  relationship 
is  no  disqualification.  Indeed,  I  would  go  a  little  farther  and 
saj  that,  if  among  the  claimants  it  were  found  that  the  man  who 
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was  selected  as  having  the  strongest  claim  on  the  recognised 
grounds,  was  also  son  to  the  late  holder  of  the  oflSce,  a 
Collector  might  very  fairly  feel  confirmed  and  supported  in 
his  choice. 

I  am  very  unwilling  at  the  present  stage  to  reverse  the 
order  of  the  Commissioner,  but  on  the  record,  as  it  stands, 
I  must  say  I  think  that  this  would  be  the  proper  order  to  pass, 
unless  it  were  made  out  that  Atar  Singh  had  failed  in  the 
performance  of  his  duties  during  the  one  and  a  half  years 
during  which  he  held  oflBce.  There  is  nothing  on  the  record  to 
show  how  he  succeeded  as  Zaildar,  and  into  this  matter  some 
enquiry  might  now  be  made  with  advantage. 

With  reference  to  the  foregoing  remarks,  I  return  the  case 
to  the  Commissioner  for  reconsideration  and  a  fresh  decision. 

I  call  special  attention  to  Punjab  Record,  No.  6,  Revenue,  for 
1887,  and  No.  5  of  1890,  Revenue,  and  to  the  fact  that  Atar  Singh 
actually  held  the  appointment  from  the  11th  November  1889 
to  the  Ist  April  1891,  and  that  he  was  appointed  by  a  Collector 
intimately  acquainted  with  the  district.  Also,  that  when  the 
Collector  himself  took  the  votes,  not  a  single  one  was  recorded 
for  Sardar  Baghel  Singh. 

No  costs  allowed  in  this  Court. 


Case  remanded. 


No.  4. 

GOPAL  SINGH,— (Defendant),— APPELLANT,  \ 

Versus  \  Appellitk  Sioi. 

KHUSHAL  KHAN  AND  PIR  MUHAMMAD,— (Plaintiffs),  ) 

—RESPONDENTS, 

Case  No.  87  of  1890-91. 

(Before  G.  R.  Elsmie,  Esquire,  First  Financial  Commissioner.) 

Appeal^^on-ajp^arance  oj  appellant — Dismissal  for  default. 

If  on  the  day  fixed  in  that  behalf  for  the  hearing  of  an  appeal,  the 
appellant  does  not  attend  in  person  or  by  his  pleader,  the  appeal  shall  be 
dismissed  for  default  (Section  551,  Civil  Procednrc  Code,  and  Section  88, 
Punjab  Tenancy  Act,  1887). 
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Appeal  from  tJie  decree  of  S.  8.  TJiorbum,  Esquire,  Commissiowr, 
Rawalpindi,  dated  Sth  April  1891. 

Ishwar  Das,  for  appellant. 

This  was  a  suit  by  the  landlords  for  enhancement  of  the 
rent  of  the  defendant  who  was  an  occnpancj  tenant  undo- 
Section  6,  Punjab  Tenancy  Act,  1887.  The  Conrt  of  first 
instajkce  dismissed  the  snit  on  the  groond  that  similar  tenants 
in  the  village  (tahsil  Kahata,  Rawalpindi  District)  only  paid 
two  annas  per  rupee  of  revenue  while  defendant  was  already 
paying  more  than  four  annas. 

The  Commissioner  (Mr.  S.  S.  Thorbum)  notwithstanding 
the  absence  of  the  plaintiffs,  appellants,  decreed  in  their  favour 
as  follows — 

"  The  plaintiffs  appeal :  they  are  absent,  but  defendant  is 
"  present.    The  practice  of  this  Court  is  to  enhance  in  snch 

cases  up  to  eight  annas,  and  in  special  cases  to  six  annas  only. 
**  There  is  no  reason  why  the  practice  should  not  be  here 

followed.  I  accept  appeal  and  enhance  to  eight  annas  per 
"  rupee  of  revenue." 

The  defendant  appealed  to  the  Financial  Commissioner, 
who  remanded  the  case  to  the  Commissioner  by  the  following 
judgment — 

7th  Deer.  1891.  Financial  Commissioner.— In  this  case  the  Commissioner 
was  bound  to  dismiss  the  appeal  on  default,  seeing  that  the 
appellant  did  not  appear  on  the  day  fixed  for  hearing,  see 
Section  551  (2),  Civil  Procedure  Code.  Instead  of  obeying  the 
law,  the  Commissioner  accepted  the  appeal  and  decreed 
enhancement  of  rent.  The  Commissioner  should  now  sub- 
stitute for  his  order  of  the  Sth  April  1891  an  order  dismissing 
the  appeal  on  default.  If,  within  80  days  of  the  date  of  the 
fresh  order,  the  appellant  to  Commissioner's  Conrt  prefers  and 
succeeds  in  an  application  under  Section  558,  Civil  Procedure 
Code,  the  Commissioner  should  fix  a  fresh  date  and  proceed  to 
dispose  of  the  appeal  according  to  law.  It  is  quite  clear  that 
unless  the  plaintiff  can  give  satisfactory  reasons  for  his  default, 
the  defendant  is  entitled  to  gain  his  case  by  reason  of  that 
default. 

Plaintiff  will  pay  the  costs  of  this  appeal 

Appeal  aUomi. 
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laro.  6. 

NIHAL  SINGH  AND  OTHERS,— (Plaintiffs),— 
PETITIONERS. 


\ 


Versus 


'  RBVISION  SlDK. 


HIBA  SINGH  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 


J 


Case  No.  379  of  1890-91. 


(BiTOBE  G.  B.  Elsmie  Esquire,  First  Financial  Commissioner.) 

Occupancy  tenants^ Biatus — Rea  judicata. 


In  a  suit  for  enhanoement  of  rent;,  the  Settlement  Collector  declared 
the  tenants  to  come  under  Section  6  of  the  Tenancy  Act,  1887f  and  en- 
hanced their  rent  accordingly.  The  tenants  had  not  expressly  claimed 
any  particular  statos,  and  the  question  of  their  status  was  not  expressly 
put  in  issue. 

BaUf,  in  a  subsequent  suit  by  the  tenants  to  establish  a  right  of  occu- 
pancy under  Section  5,  sub-section  (1)  (a)  of  the  Tenancy  Act,  that  the 
lower  Courts  had  rightly  held  that  the  question  of  status  had  already 
been  decided. 

The  tenants  should  have  laised  the  point  in  their  answer  to  the  first 
suit :  this  they  omitted  to  do,  and  the  provisions  of  Sction  13,  Explanation 
II,  operated  to  make  the  question  rea  judicata . 

Petition  for  revision  of  the  order  of  0,  M.  Ogilvie  Esquire,  Com- 
missioner,  Lahore,  dated  2Srd  May  1891. 

The   only  question  for  consideration  in  this  case  was 
whether  the  second  snit,  which  had  been  instituted  by  the  plain- 
tiffs, petitioners  for  revision,  was  res  judicata  by  reason  of  the 
decision  in  a  previous  case  in  which  they  were  defendants,  and  in 
which  they  had  failed  to  mako  their  alleged  status  as  tenants 
under  Section  5,  sub-section  (1)  (a)  of  the  Tenancy  Act,  ground 
of  defence.    The  Commissioner  in  disposing  of  an  application 
for  review  of  judgment,  remarked :  "  I  refuse  to  allow  litiga- 
"tion  to  be  reopened  on  the  technical  point  whether  tho 
"  appellate  Courts  were  correct  in  their  ideas  as  to  what  con- 
stitntes  res  judicata.  Substantial  justice  has  been  done  by  the 
decisions  as  they  stand  and  that  is  all  that  I  care  about.  I 
do  not  think  that  in  Bevcnue  suits  we  are  bound  by  tho 
**  strictly  technical  rules  of  the  Civil  Procedure  Code." 

The  &cts  sufficiently  appear  from  the  judgment  of  tho 
Financial  Commissioner. 

Financial  Commissioner. — I  am  not  prepared  to  interfere  31«^  Augi*  1891, 
in  this  case  on  the  Revision  side. 
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In  the  original  suit  for  enhancement  of  rent,  Mr.  Walker, 
the  Settlement  Officer,  declared  the  tenants  to  come  under 
Section  6  of  the  Tenancy  Act,  and  enhanced  their  rent  accord- 
ingly. The  tenants  had  not  expressly  claimed  any  particular 
status,  and  their  status  was  not  expressly  put  in  issue,  but  the 
tenants  should  undoubtedly  have  clearly  raised  the  point  in 
their  written  plea,  or  in  their  appeal  to  the  Commissioner. 
This  they  omitted  to  do,  and  there  can  be  no  doubt  in  my 
opinion  that  the  question  of  status  is  res  judicata  under 
Section  13,  Explanation  II,  Civil  Procedure  Code.  The  question 
of  status  is  surely  one  which  in  the  suit  for  enhancement  of 
rent  might  and  ought  to  have  been  made  a  ground  of  defence. 
This  being  so,  it  must  be  deemed  to  have  been  directly  and 
substantially  in  issue  in  such  suit. 

I  think,  therefore,  that  in  a  subsequent  suit  by  the  tenants 
to  establish  a  right  of  occupancy  under  Section  5,  sub-section  2 
(o)  of  the  Tenancy  Act,  the  Collector  and  Commissioner  rightly 
held  that  the  question  of  status  had  already  been  decided. 
The  Commissioner  of  Lahore  has  now  declined  to  review  the 
orders  of  his  predecessor,  dated  9th  March  1889,  in  the  enhance- 
ment case,  or  in  the  subsequent  case,  and  I  am  unable  to  hold 
that  in  refusing  to  review  this  order  on  the  ground  that  it  was 
a  correct  order,  the  Commissioner  has  acted  with  any  material 
irregularity  or  failed  to  exercise  a  jurisdication  vested  in  him 
by  law. 

In  regard  to  the  last  paragraph  of  the  Commissioner's 
judgment,  date  23rd  May  1891,  I  have  to  remark  that  it 
appears  to  be  of  the  nature  of  surplusage  and  to  be  withal 
incorrect,  as  under  Section  88,  sub-section  (2)  (a)  of  the 
Tenancy  Act,  Revenue  Courts  are  bound  by  the  Civil  Procedure 
Code  in  regard  to  the  procedure  to  be  followed  in  the  trial  of 
judicial  Revenue  suits. 

Application  refused. 

Note. — An  application  for  review  of  jadgment  was  rejected  by  the 
Financial  CommisBioner  on  the  11th  Janoary  1892. 
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No  6. 

FAZLA,— (Plaintiff),— PETITIONEE, 

LAL  SINGH,— (Dependant),-RESPONDENT.  ) 
Case  No.  409  of  1890-91. 
(Before  G.R.  Elsmib  Esquire,  First  Financial  Commissioner). 

Ejictfnent--'Omi88ion  to  direct  terhant  to  file  a  statement  of  claim  to 
compensation^ Material  itregularity. 

It  is  a  materia'l  irregalarity  if  a  Court  of  first  instance  omits,  in  a  suit 
to  contest  a  notice  of  ejectment,  to  call  upon  the  tenant  to  file  a  state* 
ment  of  his  claim,  if  any,  to  compensation  for  improvements  or  for 
disturbance,  and  of  the  grounds  thereof,  in  pursuance  of  the  directions 
contained  in  Section  70,  Punjab  Tenancy  Act,  1887. 

Punjab  Record  No.  1."^  of  1890,  Rev.,  referred  to. 

Petition  for  revision  of  the  order  of  Major  J.  Montgomery,  Collector, 
Sialkot,  dated  I9th  June  1891.  . 

This  was  a  suit  by  a  tenant  to  contest  a  notice  of  ejeotmen^ 
in  respect  of  176  kanals  3  marlas  of  land. 

The  first  Court  decreed  that  the  plaintifE  was  entitled  to 
keep  the  land  until  the  defendant  paid  him  Rs.  135  as  com- 
pensation for  disturbance. 

The  plaintiff  appealed  to  the  Collector  of  Sialkot  urging 
that  he  was  also  entitled  to  compensation  for  trees 
and  buildings.  The  Collector  in  dismissing  the  appeal  said : 
The  village  was  given  to  defendants'  ancestor  in  the  beginning 
of  British  rule.  The  plaintiff's  cultivation  dates  from  some 
**  years  subsequent  to  the  founding  of  the  village.  He  has  not 
"  a  right  of  occupancy.  All  that  he  is  entitled  to  is  compensa- 
*'  tion  for  disturbance,  as  he  first  broke  up  the  soil,  and  that 
"  has  been  awarded  to  him  at  a  fair  rate." 

The  plaintiff  than  applied  to  the  Financial  Commissioner 
for  revision,  and  the  case  was  remanded  by  the  following 
judgment — 

Financial  Commissioner. — There  appears  to  have  been  sth  Deer.  1891. 
material  irregularity  in  the  way  in  which  this  case  was  dis-' 
posed  of.    The  first  Court  omitted  to  call  upon  plaintiffs  for  a 
full  statement  of  their  claim  to  compensation  under  Section  70 
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of  the  Tenancy  Act.  Compensation  was  not  allowed  for  trees 
and  bnildiogs  and  the  tenants  appealed  on  this  point  to  the 
Collector,  but  the  Collector  did  not  expressly  deal  with  the 
question.  Compensation  for  disturbance  only  has  been  allowed. 
I  accept  this  application  and  remand  the  case  to  the  first  Court 
for  fresh  decision  after  full  investigation  and  disposal  of  all 
the  plaintiff's  claims  for  compensation  in  accordance  with 
Section  70  of  the  Tenancy  Act ;  c/.  also  Punjab  Eecord  No.  13 
of  1890,  Revenue. 

Costs  in  this  Court  to  follow  the  event. 

Application  aUcwed, 


No.  7. 

.  BAHALA,— (Plaintiff), -PETITIONER, 

RivisiON  Side,    i  Versus 

^  MAMRAJ  &  OTHERS,— (  Defendants),— RESPONDENTS. 
Case  No.  441  of  1890-91. 
(Before  G.  R.  Elsmie  Esquire,  First  Financial  Commissiokie). 

Appeal  diiinissed  for  default —Notice  to  appellant  of  time  and  place  for 
hearing. 

In  tbe  matter  of  fixing  dates  and  places  for  hearing  snita  and  appeali, 
Revenue  Courts  are  bound  by  the  same  rules  as  Civil  Courts. 

Heldf  therefore,  that  where  the  Collector  disposed  of  an  appefti  io 
camp,  no  notice  of  the  place  for  hearing  being  given  by  him— an  appliea* 
tion  under  Section  558,  Civil  Procedure  Code,  to  restore  the  appeal  being 
rejected  by  the  Collector,  which  order  was  uphold  by  the  Commissioner 
on  appeal — the  proceedings  of  both  the  lower  appellate  Courts  most 
be  set  aside  with  a  direction  to  the  Collector  to  rehear  the  appeal,  after 
fixing  a  date  and  place  for  this  purpose  and  giving  notice  thereof  to  thi 
parties. 

Punjab  Recordy  No.  4S  ot  1875,  Civil;  *  Judicial  Circular  XIIIj  ptn. 
11,  (page  50,  3rd  edition)  ;  and  f  Revenm  Circular  No.  17,  para.  23  (Vol  I 
page  71,)  referred  to. 

*  It  is  often  difficult  for  a  superior  Court  to  judge  whether  the  parties  in  »  cue 
have  liad  proper  opportunities  of  attending  where  the  case  is  heard.  In  all  cues, 
therefore,  that  are  heard  away  from  the  head-quarters  of  a  Judicial  Officer,  the  phc* 
of  hearing,  as  well  as  the  date,  should  be  distinctly  entered  in  the  prooeedjjugs. 

t  Revenue  Officers  should  be  guided  by  the  provisions  of  the  Circulars  issued  I7 
the  Chief  Court  for  the  guidance  of  Civil  Courts,  so  far  as  these  are  applicable  to  cue* 
heord  in  Revenue  Courts. 
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Petition  for  revision  of  the  order  of  Colonel  L.  J.  E,  Qrey,  C.5.I., 
Commissioner^  Delhi^  dated  7th  June  1891. 

This  was  a  snit  by  a  tenant  to  contest  a  notice  of  eject- 
ment. The  Court  of  first  instance  having  dismissed  the  suit, 
the  plaintiff  appealed  to  the  Collector.  On  the  17th  March 
1891,  the  Collector  disposed  of  the  appeal  as  follows :  "  Appel* 
lant  absent  since  15th,  the  date  fixed  for  hearing.  Respon- 
"  dents  present  for  two  days :  case  dismissed  in  default." 

The  appellant  having  applied  to  have  the  appeal  restored, 
the  Collector  refused  the  application  on  the  following  grounds  : 
The  appellant  has  applied  for  a  rehearing  on  the  ground 
that  he  was  not  informed  of  the  place  of  hearing  and  that  the 
"  case  was  heard  in  camp  and  dismissed  in  his  absence.  The 
"  respondents  have  appeared  to  object  to  this. 

"  I  can  see  no  good  reason  for  a  rehearing.    Circular  XIII 
"  applies  only  to  Civil  suits  and  to  Civil  Judges,  and  cannot 
possibly  apply  to  Collectors  who  are  supposed  to  be  in  camp 
in  the  cold  weather,  and  who  could  not  fix  the  dates  of  their 
"  various  camps  a  long  time  before.'' 

The  Commissioner  rejected  an  appeal  from  this  order 
holding  that  "the  best  proof  that  the  plaintiff  could  have 
attended  is  that  defendants  did  attend  and  were  present  for 
three  days  in   the  Collector's  camp.    I  consider  that  the 
"  Collector  was  right  in  refusing  to  reopen  the  case,  and 
I  dismiss  the  appeal  against  his  order  refusing  to  do  so.'' 

The  plaintiff  then  moved  the  Financial  Commissioner  on 
the  Revision  side.  The  Financial  Commissioner,  differing  from 
the  lower  Courts,  remanded  the  appeal  for  rehearing  by  the 
following  judgment— 

Financial  Commissioner.— I  entirely  differ  from  the  g^^  Deer,  1891. 
Collector  and  the  Commissioner  in  their  view  that  Revenue 
Judicial  Courts  are  not  bound  in  matters  of  this  kind  as  Civil 
Courts  are  bound.  If  a  Collector  proposes  to  hear  a  Revenue 
judicial  case  he  is  bound  to  give  the  parties  notice  of  date  and 
place,  see  the  Chief  Court  decision  reported  as  Civil  Judgment, 
Punjab  Record,  No.  48  of  1875  ;  Judicial  Circular  XIII,  para. 
11 ;  Revenue  Circular  No.  17,  para.  23.  If  a  Collector  is  on 
tour  and  unable  to  make  a  programme  of  dates  and  places  to 
which  he  can  adhere  for  hearing  judicial  cases,  he  should  post- 
pone their  hearing  till  his  return  to  the  Sadr. 
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I  find  that  the  notice  in  this  case  fixed  Sunday  the  M 
March  for  hearing,  and  that  no  place  of  hearing  was  specified. 
I  set  aside  the  orders  of  the  lower  appellate  Courts  and  direct 
the  Collector  to  hear  the  appeal,  after  fixing  a  date  and  place 
and  duly  warning  the  parties. 

No  costs  allowed  in  this  Court. 

C(ue  temaniid. 
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No.  8. 

IN  THE  MATTER  OP  THE  DISMISSAL  OP  LEHNA  ) 

SINGH,  A  LAMBARDAR  IN  THE  SIALKOT  [  RiyisiOH  Sidb. 

DISTRICT.  J 

Case  No.  96  of  1891-92. 

(BsroRB  G.  R.  Elsmie,  Esquire,  Fibkt  Financial 
Commissioner.) 

Zamhardar — Removal  of,  from  ojgUce  when  required  hy  the  Criminal 
Courts  to  give  security  for  good  behaviour — Duty  of  Collector, 

Lehna  Singh,  a  lambardar  in  the  Sialkot  District  of  sixteen  years 
standing,  was  required  by  a  competent  Magp'strate  to  give  security  for  g^od 
behariour  for  one  year  in  a  bond  for  Bs.  600.  The  Magistrate  recorded 
eridence  and  held  that  Lehna  Singh  was  the  abettor  of  thieyes  and 
habitnally  received  stolen  property :  he  accordingly  made  an  order  against 
Lehna  Singh  nnder  Sections  110  and  118,  Oriminal  Procedure  Code. 

Lehna  Singh  appealed  to  the  District  Magistrate,  who  dismissed  the 
appeal. 

Upon  the  same  day,  the  Oollector  of  the  District  took  np  the  case  on 
the  Rerenne  side  to  consider  whether  Lehna  Singh  was  a  fit  person  to  re- 
tain the  office  of  lambardar :  the  Collector  dismissed  him  on  the  ground 
that  it  had  been  proved  that  he  was  a  habitnal  receiver  of  stolen  property 
and  had  been  called  npon  to  furnish  security  for  one  year. 

Lehna  Singh  then  appealed  to  the  Commissioner,  who  reversed  the 
Collector's  order  and  directed  that  Lehna  Singh  be  restored  to  his  office'on 
the  g^ronnd  that  be  had  been  mechanically  dismissed  by  the  Collector 
"  because  the  man  had  been  put  on  security  under  Section  110,  Criminal 
"  Procednre  Code,  by  a  Magistrate." 

Beld  by  the  Financial  Commissioner,  that  when  a  lambardar  has  been 
ordered  by  a  Magistrate  to  g^ve  security  for  good  behaviour  nnder  the 
provisions  of  the  Criminal  Procedure  Code  and  has  failed,  as  Lehna  Singh 
had  failed,  to  get  the  order  set  aside  either  by  the  District  Magistrate  on 
appeal  or  by  the  Chief  Court  in  revision,  the  lambardar  is  primd  facie 
liable  to  dismissal  from  his  office. 

This,  however,  is  not  to  be  taken  to  mean  that  the  Revenue  anthorities 
have  no  option  in  the  matter  and  are  absolutely  bound  to  pass  an  order  of 
dismissal,  but  those  authorities  would  ordinarily  fail  in  their  duty  if  they 
retained  such  a  lambardar  in  office  unless  he  could  show  very  strong 
reason  why  he  should  not  be  removed. 

Ordinarily,  such  an  order  of  dismissal  should  not  be  made  immediately 
after  the  rejection  of  an  appeal  by  the  District  Magistrate  refusing  to  set 
aside  an  order  requiring  security  :  a  lambardar  should  first  be  suspended 
and  the  question  of  his  dismissal  or  otherwise  postponed  until  after  the 
lapse  of  a  reasonable  time —say  six  months — to  enable  him  to  contest  thtf 
order  requiring  him  to  give  security. 


Digitized  by 


16 


EE  VENUE  JUDGMENTS -No.  8. 


[  Becobo 


Case  disposed  of  by  the  Financial  Commissioner  in  exercise 
of  the  powers  conferred  by  Section  16  ^  Punjab  Land  Revenue  Act^ 
1887. 

The  facts  necessary  to  the  understanding  of  the  questions 
raised  in  this  case  f ally  appear  from  the  following  order  made 
by  the 

2nd  May  1892.  Financial  CoMMissiONsrv.— In  this  case  it  appears  that 
Lehna  Singh,  a  lambardar  in  the  Sialkot  District,  was  on  the 
19th  February  1891  ordered  by  a  competent  Magistrate  to  give 
security  in  a  bond  for  Rs.  500  for  one  year  under  Section  110  of 
the  Criminal  Procedure  Code.  The  Magistrate,  after  taking 
evidence,  had  found  that  Lehna  Singh  was  the  abettor  of  thieves 
and  habitually  received  stolen  property. 

Lehna  Singh  appealed  to  the  Magristrate  of  the  Dis- 
trict, Major  Montgomery,  who  dismissed  the  appeal  on 
the  23rd  March  1891.  Major  Montgomery  then  proceeded 
forthwith  in  his  capacity  of  Collecter  to  consider  whether 
Lehna  Singh  was  fit  to  remain  as  lambardar.  The  Collector 
dismissed  (this  order  also  bears  date  23rd  March  1891)  Lehna 
Singh  from  his  lambardarship  on  the  ground  that  he  had  been 
proved  to  be  a  habitual  receiver  of  stolen  property  and  had 
been  called  upon  to  furnish  security  for  good  behaviour  in  a 
bond  for  Rs.  500  for  one  year. 

Lehna  Singh  did  not  take  (and  has  not  taken  up  to  pre- 
sent date)  any  further  proceedings  to  set  aside  the  sentence  of 
the  Criminal  Courts,  but  he  appealed  to  the  CJommissioner  of 
the  Division  against  the  order  of  the  Collector  dismissing  him 
from  his  lambardarship. 

The  Commissioner,  Mr.  Thorbum,  accepted  the  appeal  and 
restored  Lehna  Singh  to  his  oflSce  in  the  following  order,  dated 
17th  August  1891  : 

"  In  this  case,  a  lambardar  of  sixteen  years  standing,  as 
"  such,  against  whom  no  complaints  had,  as^  far  as  can  be  as. 
"  certained,  been  hitherto  made  in  those  sixteen  years,  has  been 
"  mechanically  dismissed  by  the  Collector  because  the  man  bad 
**been  put  on  security  under  Section  110,  Criminal  Procedure 
"Code  by  a  Magistrate  (Malik  Kutnb-ud-din,  Extra  Assistant 
**  Commissioner).  The  conviction  under  that  section  was  due 
**  to  general  depositions  by  the  zaildar,  Hukm  Din,  one  Allah 
•*  Ditta,  a  distant  lambardar,  and  one  Bana,  a  neighbouring  lum- 
"  bardar,  that  appellant  was  a  receiver  of  stolen  goods.  The 
Depaty  Inspector  also  said  he  had  heard  the  same.  The 
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"Collector  disiuiKsed  the  lambarclar  from  office  withont  further 
**eDquiry,  making  tlie  dismiKsal  a  legal  consequence  of  tlie  con. 
*'viction  under  Section  110,  Criminal  Procedure  Code,  and  hold. 

ing  that  neither  he  nor  the  Appellate  Court  was  competent  to 

*  consider  facts  in  evidence  in  the  Sect  ion  1 10  case.  The  Collec- 
"  tor's  view  of  the  law  appears  to  m(!  erroneous.  The  convic- 
"  tion  must  be  accepted  as  such,  but  in  deciding  whether  or 
"not  to  impose  the  further  and  socially  ruinous  punishment  for 
'*  appellant,  and  his  sons  after  him,  of  dismissal,  it  is  competent 
"  to  an  Appellate  Court  to  consider  tlie  facts  in  evidence  in  thfe 
"  Sex:tion  110  record.  In  a  recent  case  of  this  sort,  No.  223,  de- 
**cided27th  July  1891,  in  which  the  Collector  had  acted  me- 
"chanically  as  here,  the  facts  in  evidence  were  such  as  to  re- 
**  duce  the  guiltiness  of  the  lambardar  to  a  finding  that  his  con- 
eviction  was  due  to  his  unpopularity  and  intrigning  nature. 
"My  view  then  of  the  law  is  that  when  there  is  only  one  cou- 
"  viction  under  Socti«)n  110,  Criminal  Procedure  Code,  against 
"an  office-holder,  it  isaqnestion  of  fact  which  is  to  he  decided 
"  by  Collector  and  Appellate  Court    by  considoration   of  '  all 

the  facts  in  the  criminal  proceedings,  whether  the  office- 
"  holder  is  or  is  not  fit  to  be  further  retiiined  as  such.  I  decide 
"  that  question  in  his  favour  wlier.,  except  for  some  unsatisfactory 
"  intangible  evidence,  as  in  this  cnse,  and  the  other  above  quot- 
"  ed.  the  man  has  a  clean  l  ecord.  Did  one  conviction  ntider  Sec- 
"  tion  110  carry  with  it  the  consct[n(mces  applied  by  the  Collec- 
**  tor  in  this  and  other  cases,  proceedings  under   Section  11 

would  have  to  be  very  much  mnre  careful  and  searching 
"than  they  are.  Holding  that  the  criminal  proceedings  in 
"  th»s  case  do  not  establish  unfitness  as  contemplated  nnder 

Rule  32  iii  (a),  I  am  regretfully  constrained  to  accept  this  ap- 
*'  peal  and  reversing  the  Collector's  order  of  dismissal  to 
"  reinstate  Lehna  Sin^h  as  lambardar." 

When  the  preceding  order  reached  the  Collector,  the  Col- 
Ko.  360,  dated  18tli  No-    hictor  addressed  the  following  letter 
vember  1891.  to  the  Commissioner :    "I    shall  be 

"  obliged  if  you  will  be  good  enough  to  refer  the  case  of 
"  Lehna  Singh,  lambardar  of  Chander,  tahsil  Haya,  to  the 
"  Financial  Commissioner,  that  he  may  give  a  ruling  on  the 
"  Revision  side  on  a  most  important  point  of  law. 

"  2.    Lehna  Singh,  after  due  enquiry  in  a  Criminal  Court, 
"was  held  to  be  a  habitual  receiver  of  stolen  property,  and 
"security  for  good  behaviour  was  taken  from  him  nnder  the 
Code  of  Criminal  Procedure.   He  appealed  to  me  as  District 
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Magistrate  and  I  dismissed  his  appeal.  At  the  same  time,  M 
Collector,  I  ordered  his  dismissal  from  the  post  of  lambtr- 


"  When  he  appealed  to  you,  yon  held  that  the  enquiry  in 
"the  criminal  case  had  not  heen  sufficient,  and  that  Lehaa 
"Singh  w«is  probably  not  a  receiver  of  stolen  property. 
"  You  therefore   reinstated  him  in  his  post  of  lambardar. 

"3.  The  only  course  open  to  me  is  to  ask  you  to  for- 
"  ward  the  cjise  to  the  Financial  Commissioner  in  order  that 
'  he  m\y  take  it  up  on  the  Revision  side.  A  most  important 
**  principle  is  here  involved,  and  I  think  it  would  be  well  if 
a  ruling  were  obtained  on  it  from  the  highest  Revenue  Coart 
**  of  the  Province. 

"4.  My  opinion,  which  I  urge  with  all  due  respect,  is 
"  this,  that  the  question  whether  Lehna  Singh  is  or  is  not 
**  a  receiver  of  stolen  property  is  one  which  only  the  Criminal 
"Courts  are  competent  to  decide. 

"  A  Revenue  Officer,  as  such,  has  no  jurisdiction  to  enquire 
"  into  this  point.  In  the  pi*esent  case,  a  competent  Criminal 
**  Court  decided  the  lambardar  to  be  a  receiver,  and  the  Court 
"of  appeal  upheld  the  decision.  If  he  still  wished  the  stigma 
"  attaching  to  him  to  be  removed,  it  was  open  to  him  to  ap- 
"  ply  to  the  Chief  Court  on  the  Revision  side ;  this  he  did  not 
"do.  1  therefore  urge  that  Lehna  Singh  must  be  held  to 
"  have  been  judicially  decided  to  be  a  receiver  of  stolen  pro- 
"  perty.  This  being  the  case,  he  is  unfit  to  remain  any  longer 
"  a  lambardar. 

"  5.  I  conceive  that  no  one  would  for  a  moment  hold 
"that  a  receiver  of  stolen  property  should  be  allowed  to  bold 
"  the  post  of  lambardar.  The  lambardar  is  the  office  bearer 
"who  is  chiefly  responsible  for  keeping  down  crime  in  his 
"  village,  and  it  is  manifestly  inexpedient  to  allow  a  thief  or 
"  a  receiver  of  stolen  goods  to  hold  such  an  office.  Ther® 
"  are  4,708  larabardars  in  this  district,  many  of  them  men 
"of  very  small  means.  It  has  been  found  that  in  some 
"  villages  the  lambardars  are  the  principal  protectors  of  thieves. 
"  This  is  one  of  the  reasons  for  the  increase  of  crime  in  a  district 
"  In  such  cases,  it  is  not  sufficient  to  demand  security  from  the 
"  thieves  themselves ;  it  is  much  more  important  to  demand  it 
"  from  those  persons  who  protect  them  and  profit  by  their  de- 
"  predations,  and  who  by  virtue  of  their  position  are  usoally 
"  able  to  escape  all  punishment.  A  Collector  is  also  a  District 
"  Magistrate  and  it  is  his  principal  duty  to  keep  down  crime 
"  The  Commissioner  has  no  connection  with  the  supervision  of 
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**  the  criminal  administration  of  a  district,  bat  if  he  is  not  prepared 
to  sapport  the  Collector,  so  far  as  he  can,  in  the  dismissal  of 

^*  lambardars  who  are  suspected  of  harbonring  thievef^,  it  will 

**  make  the  work  of  the  Magistrate  and  Collector  extremely  diffi- 

"  cult.    The  files  are  sent  herewith." 

The  case  has  now  been  considered  by  this  Court  on  the 

Revision  side  in  consequence  of  the  following  communication 

received  from  the  Commissioner  :  — 

^'  At  the  request  of  Major  Montgomery,  Deputy  Commis- 

"  sioner,  Sialkot,  I  submit 
No.  3273.  dated  24th  November  1891.  "  copy  of  his  No.  365, 
No.  53,  decided  on  19th  Febniary  1891.  "  dated  18th  instant,  and 
Crown  r.  Lehna  Siogh.  ProceedingH 

under  Section  110  of  C.  P.  Code.   Also     **  files  marginally  noted  in 

Appellate  file.  a  orig^ngi  f^p  orders 

No.  371,  decided  on  7th  May  1891        original,  lor  oraers. 

diamissing  Lehna  Singh  from  the  post  2.    Major  MontgO* 

nT  270,  decided'on  I7th  AnguBt  1891,  "  ^^^^^  office- 

by  ComraiMioner.  Rawalpindi.  ««  holder   ordered  under 

Appeal  against  case  No.  371  aboTO,  as  «  a  .    .  i 

per  Ternacttlar  chalan.  Section    110,  Criminal 

"  Procedure  Code,  to  find 

"  security  for  good  conduct  is,  tpsofacto^  unfit  for  office  and  must 

"  consequently  be  dismissed.   I  hold  (see  my  judgment  in  case 

"  referred  to.  No.  270,  dated  17th  August  1891),  that  when 

"  there  is  only  one  conviction  under  Section  110,  Criminal 

"  Procedure  Code,  against  an  oflBce-holder,  it  is  a  question  of  fact, 

"  which  is  to  he  decided  by  Collector  and  Appellate  Court  by 

"  consideration  of  all  the  facts  in  the  criminal  proceedings, 

**  whether  the  office-holder  is  or  is  not  fit  to  be  retained  as  such. 

"  3.    As  showing  the   injustice  which  would  sometimes 

•*  result  from  mechanical  dismissal,  as  contended  for  by  the 

No.  223.  dated  27th  July  1891,  Baww.  "  ^.^P-^'y  Commissioner. 
Ringh  V.  Badhawa  Singh.  "  Sialkot,  I  sabmit  file  of 

"  appeal  referred  to  in  my  judgment  No.  270  against  the  le- 
"  gality  of  which  Major  Montgomery  is  making  this  reference." 

I  am  of  opinion  that  when  a  lambardar  has  been  ordered 
by  a  Magistrate  to  give  security  under  Section  1 10,  Criminal 
Procedure  Code,  and  has  failed,  as  Lehna  Singh  has  failed,  to  get 
that  order  set  aside  either  by  the  Magistrate  of  the  District 
sitting  as  a  Court  of  Appeal  or  the  Chief  Court  as  a  Court  of 
Revision,  that  lambardar  is  primdfcLcie  liable  to  dismissal  from 
his  office.  In  the  present  instance,  Lehna  Singh  did  not  take 
the  trouble  to  apply  to  the  Chief  Court  for  revision  of  the 
orders  of  the  Criminal  Courts,  and  these  orders  were  still  in 
force  a^inst  him  when  the  Commissioner  dealt  with  the 
question  of  his  fitness  to  continue  as    lambardar.    When  I 
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say  that  a  lambardar,  sitnated  as  Lchna  Singb,  is  jfrimd 
facie  liable  to  dismissal,  I  do  not  mean  that  the  Revenne 
authorities  have  no  option  in  the  matter  and  are  absolutely 
bound  to  pass  an  order  of  dismissal,  bat  I  think  those  autho- 
rities woald  ordinarily  fail  in  their  duty  if  they  retained  such 
a  lambardar  in  office  unless  he  could  show  some  verj*  strong 
reason  why  he  should  not  be  removed.  Now,  the  only  reason 
urged  by  Lelina  Singh  against  his  dismissal  in  this  case  was 
that  the  orders  of  the  Magistrates  were  erroneous  and 
unjust:  this  reason,  however,  was  not  urged  before  a  superior 
Criminal  Coni-t,  but  before  the  Revenue  Commissioner,  Mr. 
Thorburn.  But  Mr.  Thorburn^s  order  accepting  the  appeal 
appears  to  my  mind  to  be  of  the  nature  of  a  jud^ent 
passed  by  a  Court  of  criminal  appeal,  the  question  for  deci- 
sion being  whether  the  Magistrates  were  right  in  their  6nd- 
ings,  and  not  whether,  accepting  those  findings  as  the  findings 
of  competent  Courts,  Lehna  Singh  had  shown  that  therp 
was  any  special  reason  for  retaining  him  in  office.  In 
short,  the  Commissioner  has  virtually  retried  the  question  of 
Lchna  Singh's  liability  to  furnish  security  under  Section  110, 
Criminal  Procedure  Code,  and  seems  to  me  practically  to  hare 
taken  upon  himself  the  functions  of  a  criminal  appellate  Conrt. 

I  am  of  opinion  that  this  course  was  wrong,  and  thai 
as  Lehna  Singh,  by  omitting  to  bring  his  case  befoi-e  the 
Chief  Court,  must  be  taken  to  have  accepted  the  findings 
of  the  Criminal  Courts  against  him,  he  was  liable  to  be 
dismissed,  and  should  be  dismissed,  inasmuch  as  he  i» 
unable  to  show  any  cause  save  his  assertion  of  error  on  the 
part  of  the  Criminal  Court  against  that  course.  I  therefore 
reverse  the  order  of  the  Commissioner,  dated  17th  Ausjnst 
1891,  and  restore  that  of  the  Collector,  dated  23rd  March 

In  dealing  with  cases  of  this  kind  in  future,  I  am  of 
opinion  that  the  Collector  should  not  dismiss  a  lambardar 
from  his  office  immediately  after  the  rejection  of  his  appeal 
from  an  order  demanding  security,  but  should  suspend  the 
lambardar  and  postpone  the  decision  of  the  question  of  his 
dismissal  or  restoration  to  office  until  the  lapse  of  a  reason- 
able time,  say  six  months,  during  which  the  lambardar  would 
be  able  to  take  such  steps  as  he  might  please  to  obtain  the 
reversal  or  modification  of  the  orders  of  the  Magistrates.  1 
have  shown  this  judgment  to  my  colleague  and  he  has  con- 
curred in  the  views  which  I  have  expressed. 


0ommissioner*8  order  reversed: 
Collector's  order  restored. 
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No.  9. 

HIRA,— APPEliLANT, 

Versm  \  Appkllatk  Sidi. 

WAZIRA,— RESPONDENT. 
Case  No.  47  of  1890-91. 
(Before  G.  R.  Elsmie  Esquire,  First  Financial  Commissioner). 

Lamhardar — Claim  to  offi.ce  of —Adopted  Aon, — heinti  a/.'o  n  liister'tt  tion. 

The  adopted  son  who  was  also  a  sister's  son  of  tho  decoascd  lambardar, 
claimed  to  sncceed  to  tho  vacant  office. 

The  ITinancial  Commissioner,  after  a  remand  for  inquirv  On  the 
qnettioQ  oi  custom,  declined  to  interfere  with  the  order  of  the  Commis- 
aioDer  in  which  that  officer  refused  to  appoint  as  lambardar  the  adopted 
son,  suoh  adopted  son  being  the  sister's  son  of  the  deceased  and  belonging 
to  ft  different  gOt. 

PiMjah  Record^  No.  14  of  188G,  Rev.,  referred  to. 
Further  appeal  from  the  order  of  G.  Smyth  Esquire^  Commissioner^ 
Jullundur,  dated  1st  May  1891. 

Nanak  Bakhsh,  for  appellant. 
Sarbadhicary,  for  respondent. 

This  was  a  contest  for  tho  office  of  lambardar  in  the  village 
of  Bolewal  in  the  Gurshankar  tahsil  of  the  Hoshiarpiir  Distnct. 

The  Collector  (Lieutenant-Colonel  H.  M.  M.  Wood), 
appointed  Hira,  who  was  a  sister's  son  and  also  the  adopted 
son  of  Jauliri,  the  deceased  lambardar.  Wazira,  the  only  other 
candidate  for  tho  office  admitted  the  relationship  alleged  by 
Hira.  The  grounds  of  the  Collector's  appointment  were  that  : 
"  To  all  intents  and  purposes  Hira  is  heir  of  the  deceased 
"  and  is  entitled  to  succeed  to  the  lambardari.  Even  if  the 
*'  adoption  were  not  proved,  1  think  that  the  status  of  the 
"  deceased  and  the  area  of  his  land,  to  which  Hira  presumably 
"  sncceeds  in  default  of  the  widow,  some  254  kauals  as  against 
"  the  20  kanals  held  by  Wazira,  would  give  him  a  superior 
"  claim." 

The  Commissioner,  on  appeal,  set  aside  the  Collector's 
order  and  removed  Hira.    He  said  : 

"  The  deceased  lambardar  and  appellant  are  of  tho  Bains 
"  g6t  of  Jats  and  almost  all  the  village  propi-ieioi-s  belong  to  the 
"  game  g6t.  The  respondent  (Hira)  is  by  hit  tli  a  Hir  Jat  :  he 
"  is  the  son  of  the  sister  of  Jauhri,  the  deceased  lambardar,  and 
has  been  adopted  by  Jauhri, 
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"  I  do  not  think  that  a  man  belonging  by  birth  to  a  strange 
"  g6t  should  be  appointed  lambardar  in  the  village.  There 
"  no  provision  in  the  Wajib-ul-arsi  of  the  last  settlement  as 
"  regards  succession  to  the  lambardarship.  In  that  of  the  first 
"  settlement,  appointments  could  be  made  by  election  from  the 
"  proprietors  of  the  village  in  the  event  of  a  vacancy  arising 
**  from  a  lambardar  being  dismissed  or  dying  childless.  The 
**  latter  rule  is  not  in  force  now  and  is  not  in  accordance  wiih. 
"  Rule  34  (iii)." 

Hira  preferred  a  further  appeal  to  the  Financial  Commis- 
sioner. He  contended  that  (1)  as  the  adopted  son  of  the  late 
lambardar  and  owner  of  254  kanals  of  land  he  should  be 
appointed  ;  (2)  that  having  regard  to  character,  influence  and 
ability  he  was  a  fit  and  proper  person  to  appoint ;  and  (3)  tiiat 
Wazira  and  others  were  related  to  the  deceased  in  the  fourth 
degree. 

At  the  first  hearing  of  the  appeal,  the  Financial  Gommis- 
sioner  directed  a  further  inquiry  as  to  the  rights  of  the  heir, 
and  the  custom  of  the  village,  by  the  following  interlocutoiy 
order — 

Ath  DecT'  1891.  Financial  Commissioner.— In  disposing  of  this  case  I  think 
that  the  Commissioner  has  hardly  given  sufficient  weight  to  the 
decision  No.  14  *  Punjab  Record  for  1886,  Rev.,  and  to  the  rule 
that  the  heir  who,  according  to  the  custom  of  the  village,  is 
entitled  to  succeed,  should  be  appointed  lambardar.  The 
material  on  the  record  is  insufficient  io  enable  me  to  decide  the 
points  on  which  the  case  should  turn.    Those  points  are — 

1.  Is  the  appellant  Hira>  the  heir  of  deceased  Jauhri,  by 

reason  of  his  being  his  adopted  son  ? 

2.  If  so,  is  Hira  debarred  by  the  custom  of  the  village 

from  succeeding  to  the  lambardarship  ? 
These  points  should  be  investigated  by  the  Tahsildar  aod 
findings  recorded  by  him.  The  Deputy  Commissioner  and  Com- 
missioner should  then  express  their  opinions  on  these  points 
and  the  case  should  be  returned  to  this  Court. 


The  Collector  (Mr.  E.  B.  Steedman)  made  the  follownig' 
return  to  the  order  of  remand — 

*  In  thia  case  it  was  heJd  that  the  claim  of  an  adopted  son  toti^ 
office  of  lambardar  should  be  recognized  in  cases  in  which  snch  claim 
was  not  opposed  to  custom,  and  in  which  the  adopted  son  was  by  Urth  ^ 
near  kinsman  of  his  adoptive  father. 
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In  accordance  with  the  order  of  the  Financial  Commissioner, 
dated  4th  December  1891,  I  herewith  forward  the  report 
of  the  Tahsildar.    It  is  very  clear  and  full. 

There  is  no  doubt  that  Hira  has  succeeded  as  the  adopted 
son  to  the  property  of  the  late  lambardar,  Jauhri,  and  is  now 
in  possession. 

As  to  the  second  issue,  I  think  that  it  is  hardly  possible 
to  say  that  any  custom  exists.  The  appointment  of  lambardar 
dates  from  annexation,  and  in  regard  to  this  appointment, 
which  is  made  by  the  Deputy  Commissioner  or  Collector,  it  is 
difficult  to  see  how  a  custom,  properly  so  called,  can  have 
arisen.  All  that  can  be  said,  1  submit,  is  that  the  Deputy 
Commissioner  or  Collector  has  customarily  appointed  a  person 
of  a  certain  defined  status.  This  status  hUs  been  defined  by 
decisions  and  rules  published  by  the  Financial  Commissioner, 
and  in  accordance  with  them  appointments  have  been  made.  As 
a  rale,  in  villages  owned  by  Bains  Jats,  a  Bains  Jat  is  appointed 
lambardar.  Two  instances  are  given  by  the  Tahsildar  in 
which  a  Bains  lambardar  has  not  been  appointed.  This  is,  so 
far,  in  the  appellant's  favour. 

I  would  also  submit  for  the  consideration  of  the  Financial 
Commissioner  that  the  judgments  of  his  predecessors  regarding 
the  right  of  an  adopted  son  to  succeed,  indicate  that  both 
Mr.  Lyall  and  Colonel  Wace  were  in  no  little  doubt  in  the 
matter. 

Where  the  adopted  son  is  a  near  relation  and  of  the  same 
tribe,  in  such  case  and  in  such  case  only  should  he,  I  think,  be 
allowed  to  succeed  of  right  to  the  lambardari  of  his  adoptive 
father  to  the  exclusion  of  near  collaterals.  I  think  that  im- 
mense harm  might  be  done  by  allowing  an  adopted  son  belong- 
ing to  another  clan  to  succeed  to  the  lambardar. 

These  adoptions  are  very  often  made  to  spite  the  heirs. 

1  do  not  think  that  a  lambardar  should  be  able  to  gratify 
private  spite  by  imposing  a  lambardar  on  the  village  whom  the 
villagers  must  dislike.  Finally,  I  would  note  that  if  a  lambardar 
was  now  being  appointed  for  the  first  time,  the  claims  of  the 
adopted  son  of  another  got  would  hardly  be  listened  to. 

The  Commissioner  recorded  the  following  opinion  in 
returning  the  further  enquiry— 

The  case  given  in  Punjab  Record,  No.  14  of  1886,  differs 
considerably  from  the  present  case  in  the  fact  that  tho  adopted 
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son  whose  claim  was  conceded  by  Colonel  Wace  was  the  son  of 
the  brother  of  his  adoptive  father  and  therefore  of  the  same 
got  and  very  nearly  related.  In  the  present  case,  the  man 
adopted  is  a  sister's  son  and  of  a  different  g6t. 

The  adoption  being  admitted,  the  adopted  son  succeeds  to 
his  adoptive  father's  property,  but  still  as  a  sister's  son  he  is 
an  outsider  to  the  brotherhood,  and  his  succeeding  to  the 
lambardarsliip  would  not  be  accepted  as  just. 

The  judgment  of  the  Financial  Commissioner  was  deliver- 
ed as  follows — 

ISth  June  1892,  Financial  Commissioner. — Having  read  the  returns  made 
by  the  Talisildar,  Deputy  Commissioner  and  Commissioner,  I 
am  not  prepared  to  interfere  in  the  order  of  the  Commissioner 
in  which  he  refused  to  appoint,  as  lambardar,  the  adopted  son  of 
the  late  lambardar,  such  adopted  son  being  the  sister's  son  of 
deceased,  and  belonging  to  a  got  different  from  that  of  his 
adoptive  father. 

Appeal  dismissed. 


No.  10- 

SHER  SINGH,— APPELLANT, 
Appbllatb  Side.  I  Versus 

SUBHA,— RESPONDENT. 
Case  No.  48  of  1890-91. 
(Before  G.  R.  Elsmie  Esqufre, First  Financial  Commissioner). 

Lamhurdar'-Claim  to  office  of —Adopted  sou ^—being  also  a  daughter' t$o». 

The  adopted  son,  who  was  also  a  daughter's  son,  of  the  deoeafed 
lambardar  claimed  to  succeed  to  the  vacant  office. 

The  Financial  Commissioner,  after  a  relnand  for  inquiry  on  tbe 
question  of  custom,  declined  to  intorfero  with  the  order  of  the  Commis* 
sioner  in  wliich  that  officer  refused  to  appoint,  as  lambardar,  the  adoptod 
son,  such  adopted  son  being  the  danghter's  son  of  the  deceased  and 
belonging  to  a  different  g6t. 

Pnvjab  Uecord^  No.  9  of  1802,  llvv.,  referred  to. 

Further  appeal  from  the  order  of  G.  Smyth  Esquire,  Ccmmit- 
8i07icr,  JullunduVy  dated  \bth  April  1891. 

Sarbudhicary,  for  appellant. 

Golaknatb,  for  respondent. 

This  was  a  ease  of  rival  claimants  for  the  office  of  lambar- 
dar of  Mauza  Bhulana  in  tahsil  and  District  Hoshiarpur. 
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Nihala  and  Sabha  were  nephews  of  the  deceased :  Sher 
Singh  was  the  grandson  (daughter's  son)  of  and  was  adopted 
by  the  deceased  lambardar,  who  executed  and  registered  a 
formal  document  evidencing  the  adoption. 

The  factum  of  the  adoption  was  not  denied  by  the  nephews, 
bat  they  contended  that  Sher  Singh  being  a  daughter's  son 
was  of  a  different  got  and  ought  not  to  succeed.  The  Collector 
(Lt.-Col.  H.  M.  M.  Wood)  refused  to  accede  to  this  contention. 
He  said : 

"  The  adoption  may  or  may  not  be  legally  defective  from 
"  the  fact  that  Sher  Singh  is  not  of  the  same  g6t  as  deceased, 
**  if  such  really  be  the  case.  But  the  adoption  took  place  in 
*'  the  infancy  of  Sher  Singh  and  he  has  lived  with  the  deceased 
*'  up  to  the  time  of  his  death,  and  has  been  regarded  as  his 
"  son  and  treated  as  such  in  all  respects. 

"  Under  these  circumstances,  Sher  Singh  is  the  proper 
"  person  to  succeed  to  the  deceased  lambardar  and  I  appoint 
•*  him  accordingly.*' 

The  Commissioner  (Mr.  G.  Smyth)  remanded  the  case 
that  the  votes  of  the  proprietors  who  paid  their  revenue 
through  the  deceased  lambardar  should  be  taken  in  regard  to 
the  rival  claimants.    He  said : 

"  The  respondent  (Sher  Singh)  is  the  daughter's  son  of 
'*  the  deceased  and  belongs  by  birth  to  a  g6t  which  has  no 
"  other  representative  in  the  village.  Appellant  is  the  deceased's 
"  cousin  and  has  a  son.  He  alleges  that  the  lambardarship 
"  has  been  in  his  family  for  several  generations :  on  the  other 
"  band  it  is  alleged  that  the  appellant's  family  is  the  only  one 
**  of  that  g6t  in  the  village  and  that  the  constituents  of  his 
"  lambardarship  are  not  men  of  one  g6t  but  of  various  gfita. 

"  It  appears  to  me  'primd  facie  improper  that  the  adopted 
"  son  belonging  to  a  g6t  not  previously  present  in  the  village 
**  should  have  the  right  to  be  introduced  in  the  village  as  lambar- 
"  dar,  but  if  there  is  any  feeling  or  custom  in  the  village  to  the 
"  contrary,  this  can  be  ascertained  by  the  taking  of  votes," 

The  Revenue  Extra  Assistant  Commissioner  reported  that 
the  village  was  bhaiachara  and  had  two  lambardars,  Bahadur, 
and  Nodha  deceased.  The  lambardars  sometime  ago  divided 
the  revenue  payers  between  them, — Nodha  having  nine  and 
Bahadur  twenty-four  holdings.  Of  Nodha's  constituents,  six 
including  the  appellant  voted  for  the  appellant  (Subha)  and 
threo  including  the  respondent  voted  for  the  latter  (Sher 
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Sinp^h).  On  the  whole  village,  Subha  had  ten  votes  and  Sher 
Singh  eighteen. 

As  the  appellant  (Subha)  had  a  majority  of  the  votes  of 
his  own  constituents  and  as  Nodha's  family  had  been  in  the 
village  for  four  generations,  the  Commissioner  reversed  Ac 
order  of  the  Collector  and  appointed  Subha  lambardar. 

Sher  Singh  then  presented  a  further  appeal  to  the  Finan- 
cial Commissioner,  who  remanded  the  appeal  for  enqaiiy  as  to 
the  custom,  by  the  following  interlocutory  order — 

Deer.  1891,  Financial  Commissioner. — Mutatis  mutandU,  I  make  the 
same  order  as  in  the  case  No.  47  •  of  to-day's  date,  which  is 
also  £rom  the  Hoshiarpur  District.  In  neither  case  has  any 
proper  enquiry  in  regard  to  the  custom  been  made. 


The  Collector  (Mr.  £.  B.  Steedman)  made  the  following 
return  to  the  order  of  remand — 
\h  March  1892.        This  is  a  similar  case  to  that  of  Mauza  Bolewal. 

The  adopting  father  was  a  Bandh'u  Jat  and  the  adopted 
son  is  a  Khakh  Jat.  The  proprietors  are  Bandhu  Jats.  The 
adopted  son  is  a  grandson  on  the  daughter's  side  of  the  adopt- 
ing father. 

I  can  add  nothing  to  what  I  have  said  in  regard  to  tbe 
Bolewal  case. 

The  Tahsildar  has  written  a  report  at  some  length  in 
which  he  gives  as  his  conclusion,  that  adoption  does  not  confer 
any  right  in  regard  to  the  office  of  lambardar. 

The  Commissioner  recorded — 
\h  March  1892.        I  have  nothing  to  add  to  the  remarks  made  in  the  Bolewal 
case. 


The  judgment  of  the  Financial  Commissioner  was  deliver 
ed  as  follows — 

tA  Jun$  1892.        Financial  Commissioner. — This  case  is  similar  to  No.  47 
decided  to-day  and  also  comes  from  the  Hoshiarpur  District. 

Having  read  the  returns  made  by  the  Tahsildar,  Deputy 
Commissioner  and  Commissioner,  I  decline  to  appoint  the  appel- 
lant to  be  lambardar  in  succession  to  his  adoptive  ^tlier. 
Appellant  is  daughter's  son  of  the  late  lambardar  and  is  of  a 
different  g6t. 

Appeal  dtsmimd. 

•  Punjab  Record,  No.  9  of  1892,  Bey. 
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No.  11. 

SUCHET  SINGH,-.APPELLANT,  j 

Versus  \  Apfillatb  8i»b. 

BASANT  SINGH,— RESPONDENT.  i 
Case  No.  21  of  1891-92. 
(Bbfore  G.  R.  Elsmie  Esquire,  First  FiNAXcrAL  Commissioner.) 

Lamhardar — Claim  to  office  of^ Adopted  8on,—leing  also  a  sister't  son. 

The  adopted  son,  who  was  also  a  sister's  son  of  the  deceased  lambar- 
dar,  claimed  to  sacoeed  to  the  vacant  office. 

The  Financial  Commissioner  declined  to  interfere  with  the  order  of 
the  Commissioner  setting  aside  the  appointment  of  the  adopted  son,  tuoh 
adopted  son  being  the  sister's  son  of  the  deceased  and  belonging  to  a 
different  gdt. 

Pv/njah  Record,  Nos.  9  and  10, 1892,  Rev.,  followed. 

Further  appeal  from  the  order  of  O.  Smyth  Esquire,  Commissioner^ 
Jullundur,  dated  Srd  September  1891. 

This  was  a  case  relating  to  rival  claimants  for  the  office 
of  lambardar  in  the  village  of  Daudpur,  tahsil  Samrala,  in  the 
Lndhiana  District. 

The  Collector  (Mr.  W.  Chevis)  appointed  Sachet  Singh 
(appellant  before  the  Financial  Commissioner)  for  the  following 
reasons — 

**  Sachet  Singh  is  the  sister's  son  and  also  the  son  by 
"adoption  of  the  deceased  lambardar.  The  adoption  is  denied 
"  by  Basant  Singh,  bat  his  denial  appears  gronndless  as  mutation 
"  of  names  was  efPected  in  Sachet  Singh's  f avoar  on  1 7th  Novem- 
"ber  1890,  and  no  Civil  suit  has  yet  been  filed  to  contest  this 
**  order.  Sachet  Singh  has  inherited  deceased's  property  and 
"  is  therefore  his  heir.  The  next  nearest  relations  are  Sada 
"  Singh,  Basant  Singh  and  Atr  Singh,  who  are  descendants  of  the 
"deceased's  grandfather  and  the  other  two  claimants  are  descen- 
"dants  of  deceased's  great  grandfather.  There  are,  in  my 
"opinion,  no  claimants  near  enough  to  disturb  Sachet  Singh's 
"  claim  of  relationship  to  deceased  by  adoption  and  by  being  his 
"  sister's  son  and  of  having  inherited  his  property, 

"  Sachet  Singh  appears  a  fitting  man  in  all  respects,  and  I 
"appoint  him  lambardar," 

The  Commissioner  (Mr.  G.  Smyth)  cancelled  this  appoint- 
ment and  made  Basant  Singh  lambardar.  The  Commissioner 
recorded  that :  "  I  am  very  doubtful  of  the  propriety  of  appoint- 
"  ing  an  adopted  son  in  a  village  of  this  kind,  where  all  the  pro- 
"  prietors  appear  to  belong  to  one  tribe.   It  also  seems  doubtful 
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"who  are  the  revenne-payers  who  paid  throngh  deceased 
"  and  whether  all  the  claimants  paid  through  him.  To  have  a 
"claim  to  the  lambardarship,  the  claimant  mast  be  a  revenue- 
"  payer  throngh  the  lambardar  vacated," 

•  *  •  #  • 

"  The  appellant  alleges  that  he  is  a  revenne-payer  who 
"  paid  throngh  the  deceased  lambardar  and  respondent  admits 
"  that  such  is  the  case. 

"  The  appellant  is  one  of  the  descendants  of  Takht  Mai, 
"  and  as  many  of  such  descendants  exist,  there  is  no  need  {at 
**  resort  to  election  under  the  terms  of  the  Wajib-ul-arz  of  the 
"  regular  settlement. 

"  The  respondent  is  the  sister's  son  of  the  deceased,  and  the 
"  g6t  of  his  natui*al  father  differs  of  course  from  that  of  the 
"  rest  of  the  village.  If  respondent,  the  adopted  aon  of  the 
*'  deceased  lambardar,  were  related  to  the  latter  in  the  male  line, 
"  his  adoption  would  no  doubt  strengthen  his  claim  to  sacceed 
"  the  deceased  in  the  lambardarship,  but  in  the  present  case 
"  the  kindred  in  the  female  line  is  brought  in,  and  in  a  village 
"  where  there  is  such  a  strong  family  connection  between  the 
"proprietors,  I  do  not  think  a  man  belonging  to  a  different 
"  got  ought  to  be  appointed  lambardar." 

Suchet  Singh  then  preferred  a  further  appeal  to  the  Finan- 
cial Commissioner,  who  dismissed  the  appeal  in  the  following 
judgment — 

13ih  June  1892.  Financial  Commissioner. — I  am  not  prepared  to  interfere  in 
this  case, — see  judgments  in  cases  Nos.  9  and  10,  Punjab  Record 
1892,  Kev.  The  appeal  is  dismissed. 

Appeal  dtemieeeeL 


No.  12. 

SHAH  MUHAMMAD— APPELLANT, 

ImLLATB  SiDB.  }  Ver$u8 

DIWAN  BAKHSH -RESPONDENT. 

Case  No.  50  of  1891-92. 

(Betorb  G.  R.  Elsmik  Esquire,  First  Finakcul 
Commissioner.) 

Lambardar — Claim  to  office  of — Adopted  son, — being  aUo  a  brotkrr'g  mu. 
The  adopted  son,  who  was  also  a  broth6r*s  son  of  the  docoaaed 
lambardar,  claimed  to  ancoeed  to  the  vacant  office  in  prefereoo^  to  tW 
8fli  of  an  elder  brother  of  deceased. 
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Held,  npfaolding  the  order  of  the  Commissioner,  that  the  adopted  son 
being  otherwise  fit  and  being  hy  birth  a  nephew  of  hia  adoptive 
father,  had  a  preferential  olaim. 

Punjab  Recordy  No.  14  of  1886,  Rev.,  followed. 

Further  appeal  from  the  order  of  S.  8.  Thorhurn  Esqu%r$, 
Commissioner,  Rawalpindi,  dated  2id  January  1892. 

Oertel,  for  appellant. 

This  was  a  claim  relating  to  the  office  of  lamhardar  in  the 
village  of  Bajra,  Sialkot  District.  The  post  hecame  vacant  by 
the  death  of  Kale  Khan,  who  was  lambardar,  both  adna  and  ala. 
He  was  responsible  for  Rs.  372-8-0  out  of  Rs.  708  revenue,  and 
died  childless,  leaving  an  adopted  son,  Diwan  Bakhsh 
(respondent). 

The  family  tree  was  as  follows — 

YADGAR. 
r 


Karmdad. 


Fazldad. 


f 

Shah  Mn- 
hammad. 


Nadir 
Khan. 


Gholam 
Kadir. 


Mohammad 
All. 
I 


Kale  Khan, 
(childleas). 


r 

Diwan 
Bakhsh. 


I 

Khnssia. 


Nawab. 


The  Settlement  Collector  (Capt.  J.  R.  Dunlop  Smith) 
appointed  Shah  Muhammad.  Hi&  reasons  were  :  "  Shah 
*'  Mahammad  certainly  did  not  claim  on  Kale  EZhan's  appoint- 
"  ment  and  had  the  latter  left  any  children,  one  of  them  would 
succeed  :  as  it  is  the  question  now  is — Has  the  adopted  son 
*'  preferential  claim  to  a  member  of  the  elder  branch  in  the 
"  direct  line  from  Yadgar  ?  The  property  qualification  of  each 
"  claimant  is  practically  the  same. 

"  The  Commissioner  has  already  ruled  that  an  adopted  son 
has  no  claim  against  a  member  of  the  elder  branch. 

"  I  appoint  Shah  Muhammad  to  be  adna  and  ala  lambar^ 
dar  of  Arazi  Dost  Muhammad,  and  to  be  adna  lambardar  in 
"  Khamra,  Mahals  Maira,  Mahdowal,  Pindi  Bechiragh,  Ghak 
"  Shamir  and  Saidulapur." 

Diwan  Bakhsh  appealed  to  the  Commissioner  (Mr.  S.  S. 
Thorburn)  who  cancelled  Shah  Muhammad's  appointment. 
The  Commissioner  recorded  : 

"  The  Settlement  Collector  puts  the  issue  clearly,  viz. : 
"  Has  the  adopted  son  (who  is  also  a  nephew  of  his  adoptive 
"  father)  preferential  claim  to  a  member  of  the  elder  branch 
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in  the  direct  line  from  Yadgar  ?  He  decides  the  qaes- 
**  tion  by  finding  that  *  the  Commissioner  has  alreadjr  ^rtiled 
"  *  that  an  adopted  son  has  no  claim*  against  a  member  of  the 

*  elder  branch.'  Hero  the  Settlement  Collector  refers  to  the 
"  1884  proceedings.  Now,  a|Commissioner,  not  being'  a  final 
"  Conrt  cannot  give  a  '  ruling* ;  moreover,  if  he  could,  tlie  said 
"  'ruling'  would  not  prevail  against  the  clear  subsequent  rnling 
"  of  the  Financial  Commissioner,  No.  14,  Punjab  Record,  1SS6, 
"  a  case  very  analogous  to  this.  Under  that  ruling,  I  find, 
**  answering  the  issue  as  framed  by  the  Settlement  Collector 
"  that  the  adopted  son,  being  otherwise  fit,  does   succeed,  i.  e. 

has  the  preferential  claim.  1  therefore  accept  the  appeal  and 
"  appoint  Diwan  Bakhsh." 

Shah  Muhammad  preferred  a]  further^f appeal  to  the 
Financial  Commissioner^ contending, that  as  he  belonged  to  the 
elder  branch  of  the  family  ;  had^  been  adopted  by  Karmdad, 
the  eldest  brother  in  the;«family ;»  and  by  custom,  he,^liad  a 
preferential  claim. 

The  Financial  Commissioner  dismissed  the]  appeal  by  the 
following  judgment — 

Uth  July  1892.  Financial  Commissioner.— After  consideration,  I  am  of 
opinion  that  the  Commissioner  was  right  in  this  case]  in 
following  the  precedent  No.  14,  Punjab  Record^  lS86,;jR€v. 
The  adopted  son,  who  was  brother's^son  to  the  late  lambardan 
has  been  appointed  in  preference  to  the  son  of  an  elder  brother. 
The  appeal  is  rejected. 

Appeal  dismissed. 

No.  13. 

RAMJ  AS,— PETITIONER, 

Versus 

NIHALA,-RESPONDENT. 
Case  No.  116  of  1891-92. 
(Befork  G.  R.  Blsmie,  Esquire,  First  Financial  Commissionee.) 

Lambardar^Claim  to  office  of  ^Adopted  aorij^heing  also  a  brother  $  km. 

The  adopted  son,  who  was  also  a  brother's  son  of  the  deoetsed 
lambardar,  claimed  to  succeed  to  the  vacant  ofSce. 

The  OoUector  and  Commissioner  appointed  the  deoeased's  brother  ia 
preference  to  the  adopted  son. 

The  Financial  Commissioner,  upon  application  for  revision,  reversed 
these  orders  and  appointed  the  adopted  son,  he  being  a  brother's  son  and 
therefore  of  the  same  gOt  as  the  deceased  lambardar. 


Revision  Side. 
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Petition  for  revision  under  Section  16,  Punjab  Land  Bevenue  Actj 
1887,  of  the  order  of  Q.  Smyth  Esquire,  Oommisrioner, 
Jullundur,  dated  30th  October  1891. 

Browne,  for  petitioner. 

This  was  a  contest  for  the  office  of  lambardar  in  mailza 
tindori  Atwal^n,  tahsil  and  District  Hoshi&rpar. 

The  qntstion  for  consideration  was  whether  an  adopted 
Bon,  who  was  also  a  nephew,  was  entitled  to  stlcceed  to  the 
lambardari  in  preference  to  the  next  brother  of  the  deoeaaed 
laml^ardar. 

The  parties  were  related  thus— 


^  Lakhu  was  the  deceased  lambardar.  Ramjas  was  the 
nephew  and  adopted  son  of  Lakhu.  The  Collector  (Mr,  E.  B. 
Steedman)  appointed  Nihala  lambardar. 

The  Commissioner  (Mr.  G.  Smyth)  upheld  this  appoint- 
ment for  the  following  reasons — 

"  Without  going  so  far  as  to  agree  with  the  Collector  in 
holding  that  an  adoption  by  a  lambardar  of  one  of  his  male 

"  kindred  does  not  give  the  latter  a  superior  claim  to  the 

"  lambardarship  over  that  derived  from  birth,  I  think  in  the 
present  case,  where  the  next  brother  to  the  deceased  is  pre- 

"  sent,  it  must  be  held  that  the  latter  is  the  next  in  succession 

"  for  the  lambardarship. 

The  adoption  no  doubt  entitles  the  adopted  person  to 
"  succeed  to  the  property  of  the  one  who  adopts  him,  but  it 
'*  does  not  alter  the  accident  of  the  adopted  person's  birth,  and 
"  it  has  been  ruled  by  the  Financial  Commissioner  that  the 
"  word  *heir'  as  used  in  Rule  34  does  not  necessarily  mean  the 
"  person  entitled  to  succeed  to  the  deceased's  private  property — 
''vide  Punjab  Eec&rd,  No.  4  of  1889,  Rev.  I  reject  the 
"  appeal," 

Ramjas  then  applied  to  the  Financial  Commissioner  on 
the  Revision  side.  The  Financial  Commissioner  reversed  the 
order  of  the  Collector  and  Commissioner  and  appointed  the 
petitioner,  iRamjas,  the  lambardar,  ho  being  the  adopted  son  of, 
and  belonging  to  the  same  got  as,  the  deceased  lambardar. 


Lakha^ 


Nihala. 


Hazari« 


Bam  j  as. 
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The  judgment  was  as  follows — 
5th  July  1892.  Financial  OoMinssiONER. — In  this  case  the  appellant  is  the 
nephew,  i.  e.,  brother's  son,  and  he  is  also  the  adopted  son  of 
the  deceased  lambardar.  The  Collector  and  Commissioner 
have  disallowed  his  claim  to  succeed  to  the  lambardarship, 
holding  that  deceased's  brother,  Nihala,  who  is  older  than 
appellant's  father,  has  the  better  claim. 

It  seems  to  me  that  if  ever  an  adopted  son  is  to  be  allow- 
ed to  succeed  to  a  lambardarship,  there  could  not  be  a  stronger 
case  than  the  present. 

The  Tahsildar  thought  the  appellant's  right  had  been 
made  out  and  the  precedent  No.  14,  Rev.,  Pun/ab  Record 
for  1886,  seems  to  be  in  point. 

In  sevei^al  cases  from  the  Hoshiarpur  and  Lndhiana 
Punjah  Record,  Nob.     districts,  I  have  recently  in  concurrence 

9, 10  and  11  of  1892,  with  the  local  officers  disallowed  the  claims 
Rev. 

of  adopted  sons  to  succeed,  but  the  per^^DF 
adopted  belonged  to  different  g6t8  from  that  of  the  adoptive 
fathers  and  in  some  instances  there  was  doubt  as  to  the  vali- 
dity of  the  adoption. 

I  accept  this  application  and  direct — reversing  the  orders 
of  the  Collector  and  Commissioner — that  Ramjas  be  appointed 
lambardar  in  succession  to  the  late  Lakhu,  his  paternal  uncle 
and  adoptive  father.    No  costa  allowed- 

Application  allowed. 


Appellith  Sifti. 


No.  14. 

NANDU  AND  OTHERS,— (Pbopeietors),— 
APPELLANTS, 
Versus 

MALLA  SINGH,— (Jagirdab),— RESPONDENT. 
Case  No.  79  of  1890-91. 

(Before  W.  Mackworth  Young  Esquire,  cs.i..  Second 
Financial  Commissioner). 

Punjab  Land  Revenue  Act,  1887,  Section  48,  suh-section  (2) — ColUctiom 
of  land  revenue  in  cash  or  in  kind — Right  of  jagirdar  when^  and  when  noi, 
an  owner  in  the  estate. 

The  Pacjab  Land  Revenne  Act,  XVII  of  1887,  contains  a  prorisioni 
viz,,  Section  48,  sab-seotiou  (2)  which  did  not  form  part  of  the  old  BoTenna 
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Law  (Aofc  XXXIII  of  1871),  to  the  effect  that  **  land  revenue  may  be 
"  assessed  in  cash  or  in  kind,  or  partlj  in  cash  and  partly  in  kind,  as 
"  the  Local  GoTemment  may  direct." 

According  to  the  instmctiona  issued  by  the  Local  GJovemment  (c/. 
Punjab  Record,  No.  2  of  1889,  Rev.,)  a  Settlement  OflBcer  is  bound  to 
assess  every  estate  to  a  cash  assessment,  even  when  held  in  jagir,  and  to 
offer  such  settlement  to  the  owners. 

The  only  consideration  which  justifies  the  making  of  a  settlement  with 
a  jagirdar  is  the  facb  of  his  being  in  some  sense  owner  of  the  lands.  The 
laxity  which  prevailed  in  the  early  days  of  Punjab  administration  in  this 
respect  is  no  longer  permissible  under  the  existing  Bevenue  Law,  which 
provides  that  every  estate  is  to  be  assessed  and  the  settlement  offered  to 
the  owners. 

If  the  estate  is  held  in  jagir  by  a  jagirdar  who  is  not  the  owner  he  is 
only  entitled  to  the  Government  demand.  If  he  has  any  rights  of  owner- 
ship, these  rights  are  not  affected  by  a  re-assessment  of  the  revenue,  and 
under  Section  61  of  the  Land  Revenue  Act,  1887,  the  settlement  may 
(subject  to  Rule  208)  be  offered  to  him. 

Collections  of  the  Government  revenue  in  kind  are  no  longer  permitted, 
but  a  jagirdflbr  who  ia  also  proprietor,  and  who  as  jag^irdar  has  permission 
(Rule  226)  to  collect  the  reyenue  assigned  to  him,  may  without 
impropriety  be  permitted  to  continue  collections  in  kind,  where  these 
have  been  customary. 

A  jagirdar  who  is  not  owner,  even  if  permitted  to  collect  his  revenue, 
must  collect  it  from  the  headman  empowered  to  collect  it  from  the 
lando  wners  (Rule  226)  if  such  revenue  is  payable  in  cash. 

Pound,  also,  upon  the  evidence,  that  the  respondent  (the  jagirdar) 
had  not  established  any  title  to  be  considered  the  owner  of  the  estate. 

Further  appeal  from  the  order  of  0,  Smyth   Esquire^  Com' 
'  missioner^  Jullundur,  5  th  August  1891. 
Shircore  and  K.  P.  Roy,  for  appellants. 
Rattigan,  for  respondent. 

The  dispute  between  the  parties  was  whether  at  the  pre- 
sent revised  settlement  of  the  Kangra  District  the  land  revenue 
should  be  assessed  in  cash  or  in  kind. 

The  appellants  before  the  Financial  Commissioner  were 
the  proprietors  and  the  respondent  the  jagirdar. 

The  Revenue  Extra  Assistant  Commissioner  was  of  opinion 
that  a  cash  revenue  should  be  fixed.  He  recorded  his  opinion 
as  follows — 

"  As  the  jagirdar's  rights  are  mortgaged  to  his  creditor 
"  for  a  fixed  time,  the  latter  tries  to  make  good  his  opportunity 
as  much  as  he  can  and  extorts  grain  from  the  proprietors  to 
the  utmost  of   his  power.     There  is  no  doubt  that  the 
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**  jagirdar  ivill  Suffer  by  the  payment  being  converted  into  easb, 
"  but  be  is  entitled  to  receive  only  tbe  Government  share.  At 
"  the  new  assessment  the  amount  of  the  revenue  payable  to 
"  him  should  be  fixed  after  taking  this  point  into  considera- 
*^  tion  so  that  the  loss  caused  to  him  by  the  change  may  be 
**  made  good.** 

The  Settlement  Collector  (Mr.  E.  O'firien)  agreed  with  the 
Extra  Assistant  Commissioner.  He  said  :  "  I  entirely  agree 
"  with  the  view  of  the  extra  Assistant  Commissioner :  a  cash 
**  revenue  will  be  fixed  when  the  new  assessment  is  annonnced." 

The  Commissioner  (Mr.  Q-.  Smyth)^  upon  appeal  by  the 
jagirdar,  reversed  this  order,  directing  the  payment  in  kind  to 
continue.  The  Commissioner  stated  the  grounds  for  hie  decision 
thus : 

That  a  cash  assessment  is  desirable  is  apparent  from  the 
"  fact  that  the  jagirdar  has  previously  mortgaged  his  jagir 
"revenues  to  a  money-lender.  The  collection  of  re  venae  in 
"  kind  by  such  an  agency  leads  to  suits  of  a  harassing  and  ex- 
**  orbitant  character.  I  note,  however,  from  Mr.  J B.  Iiyall'a 
**  order,  dated  4th  April  1866,  that  the  respondents  are  not 
**  really  cultivators  but  a  family  of  Brahmans  entitled  only  to 


"  The  order  of  Mr.  Lyall,  Settlement  Officer,  dated  4^1 
"  April  1866  was  obviously  not  before  Mr.  O'Brien  when  he 
"  passed  orders  in  the  case.  In  Mr.  Lyall's  judgment,  the 
"  position  of  these  Brahmins,  who  are  recorded  as  proprietors, 
is  fully  discussed  and  their  rights  appear  to  amount  to  nothing 
"  more  than  to  their  taking  from  the  cultivators  one  ser  per 
*^  maund  and  eight  annas  for  every  four  rupees  zahti  rent  taken 
"  by  the  jagirdar. 

•*  In  the  case  of  such  proprietors  it  does  not  appear  -proper 
"  to  give  the  jagirdar  only  a  cash  assessment,  and  I  accept  the 
appeal,  and,  setting  aside  the  Settlement  Officer's  order,  main- 
"  tain  the  arrangement  previously  in  force." 

The  proprietors  preferred  a  further  appeal  to  the  Financial 
Commissioner  who  restored  the  order  of  the  Settlement  Collector 
fixing  a  cash  revenue.  The  Financial  Commissioner  delivered 
the  following  judgment — 

Ibth  March  1892  Financial  Commissioner. — This  is  an  appeal  against  the 
order  of  the  Commissioner  of  J uUundur  reversing  a  decision  by 
the  Deputy  Commissioner  and  Settlement  Officer  of  Eouigra^  in 
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which  the  latter  officer  ruled  that  the  appellants  were  entitled 
to  claim  that  a  cash  assessment  should  be  made  of  village 
Chinor  in  the  Indaura  taluqa,  Kangra  District,  of  which  they 
are  recorded  proprietors,  and  respondent  is  jagirdar. 

The  case  has  been  argued  before  me  at  length  by  the  learn- 
ed counsel.  For  appellants  it  is  urged  that  certain  precedents 
Punjab  Record,  Nos.  10  of  1886  and  4  of  1887,  Rev., 
apply,  and  that  no  option  is  left  to  the  Revenue  Officers  of 
Government  to  refuse  to  impose  a  cash  assessment.  The 
counsel  for  respondent  relies  on  a  decision  by  the  Settlement 
Officer,  dated  4th  April  1866,  as  justifying  the  continuance  of 
the  existing  practice  of  collecting  the  Government  revenue  in 
kind.  He  accepts  the  rulings  quoted  by  the  counsel  for  the 
appellants  as  applicable  to  a  case  in  which  the  proprietors  are 
in  full  cultivating  possession  and  in  full  control  of  the  village, 
but  denies  their  applicability  to  the  present  case  on  two  grounds, 
first,  that  the  proprietors  are  not  in  this  position;  secondly, 
that  the  jagirdar  has  rights  other  than  those  of  a  mere 
jagirdar. 

Colonel  Wace's  decisions  were  passed  before  Act  XVII  of 
1887,  the  Punjab  Land  Revenue  Act,  became  law.  The  present 
Act  contains  a  provision  (Section  48),  sub-section  (2)  )  which 
did  not  form  part  of  Act  XXXIII  of  1871,  to  the  effect  that 
"  land  revenue  may  be  assessed  in  cash  or  in  kind,  or  partly 
"  in  cash  and  partly  in  kind,  as  the  Local  Government  may 
direct." 

As  explained,  however,  in  Punjab  Record  No.  2  of  1889, 
Rev.,  a  Settlement  Officer  is  bound  to  assess  every  estate  to 
a  cash  assessment,  even  when  held  in  jagir,  and  to  offer  such 
settlement  to  the  owners.  Colonel  Wace*s  decisions  above 
quoted,  as  well  as  Punjab  Record  No,  4  of  1888,  Rev.,  which 
was  given  after  the  Land  Revenue  Act  of  1887  came  into  force, 
are  applicable  to  the  present  state  cf  the  law. 

The  only  consideration  which  justifies  the  making  of  a 
settlement  with  a  jagirdar  is  the  fact  of  his  being  in  some  sense 
owner  of  the  lands.  The  laxity  which  prevailed  in  the  early 
days  of  Punjab  administration  in  this  respect,  is  no  longer 
permissible  under  the  existing  Revenue  Law,  which  provides 
that  every  estate  is  to  be  assessed,  and  the  settlement  offered 
to  the  owners.  If  the  estate  is  held  in  jagir  by  a  jagirdar  who 
is  not  the  owner,  be  is  only  entitled  to  the  Government  demand. 
If  he  has  any  rights  of  ownership,  those  rights  are  not  affected 
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by  a  re-assessment  of  the  revenue,  and  under  Section  61  of  the 
Land  Revenue  Act  the  settlement  may  (subject  to  Land  Revenue 
Rule,  Part  II,  208)  be  offered  to  him.  Collections  of  the  Grovern- 
ment  revenue  in  kind  are  no  longer  permitted;  but  a  jagirdar 
who  is  also  proprietor,  and  who  as  jagirdar  has  permission 
(Land  Revenue  Rule,  Part  II,  226)  to  collect  the  revenue 
assigned  to  him  may  without  impropriety  be  permitted  to 
continue  collections  in  kind,  where  these  have  been  customary. 
A  jagirdar  who  is  not  owner,  even  if  permitted  to  collect  his 
revenue,  must  collect  it  from  the  headman  empowered  to  collect 
it  from  the  land  owners  (Rule  226)  if  such  revenue  is  pay- 
able in  cash. 

It  is  clearly  therefore  of  the  first  importance  in  this  case 
to  decide,  whether  the  jagirdar  is  in  any  sense  a  proprietor* 
and  on  this  point  the  parties  are  at  issue.  The  appellants  claim 
full  proprietorship  and  admit  no  such  claim  on  the  part  of  the 
respondent.  The  latter  claims  to  have  exercised  all  proprietwy 
rights  in  the  village,  such  as  arranging  for  cultivation,  <3bc.  I  do 
not  find  the  authority  for  the  Commissioner's  statement  that 
respondent  admitted  that  he  had  no  rights  as  ala  malik.  This 
is  recorded  in  his  first  order  but  not  alluded  to  further. 

The  settlement  record  shows  appellants  as  owners  and 
respondent  as  jagirdar.  There  is  nothing  on  the  face  of  it  to 
support  the  claim  of  the  latter  to  proprietary  right.  The  collec- 
tion of  the  Government  demand  in  kind — a  privilege  enjoy- 
ed by  many  assignees  since  the  Sikh  time — has  been  repeatedly 
ruled  not  to  establish  such  a  claim.  The  sermani  and  zahti 
rate  recorded  as  malikana  is  enjoyed  by  appellants  in  all  the 
village  lands  and  the  onus  is  on  respondent  to  establish  hia 
claim  to  a  position  superior  to  that  of  mere  jagirdar. 

The  Commissioner  has  taken  the  order  of  the  Settlement 
Officer,  Mr.  J.  B.  Lyall,  dated  4th  April  1866,  as  affording  the 
evidence  sufficient  to  rebut  the  presumption  of  truth  afforded 
by  the  settlement  record.  This  order  was  not  before  Mr. 
O'Brien  when  he  passed  his  order,  and  it  demands  the  fullest 
consideration.  It  was  passed  on  an  application  by  appellants 
for  a  cash  assessment,  and  it  refused  the  application  on  the 
ground  that  appellants  were  getting  their  full  rights,  and  that 
there  was  no  reason  for  giving  them  more,  while  to  change  the 
mode  of  collection  would  inflict  serious  loss  on  respondent. 
The  following  portion  of  the  order  is  the  most  important  from 
respondent's  point  of  view  :  "  This  sermani  is  not  a  rent  charge 
"  gradually  reduced  to  a  very  small  figure  owing  to  the  extor- 
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**  tion  of  inordinate  land  tax  by  Government,  but  it  is  a  right 
**  which  was  fixed  from  the  first  at  that  figure,  and  which  was 
**  freely  assigned  by  the  Rajas  and  others  to  certain  individuals. 

'*  I  believe  myself  the  original  nature  of  such  a  charge  wos 
"  that  of  an  allowance  to  a  village  official.  However,  very 
**  probably  it,  in  course  of  time,  owing  to  office  being  hereditary, 
**  got  to  be  considered  a  proprietary  allowance,  and  it  was  pro- 
"  bably  correct  at  former  settlement  to  call  the  enjoyees  of  it 
**  proprietors,  in  default  of  other  claimants  with  better  title." 

Now,  although  these  remarks  somewhat  minimize  the 
position  of  appellants  as  proprietors,  they  do  not  suggest  that 
respondent  has  any  proprietary  status.  Moreover,  in  another 
part  of  the  order  the  Settlement  Officer  recorded  that  respondent 
had  n^been  long  in  possession  as  jagirdar, — not  more  than 
thirty-five  years  apparently.  "  However,"  wrote  Mr.  Lyall,  **I 
**  am  of  opinion  the  petition  should  be  refused.  Such  an  assess- 
**  ment  would  be  a  loss  to  defendant  (respondent)  in  many  ways, 
**  and  very  distasteful  to  him."  And  then  he  proceeded  to 
discuss  the  status  of  the  proprietors  as  quoted  above.  Tn  all 
this,  T  cannot  find  any  recognition  of  the  fact  that  the  jagirdar 
was  in  any  sense  a  proprietor.  The  position  is  not  once 
suggested. 

I  have  only  to  mention  one  other  point,  that  is,  the  alleged 
agreement  of  27th  November  1888.  This  is  not  admitted  by 
appellants  and  has  been  rejected  by  the  Revenue  Officers  who 
investigated  the  case  as  obtained  by  undue  influence.  Mr.  Lyall 
recorded  that  the  jagirdar  was  "  all  powerful  in  the  village 
and  it  is  clear  from  the  reports  that  the  proprietors  are  in  a  very 
down  trodden  condition.  I  do  not  consider  the  document 
worthy  of  much  reliance.  Two  more  such  documents  have  been 
mentioned  before  me  by  respondent's  counsel.  It  is  clear  that 
respondent  has  been  for  some  time  attempting  to  establish 
documentary  evidence  of  a  status  superior  to  that  of  mere 
jagirdar,  and  I  cannot  regard  the  registered  deed  as  a  bond  fide 
agreement. 

For  the  above  reasons,  I  find  that  the  respondent  has  not 
established  any  title  to  be  considered  the  owner  of  the  village, 
and  that  there  is  no  reason  why  the  Settlement  Officer  should 
not  proceed  to  assess  it  in  the  ordinary  course  to  a  cash  revenue 
and  offer  such  assessment-to  the  proprietors.  The  jagirdar 
will  thenceforwaini  be  entitled  to  the  cash  assessment  in  lieu  of 
the  collections  in  kind  now  made  by  him  on  account  of  the 
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Government  demand.  This  order  does  not  of  course  preclude 
the  jagirdar  from  establishing  his  claim  to  proprietary  rig^ht  in 
the  Courts,  or  to  any  other  rights  which  he  may  believe  himself 
to  possess.  I  request  the  Commissioner  to  consider  the  ques- 
tion whether,  in  consequence  of  this  order,  any  recommendation 
for  compensating  the  jagirdar  will  be  necessery,  and  report 
accordingly. 

The  appeal  is  accepted  :  the  order  of  the  lower  Appellate 
Court  reversed  :  and  the  Settlement  Collector's  order  of  28th 
October  1890  re-aftirmed.  Costs  throughout  to  be  borne  by 
respondent. 

Appeal  allowetL 

— -  • 

No-  15. 

/  ARJAN  SINGH,— APPELLANT, 

APFILLITI  SlDK.   I  Versus 

(  SUCtlET  SINGH,— RESPONDENT. 

Case  No.  27  of  1891-92. 

(Before  W.  Mackworth  Young  Esquirk,  c.s.i.,  Secoxd 
FinANCUL  Commissioner.) 

Partition — Shamilat  liraf  and  shamUat  deh — Ala  lamhardar — Mua/i 
land  held  hy  ala  lamhardar  in  which  he  had  no  proprietary  right. 

In  a  claim  to  partition  certain  shamilat  taraf  and  sbamilat  deh  land, 
it  was  sought  to  excladc  the  muafi  land,  -which  was  shamilat  tajraf,  held 
by  the  ala  lambardar  hy  virtue  of  his  oflBce  and  in  which  he  had  no  pro- 
prietary right. 

Beld^  that  there  was  no  reason  for  excluding  this  land  from  partition. 
This  land  was  entered  in  the  revenuo  records  as  common  land  of  certain 
tarafs  of  the  village  and  the  records  contained  nothing  which  precluded 
the  holding  from  being  brought  into  partition. 

Further  appeal  from  the  order  of  Lieutenant- Colonel  J.  B.  Hutchin- 
tony  Commissioner f  Lahore^  dated  2Srd  November  1891. 

This  was  an  application  for  partition  of  130  kanals  13 
marlas  of  shamilat  in  taraf  Khudo  and  1,200  kanals  of  shamilat 
deh ;  also  of  168  kanals  of  taraf  Malkana  and  18  kanals  12 
marlas  of  taraf  lihahra  in  the  village  of  Kahna  Nau  in  the 
Lahore  tahsil  of  the  Lahore  District, 

Sachet  Singh,  the  respondent,  was  the  ala  lambardar:  he 
was  not  a  proprietor  in  tarafs  Khndo  and  Alalkana,  bat  he  was 
in  possession  of  certain  muafi  laud  belonging  to  these  tards* 
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Rai  Arjan  Das,  Assistant  Settlement  Collector,  refused  to 
order  the  partition  of  the  muafi  land,  giving  liis  reasons  as 
follows  ; — 

*'  If  the  co-sharers  of  the  said  tarafs  wish  to  have  the  muafi 
"  land  partitioned  among  themselves,  they  should  first  regu- 
"  larly  evict  the  ala  lamhardar  and  then  apply  for  partition. 

So  long  as  the  ala  lambardar  holds  possession  of  their  land, 
"  the  partition  cannot  be  effected." 

The  co-sharers  appealed  to  the  Commissioner  (Colonel  J.  B . 
Hutchinson),  who  reversed  the  Assistant  Settlement  Collectors 
order  and  ordered  partition.  The  Commissioner  proceeded 
thus — 

"  The  question  is  whether  the  laud  which  is  held  by 
"Sachet  Singh  (ala  lambardar)  as  muafi  on  account  of  his 
holding  the  post  of  ala  lambardar,  shall  be  incladcd  in  the 
*'  partition  or  not.    I  have  before  me  cases  decided  by  Mr. 
"  C.  M.  Rivaz  and  Mr.  Ogilvie  in  which  this  point  is  consider. 
*•  ed.    Suchet  Singh  does  not  object  to  the  partition  of  the 
"  shamilat  deh  in  which  he  would  get  a  share,  but  to  the 
'*  pai'tition  of  the  common  lands  of  the  two  tarafs  in  which  he 
has  not  a  share.    I  see  no  reason  why  these  lands  should  be 
excluded  from  partition.    As  ala  lambardar,  Suchet  Singh 
**  was  a  tenant  of  the  whole  proprietary  body ;  now  by  partition 
"  he  will  become  the  tenant  of  one  or  more  of  that  body.  If 
*'8ach  persons  wish  to  eject  him  they  will  have  to  proceed  by 
"notice  or  suit  under  the  Tenancy  Act. 

**  The  appeal  is  accordingly  accepted  and  the  whole  lands 
"in  question  will  be  included  in  the  partition." 

Upon  further  appeal,  tho  Financial  Commissioner  upheld 
the  Commissioner's  order,  holding  that  there  was  no  reason  fop 
.excluding  the  mAafi  lands  from  partition. 

The  following  judgment  was  delivered  — 

Financial  Commissioner.— After  hearing  the  parties  and  13^;^  jggj. 
referring  to  the  records,  I  concur  with  the  lower  Appellate  Court 
that  there  is  no  reason  for  excluding  tho  lands  held  by  appellant 
from  partition.  These  lands  are  entered  in  the  Records  as 
common  lands  of  certain  tarafs  of  the  village,  and  this  entry  is 
made  in  usual  form  in  the  column  of  proprietors. 

In  the  column  of  cultivators,  appellant  is  entered.  His 
tenure  is,  therefore,  primd  facie  according  to  the  Settlement 
record,  that  of  a  tenant  of  the  holding  under  the  proprietors  of 
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the  taraf  concerned.  The  appellant  has  no  status  in  i-egard 
to  this  land  except  that  which  results  from  the  action  of  Govern- 
ment at  the  Settlement  of  1865  in  placing  him  in  pos.session. 
This  action  is  described  in  a  letter  No.  81,  dated  1st  Febrnarj 
1890,  from  the  Secretary  to  Government  to  the  Secretary 
to  the  Financial  Commissioner  in  the  following  terms — 

Sir  James  Lyall  agrees  with  the  local  officers  in  consider- 
"  ing  that  where  the  muatis  were  made  in  the  shape  of  allotments 
*'  of  the  village  common  land,  the  action  of  Government  at  the 
"  previous  Settlement  in  putting  the  persons  for  the  time  being 
"  selected  to  fill  the  office  of  ala  lambardar  in  exclusive  possession 
"  of  such  allotment  was  probably  ultra  vires,  and  that  from  the 
**  date  on  which  the  new  Settlement  takes  effect  the  Government 
**  must  disconnect  itself  from  this  arrangement  and  leave  the 
"  persons  in  possession  to  settle  any  disputes  which  may  arise  as 
"  to  their  rights  by  private  arrangement  with  the  co-proprie- 
"  tors." 

In  view  of  this  authoritative  declaration  of  the  views  of 
Government,  it  is  not  open  to  the  Revenue  Officers  to  take  any 
other  view  of  the  effect  of  the  arrangements  made  in  1865.  At 
all  events,  no  claim  to  adverse  possession  can  be  based  upon  the 
intention  of  Government  in  regard  to  the  holding,  and  as  the 
Settlement  Record  as  it  stands  contains  nothing  which  precludes 
the  holding  from  being  brought  into  partition,  the  order  of  the 
jower  appellate  court  must  be  upheld.  As  remarked  by  the 
Officiating  Commissioner,  this  decision  does  not  effect  the  appel- 
lant's possession  as  a  tenant  of  the  proprietary  body. 

I  dismiss  the  appeal.    No  costs. 


JEHANGIR  KHAN;AND  ANOTHER,-^(DEFfNDAXTs),— 
RESPONDENTS. 

Case  No.  22  of  1890-91. 
(Before  G.  R.  Elsmie  Esquire,  First  Fixincial  Commissioneb.) 

Reviiion — Material  irregularity —Omissicn  to  contider  prov%$i(>n$  of 
^h$  T§nanc%j  Act^  1887,  as  afficting  claim  to  occupancy  rights, 

A  lower  Court  acts  with  material  irregularity  in  diapoaing  of  a 
plaintiff's  claim  to  occnpancy  rights  without  reference  to  the  new  Tenancr 
Act,  XVI  of  1887. 


Appeal  dismissed- 


BCTIfllON  SiDl. 
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AZIMULLA  AND  ANOTHER,— (Plaintiffs).— 
PETITIONERS. 
Versus 
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In  the  Settlement  Record  of  1882,  a  Record  compiled  when  the  old 
Tenancy  Act  (XXVI II  of  18C8)  wag  in  force,  the  plaintiffs  were  apparently 
nightly  recorded  as  being  tenant8*at-wil],  becanse  they  were  not  in  1863 
the  representatires  of  persons  who  had  settled  in  the  villugo  with  the 
founders  (Section  5  (3),  Act  XXVIII  of  1868). 

Since  1882,  however,  the  new  Tenancy  Act  has  been  passed,  Section  5, 
BQb-section  (1)  (c),  of  which  is  much  wider  than  Section  5  (3')  of  the  old 
Act 

The  case  remanded  to  the  Commissioner  for  redieision  accordingly. 
Petition  under  Section  84,  Punjab  Tenancy  Act^  1887,  for  revision 
of  ihs  order  of  Colonel  L.  J.  H,   Grey,  C.SJ.,  Commistioner^ 
Delhi,  dated  I6th  July  1891. 

Ishar  Das,  for  petitioners. 
Lachmi  Narain,  for  respondents. 

This  was  a  suit  in  which  the  plaintiffs  songht  to  contest  a 
notice  of  ejectment  and  claimed  occupancy  rights  in  85  bigas 
13  biswas  of  land  situate  in  Mauza  Sainpal  in  the  Sirsa 
tahsil  of  the  Hissar  District. 

The  First  Court  (Rai  Achru  Ram,  Assistant  Collector,) 
held  that  the  plaintiffs  had  failed  to  establish  a  claim  to  occu- 
pancy rights  and  dismissed  their  suit,  subject  to  the  payment  to 
them  of  Ra.  46  compensation. 

The  Collector  (Mr.  P.  J.  Fagan)  held  that  the  plaintiffs 
must  be  regarded  as  entitled  to  occupancy  rights  in  ilie  land 
in  suit  and  decreed  accordingly.  His  judgment  proceeded 
thus — 

"From  the  fact  that  the  plaintiffs  were  recorded  as  occu- 
*'pancy  tenants  at  the  last  Settlement,  and  at  the  previous 
Settlement  in  I860  as  occupancytenants,  of  117  bigas  8  biswas, 
"  it  looks  probable  that  their  family  was  among  the  original 
"settlen  in  the  village.  It  is  also  admitted  that  the  plaintiffs, 
"or  their  predecessors  brought  the  land  in  suit  under  cultiva- 
*'tion.  The  only  question  is  whether  they  occupied  it  before 
"October  1868. 

•  •  •  •  # 

"  The  fact  is  that  the  land  in  dispute  was  waste  adjoining 
•*the  plaintiffs'  occupancy  cultivation,  and  they  were  permitted 
"  by  the  owner  to  break  it  up  as  they  wished.  He  admits 
"before  me  that  they  began  breaking  it  up  in  Sambat  1919 
"  (A  D.  1863)  and  said  that  they  went  on  breaking  it  up  till 
"the  Settlement  of  1880.  There  is  very  little  matenal  for  a 
ducassion  as  to  how  much  was  broken  up  before  1868  and 
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"how  much  after.  In  Sirsa  at  last  Settlement,  many  non- 
"  occapancy  tenants  received  occapancy  rights  by  the  consent 
"of  proprietors  (see  para.  250,  Settlement  Report).  The 
"  fact  that  such  rights  were  not  conferred  might  be  taken 
"as  presumptive  evidence  that  the  breaking  up  of  the 
"land  in  suit  was  very  recent  at  the  time:  however, 
"the  village  being  a  zamindari  one  at  that  time,  I  do 
"  not  think  that  such  a  presumption  can  be  drawn.  On  the 
"  whole,  I  think,  that  the  plaintiffs  must  be  regarded  as  entitled 
"  to  occupancy  rights  in  the  land  in  suit.  They  certainly  broke 
"  up  some  of  it  before  1868,  if  not  all,  and  in  all  probability 
"  were  in  occupation  of  the  whole  of  it  as  far  as  it  was  capable 
"of  occupation.  They  apparently  had  control  over  it  and 
"  could  break  it  up  or  not  as  they  liked." 

The  Commissioner  (Colonel  Grey)  reversed  the  Collector's 
decree  in  the  following  judgment — 

"  The  plaintiffs'  agent  can  urge  nothing  not  already  brought 
"  forward  in  the  Collector's  judgment.  •  •  •  I  think  the 
arguments  inadequate  to  invalidate  the  Settlement  record. 
"  Appeal  accepted." 

The  plaintiffs  applied  fo  the  Financial  Commissioner  for 
revision.  The  Financial  Commissioner  accepted  the  applica- 
tion and  remanded  the  case  to  the  Commissioner  for  re- 
dicision  with  the  following  directions — 

4ih  April  1892.  Financial  Commissioner,— The  Commissioner's  judgment 
is  materially  irregular  on  more  than  one  point.  It  appears  that 
the  first  Court  while  dismissing  the  claim  for  rights  of  occu- 
pancy awarded  compensation  to  the  plaintiffs. 

The  Collector  on  appeal  gave  plaintiffs  a  decree  for  occu- 
pancy rights.  The  Commissionor  on  further  appeal  dismissed 
plaintiffs'  claim  in  toto,  saying  not  a  word  on  the  subject  of 
compensation.  The  Commissioner's  judgment  is  therefor** 
irregular  in  that  it  fails  to  dispose  of  the  question  of  compen- 
sation. If  it  be  admitted  that  plaintiffs  are  not  entitled  to 
occupancy  rights,  there  really  seems  to  be  no  valid  ground 
for  omitting  even  to  consider  their  claim  to  compensation. 
Then  again  I  think  it  was  irregular  on  the  part  of  the  Com- 
missioner to  dispose  of  the  main  claim  to  occupancy  rights 
without  any  reference  whatever  to  the  new  tenancy  law.  The 
Commissioner  has  dismissed  the  claim  to  occupancy  rights  on 
the  strength  of  an  entry  in  the  Settlement  Record  of  1882, — 
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a  record  compiled  when  the  formei  Tenancy  Act  of  1868 
was  in  force.  In  that  lecord,  plaintiffs  were  apparently  rightly 
recorded  as  being  tenants-at-will,  because  they  were  certainly 
not  in  1868  the  representatives  of  persons  who  had  settled  in  the 
village  with  the  founders  (see  Section  5  (3)  of  Act  28  of  1868). 

Since  1882,  however,  the  new  Tenancy  Act  has  been 
framed,  and  Section  5  (c)  of  that  Act  is  much  wider  than  Sec- 
tion 5  (3)  of  the  old  Act,  and  there  can  be  no  doubt  that  if  these 
tenants,  or  their  representatives  in  interest,  were  settled  by  the 
ounders  and  were  in  occupation  of  this  land  on  the  2 1st  Octo- 
ber 1868  and  have  held  it  ever  since,  they  are  entitled  to  rights 
under  Section  5  (c).  Now,  this  is  the  point  on  which  the  Collec- 
tor took  evidence  and  which  he  decided  in  favour  of  plaintiffs. 
I  must  therefore  accept  this  application,  and  with  reference 
to  the  foregoing  remarks  and  Judgment  No.  7,  Punjab  Becord 
for  1890,  Revenue,  request  the  Commissioner  to  decide  the 
question  of  plaintiffs'  claim  to  occupancy  rights  in  accordance 
with  the  law  as  it  now  stands,  and  not  on  a  presumption  arising 
from  an  entry  in  a  Settlement  Becord  compiled  when  another 
tenancy  law  was  in  force.  If  the  Commissioner  should  decide 
that  plaintiffs  are  not  entitled  to  occupancy  rights,  he  should, 
in  dismissing  their  claim  to  those  rights,  also  adjudicate  on 
the  question  of  compensation.  Parties  to  bear  their  own  costs 
in  this  Court. 


No.  17. 

LEKHA  MAL  AND  ANOTHER,- (Defendants),— 
PETITIONERS, 


MUHA.MMAD  BAKHSH,—(PLAisTirr),— RESPONDENT. 

Case  No.  123  of  1891-92. 
(Bkfore  G.  R.  Elsmie  Esqcjirb,  First  Financial  Commissioner.) 


Rei'ttton— Jfaierial  irregularity— Grant  in g  decrse  for  occupancy  righU 
^nder  Section  8,  Punjab  Tenancy  Act,  1887,  on  vague  and 'ill-coneidertd 
grounds. 

The  lower  Conrte  decreed  the  plaintiff  rights  of  occnpancy  nnder  Sec- 
tion 8,  TeDancyAct,  1887,  on  vague  gronnds  and  without  considering  the 
test  laid  down  in  Punjab  Record,  No.  4  of  1875,  Reventte. 

Held,  that  this  amounted  to  a  material  irregnlaritj  jastif jitig  the  re* 
mandiog  of  the  case  to  the  first  Court  for  redioistou,  after  farther  inquiry 
if  necessary. 


Application  Mowei, 


Versus 


>  Rivistcif  Side. 
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Petition  Under  Section  S4i,  Punjab  Tenancy  Act,  1887,  /or 
revision  of  the  ord§r  of  Sardar  Onrdial  Singh^  Collector,  Muzaffar- 
garh,  dated  llth  September  1891. 

Amar  Nath  for  petitioners. 

The  plaintiff  sued  to  establish  occupancy  rights  in  32 
kfinals,  5  marlas  of  land  sitnate  in  manza  Kama!  Korai,  tabsil 
and  District  MuzafFargarh. 

The  first  Court  (Kazi  Gholam  Murtaza,  Assistant  Collec- 
tor) gave  the  plaintiff  a  decree,  apparently  under  Section  8  of 
the  Tenancy  Act  of  1887. 

The  defendants  appealed  to  the  Collector  (Sardar  Gurdial 
Singh)  who  npheld  the  decree  of  the  first  Court.  The  groands 
of  his  decision  -were  stated  thus — 

"  The  plaintiff  alleged  that  his  father  brought  the  land 
"  under  cultivation  and  held  it  in  continuous  possession  as  an 
*' occupancy  tenant ;  he  claimed  occupancy  rights.  The  defen- 
"  dants  alleged  that  the  plaintiff  had  acquired  possession  under 
**  a  mortgage  and  had  had  no  possession  previous  thereto. 

"  It  appears  that  Hassan,  father  of  the  plaintiff,  held  pos- 
"  session  of  the  land  and  paid  2|  seers  per  mannd  lich  to  the 
**  owner  and  paid  the  land  revenue  from  Sam  bat  1914  or 
"  before.    He  also  planted  a  garden  which  still  exists. 

"The  defendants*  statement  that  the  plaintiff  acquired 
"  possession  nnder  a  mortgage  is  thus  clearly  disproved.  I 
"  think  it  is  clear  from  the  facts  that  the  plaintiff  and  hi» 
"  father  held  the  status  of  an  occupancy  tenant,  and  I  believe 
"  that  this  is  the  conclusion  arrived  at  by  the  lower  Court 
**  which  seems  to  me  to  be  correct.  I  therefore  uphold  the  de- 
**  cision  of  the  lower  Court  and  dismiss  the  appeal." 

The  defendants  applied  to  the  Financial  Commissioner  for 
revision. 

The  Financial  Commissioner  remanded  the  case  to  the  first 
Court  in  view  to  a  fresh  decision  after  further  inquiiy,  if  ne- 
cessary. The  Financial  Commissioner  delivered  the  followiog 
judgment — 

bth  April  1892.  Financial  Commissioner. — In  this  case  the  lower  Courts 
appear  to  have  given  a  decree  for  occupancy  rihgts  under  Sec- 
tion 8  of  the  Tenancy  Act  on  very  slender  grounds.  The 
tenants  are  found  to  have  held  the  land  for  a  long  time,  to 
have  broken  up  waste,  and  to  have  planted  trees.  The  posse?- 
sion  is  held  to  have  been  since  the  commencement  of  British 
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rnle.  In  going  through  the  case,  however,  I  cannot  find  arty 
foundation  for  the  view  that  facts  such  as  those  stated  above 
have  generally  been  held  to  enable  a  tenant  in  the  Muzaffar- 
garh  District  to  become  a  tenant  with  rights  of  occupancy 
under  Section  8.  There  is  no  evidence  of  a  custom  to 
this  effect,  nor  have  any  precedents  been  quoted.  There  have 
not  been  many  rulings  under  Section  8  of  the  present  Tenancy 
Act,  but  under  Section  8  of  the  old  Act  the  Financial  Commis- 
sioner^held,  Punjab  Record,  No.  4  (Revenue  of  1875),  that  ordi- 
narily a  case  would  fall  under  Section  8  where  a  tenant  could 
show  that  the  right  claimed  had  generally  or  customarily  been 
conceded  to  other  tenants  similarly  circumstanced.  This  I 
think  is  a  very  proper  and  sensible  view,  and  I  am  of  opinion 
that  in  the  present  case  the  granting  of  a  decree  for  occupancy 
rights  on  very  vague  grounds,  and  without  considering  the  test 
laid  down  in  the  judgment  of  1875  (above  quoted)  amounted 
to  an  irregularity  which  justifies  me  in  remanding  the  case  to 
the  first  Court  for  fresh  decision,  after  further  enquiry  if 
necessary.  I  think  that  a*  decree  for  occupancy  rights  under 
Section  8  ought  not  to  be  given  to  this  plaintiff  unless  he  can 
prove  that  similar  rights  have  been  conceded  to  other  tenants, 
the  incidents  of  whose  tenancies  resemble  his  own. 

Case  remanded  accordingly  for  redecision.  Costs  in  tliis 
Court  to  be  borne  by  the  parties. 

Applicalion  allotced. 


Vev  siis  ' 

^Apfblliti  Side. 
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CHAUGATTA,— (Defendant),— APPELLANT,  | 

NAND  SINGH  AND  OTHERS,— (PLiixTirrs),— 

RESPONDENTS.  ^ 

Casj  No.  2  of  1891-92. 

(Before  G.  R.  Elsmie  Esquiue,  First  Financial  Commissionei). 

Tillage  dues — Atrnfi — Fullic  policy. 

The  levy  of  atmfi  from  such  persons  as  nre  liable  to  pay  the  same  to 
the  Tillage  proprietary  body  is  nob  opposed  to  public  policy. 

Further  appeal  from  the  decree  ofO.  Smyth  Esquire^  Commissioner, 
Jullundur,  dated  27th  August  1891. 

This  was  a  suit  by  the  proprietors  of  manza  Gholia  Khurd, 
tahsil  Moga  in  the  Ferozepore  District  against  a  weaver,  a 
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resident  of  the  Bame  village,  for  Rs.  3  on  account  of  atrafi  doe* 
for  three  years. 

The  Collector  (Colonel  F.  M.  Birch)  held  that  the  leryof 
atrafi  was  repognant  to  public  policy  and  dismissed  the  snii 

The  plaintiffs  appealed  to  the  Commissioner  (Mr.  G.  Smyth) 
who  decreed  Rs.  2-4-0  in  the  plaintiffs*  favour.  His  reasons 
were  — 

"  The  plaintiffs'  suit  cannot  be  thrown  out  on  the  groond 
"  that  the  levy  of  atrafi  dues  is  repagnant  to  public  policy. 
**  The  Chief  Court  has  frequently  decreed  such  dues,  and  the 
**  rule  which  is  ascertained  from  a  perusal  of  the  various 
**  judgments  of  the  Chief  Court  on  this  question  is,  that  where 
"  the  levy  of  such  dues  is  customary,  the  proprietors  are  entitled 
**  to  claim  them, 

"  That  the  levy  of  atrafi  dues  in  this  village  is  customary, 
"  is  shown  by  the  entry  in  the  Wajtb-ul-arz  of  the  regalAr 
"  settlement  in  which  the  rates  at  which  they  are  to  be  taken 
"  are  laid  down.  These  rates  are  also  repeated  in  the  rabkar 
"  of  the  revised  Settlement,  dated  11th  May  1889.  The  pro- 
**  prieturs  also  have,  on  three  occasions,  obtained  decrees  for 
**  such  dues  (the  details  are  then  given)  ;  hence  the  custom  i« 
*•  clearly  established.  * 

The  defendant  admits  that  he  works  as  a  weaver.  Ai 
such,  he  is  liable  to  pay  at  the  rate  of  12  annas  a  year. 

I  accept  the  appeal  and  setting  aside  the  order  of  the 
**  Collector,  pass  a  decree  for  Rs.  2-4-0  and  costs  in  proportion." 

The  defendant  appealed  to  the  Financial  Commissioner, 
who,  while  agreeing  with  the  Commissioner  that  the  Collector's 
view  as  to  the  levy  of  atrafi  being  repugnant  to  public  policy 
was  erroneous,  remanded  the  suit  to  the  first  Court  to  enabl*; 
the  defendant  to  prove  his  plea  that  he,  personally,  had 
never  paid  atrafi  and  was  not  liable  to  pay  it.  The  judgment 
was  as  follows — 

h  June  1892.  Financial  Commissioner. — In  this  case  I  agree  with  the 
Commissioner  in  the  view  that  the  Collector  was  wrong  in 
dismissing  the  claim  as  being  opposed  to  public  policy,  but  I 
think  the  Commissioner  should  have  remanded  the  case  for 
retrial  to  the  first  Court,  because  the  defendant  has  had  do 
opportunity  hitherto  of  proving  what  he  undertook  to  prove  in 
his  written  plea  and  what  he  has  urged  throughout,  ru.t  that  he 
personally  has  never  paid  atrafi  and  is  not  liable  to  pay  it. 
The  defendant  did  not  plead  that  claims  for  atrafi  could  be 
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heard  in  Revenue  Coarts  at  all,  but  that  he  personally  was  not 
liable.  One  of  the  reasons  ho  gives  is  that  he  is  the  owner  of 
his  house,  and  that  that  fact  is  sufficient  bj  custom  to  exempt 
him. 

I  accept  this  appeal  and  I'emand  the  case  to  the  first  Court 
for  retrial  after  the  proper  issues  have  been  fixed  with  reference 
to  the  pleas  of  the  parties  and  full  opportunity  has  been  given 
for  adducing  evidence  on  both  sides.  Costs  in  this  Court  and 
in  that  of  the  Commissioner  to  be  costs  in  the  cause  and  to 
follow  the  event.  I  think  the  Collector  might  properly  make 
over  the  case  for  disposal  to  the  Revenue  Assistant. 

Appeal  allowed. 


No.  19. 

GURDIT  SINGH,— (Defendant),— PETITIONER, 
Versus 

SARDAR  JAWALA  SINGH,— (Plaintiff),— RESPON- 

DENT. 

Case  No.  6  of  1891-92. 

(Before  G.  R.  Elsmie  Esquire,  First  Financial  Commissioner.) 

Civil  Procedure  Co^e^  Section  551 — Dismissal  of  appeal  for  default — 
Fixing  day  for  hearing  appellant  s>r  his  pleader. 

The  defentlant  filed  an  appeal  in  the  Commissioner's  Coart.  The 
practice  of  the  Court  was  to  permit  appellants  to  deposit  their  appeals  in 
a  box. 

The  appellant's  appeal  ivas  taken  np  several  days  after  beiog  so 
deposited,  but  the  appellants  to  whom  notice  }i&d  not  been  given,  not  ap- 
pearing, it  was  dismissed  in  default. 

Beldj  that  as  required  by  Section  551,  Civil  Procedure  Code,  the 
Commissioner  should  have  fixed  a  day  for  hearing  the  appellant  or  hia 
pleader,  and  that  the  appeal  must  be  remanded  to  him  for  rehearing. 

Petition  und^r  Section  84,  Punjab  Tenancy  Act,  1887,  for  revision 
of  the  order  of  Lieutenant- Colonel  J,  B,  Hutchinson,  Gommis* 
eioner,  Lahore,  dated  27th  November  1891. 
This  was  a  suit  to  recover  Rs.  462-1-3  on  account  of 

produce. 

The  first  Court  (Lieutenant  C.  P.  Egerton,  Assistant 
Collector,  Kasur),  dismissed  the  plaintiff's  suit  with  costs. 

Upon  appeal,  the  Collector  (Colonel  C-  Beadon)  remanded 
the  suit  for  fresh  decision. 
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The  defendant  appealed  to  the  Commissioner  (Lientenaat- 
Colonel  J.  B.  Hutchinson)  fi'omthis  order  of  remand.  On  the 
5th  November  1891,  the  Commissioner  dismissed  the  appeal 
for  default  by  a  vernacular  order  in  which  he  recorded  that  : 
"  This  appeal  was  produced  to-day  for  orders :  it  was  found  in 
**  the  petition  box  on  the  17th  October,  but  the  appellant  on 
**  being  called  was  not  present.  This  was  repeated  on  19th 
"and  20th  October,  but  the  appellant  was  still  absent,  nor  is 
"  he  present  to-day.  The  appeal  is  accordingly  dismissed  in 
"  default." 

The  defendant  thereupon  applied  to  have  his  appeal 
restored.  This  application  was  also  rejected,  the  Commissioner 
recording  that,  "  on  1 7th  October  last  this  appeal  was  deposited 
*'  in  the  appeal  box.  The  appellant  was  regularly  called  on 
"  the  17th,  19th,  20th  October  and  up  to  the  5th  November. 
"  No  one  attended.  The  appeal  was  therefore  dismissed  in 
"  default  on  that  date.  Application  is  now  made  for  the  appeal 
"  to  be  brought  on  the  file  again. 

"  The  application  is  refused  for  the  following  reasons — 

"  (1).    The  appeal  when  firet  filed  was  barred  by  limtta- 
•*  tion. 

"  (2).    The  appeal  was  not  properly  drawn  up  ;  no  copy  of 
the  first  Court's  order  was  filed  and  there  was  no 
**  attestation  clause  as  required  by  law." 

The  defendant  then  applied  to  the  Financial  Commissioner 
for  revision.    The  Financial  Commissioner  remanded  the  case 
to  the  Commissioner  with  directions  to  fix  a  date  in  accor- 
dance with  the  provisions  of  Section  551,  Civil  Procedure  Codc» 
*  and  hoar  him  in   support    of   his    appeal-    The  following 

judgment  was  delivered  — 
20lh  June  Financial  CoMiiissioxER.  — I  think  the  Commissioner  com- 

mitted a  mateinal  irregularity  in  disnii.^sing  this  appeal  on  de- 
fault on  the  5th  November  last.  It  appears  that  the  petition  of 
appeal  was  deposited  in  a  box  kept  for  the  reception  of  peti- 
tions at  the  Commissioner's  ofiicc.  The  petition  was  taken  out 
of  the  box  and  the  appellant  was  called  on  several  occasions  but 
did  not  appear. 

There  is  however  nothing  to  show  that  as  required  by 
Section  551,  Civil  Procedure  Code,  a  date  was  fixed  for  the 
hearing  of  the  appeal,  and  that  appellant  w&s  duly  warned  tg 
appear  on  that  date. 
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Petitions  of  appeal  are  similarly  received  in  a  box  in  tbis 
Court,  bat  appeals  are  never  taken  up  for  preliminary  bearing 
save  on  formally  fixed  dates  of  whicb  duo  notice  bas  been 
given. 

I  must  request  tbo  Commissioner  to  rebear  tbe  appeal 
to  his  Court  after  fixing  a  date  and  giving  doe  notice  to 
appellant. 

Parties  to  bear  tbeir  own  costs  of  appeal  in  this  Conrt. 

Application  allowed' 
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CIRCULAR  MEMO.  No.  1—191  G. 

To 

All  Divisional  and  Sessions  Judges,  District  Magistrates, 
District  Judges  and  Judges  of  Small  Cause  Cohrts 

in  the  Punjab. 

Dated  lith  January  1892. 

The  revised  "statement  showing  the  coat  of  Judicial  Registers  (Civil 
Criminal  and  common  to  both  coarts)  printed  at,  and 
BfiTised  List  of  Judicial    snppHed  by  the  Lahore  Central  .fail  Lithographic 
Press,**  annexed  hereto,  is  published  in  supersession  of 
that  contained  in  Appendix  A  to  Book  Circular  No.  XVII — 3792  G.,  dated  the 
4th  September  1890. 
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Statement  showing  cost  of  Judicial  Registers  (Civile  Criminal  and  common  tohoil 


o 


Name  of  Register. 


CIVIL  REGISTERS. 

I 

Register  of  Civil  Bnits  ... 

II 
III 

>* 
tff 

Miscellaneous   cases  cognizable 
only  by  principal  courts  of  origi- 
nal jurisdiction. 

Divorce  and  matrimonial  cases  ... 

IV 

v 

*i 
»» 

Cases  under  the  Land  Acquisition 
Act. 

Probates,  &c. 

VI 

ft 

*i 

Miscellaneous  petitions  and  ap- 
plications. 

Applications  to  sue  or  appeal  as  a 
pauper. 

Rejected    and   returned  plaints 
and  memoranda  of  appeal. 
Dates  fixed  for  trial  of  suits  and 
appeals. 

Execution  of  decrees 

VTIT 
Vlll 

IX 

X 

If 
If 

XI 

xn 
xm 

ff 
If 

Objections  in  cases  of  execution  of 
decrees. 

Applications  for  review  of  judg- 
ment. 

Appeals  from  decrees 

xrv 

tf 

Miscellaneous  appeals 

XV 
XVI 

xvn 
xvni 

XIX 

Recordkeeper*s  General  Register  of  saits  and 

appeals  dippniied  of. 
Register  of  Judgment-debtors  confined  in  exe* 
cution  of  decrees. 
„        Persons  punished  for  contempt  of 
Court. 

„        Payment   of   stamp   duties  and 
Densities. 

Court-fees  realized  daily 

XX 

XXI 

f» 
f> 

Fines    imposed    on  ministerial 
oflicers 
Peons 

XXII 
XXIII 
XXIV 

*f 

„ 
If 

Property  made  over  to  the  cus- 
tody of  Lambard&rs. 

Process  fees  and   diet-money  of 
witnesses. 

Witnesses  attending  civil  courts 

XXV 

11 

Processes  served  by  each  peon  ... 

XXVI 

ff 

Documents  returned... 

Badami 
Royal 


lA 
IB 

IC 
II 

in 


CRIMINAL  REGISTERS. 


PlPBI. 


I 


Badami 


Register  of  Cognisable  offences  instituted  on 
complaint  or  on  the  motion  of  I 
Magistrate.  I 

„        CogTiizable  offences  reported   by  '  Royal, 
the  Police  under  Sections  167 
and  ir3  of  the  Criminal  Pro- 
cedure Code. 

„        Non-cognizable  offences 

„      Cases  under  the  Indian  Penal  Code  . 

Cases  under  the  special  or  local 
laws^  


FuU 


Half 


Full 
Half 


Full 


Half 


Full 
Half 


Full 


o 


Qrs, 


Sts. 


0^. 
0 

0 

0 

0 

0 
12 
12 

0 

0 
12 
12 

fl 

0 

0 
12 


2 


Rs.  AP 


12 
12 
12 
12 

0 
IS 

0 

c 

0 

13 

0 
0 


0  j 


>  0 
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Cost  of  printing. 

Binding. 
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1 

1 

8 

1 

Papbi. 

\ 

i 

Name  of  Register. 

s. 

i 

i 

No.ofB68 

§ 

1^ 

Size  of  she 

Quantity  oi 

Rate  per  qi 

*> 

1 

IV 

CRIMINAL  REGI8T£R8.-mnc/imM. 
Regiater  of  Miscellaneous  criminal  cases 

Royal 

Half 

Qrs.  Ists. 

1;  0 

Rs. 

A 

1 

P 

Rs. 

r  0 

AP 

s  & 

V 

„     Cases  decided  in  each  oonrt 

Full 

4 

1  0 

1 

0 

US' 

VI 

vn 
vni 

p,     showing  the  number  of  offences  re- 
ported  and  brought  up  for  trial, 
and  of  persons  discharired. 
of  cases    tried  by  District  Magis* 
trates  under  Section  30,  Crimi- 
nal Procedure  Code. 

„     of  Sessions  trials 

fi 
»> 

tt 
Half 

2|  b 
l!  0 
oj  12 

0 
0 
0 

s  t 
1 » 

IX 
X 
XI 

XII 

ff        Trial  of  European  British  subjects 

(for  District  Courts). 
„        Trial  of  European  British  subjects 
(for  Sessions  Courts). 
Complaints  against    or  enquiries 
into   conduct   of  Government 
officials. 
Appeals  in  criminal  cases 

t» 
»• 

ft 
tt 

0 
0 
0 

1 

IS 

12 

' 

0 
0 
0 

0 

I  » 
1  » 
1  » 

)  s 

XIII 
XIV 

o        Dates  fixed  for  trial  of  criminal 
cases. 
Prisoners  under  trial 

tt 
tt 

1 
1 

(I 
0 

0 
0 

S  I 
3  I 

XIVA 
XV 
XVI 

„        Prisoners  admitted  and  removed 
from  the  lock«up. 
Witnesses     attending  criminal 

courts. 
Court^fees  realized  daily 

i> 

Pull 
Half 
ft 

2 
] 
0 

0 
0 
IS 

0 
0 
0 

t\tt 

8  6 

t 

1  » 

xvn 

„  Fines 

Pull 

1 

0 

0 

2  i 

XVIU 
XIX 

„       Fines  realised 

M       Unexpired  sentences 

f* 

Half 
Pull 

0 
2 

12 

€ 

'  0 

S 

0 
0 

1 

XX 

Recordkeeper's  General  Register 

OUMMON  TO  BOTH  CObRTS. 

ft 

6 

0 

1 

4  6f 

A 

Register  of  Receipts  of  deposits  ... 

Full 

1 

0 

0 

3  i 

B 

„        Repayments  on  account  of  deposits 

»* 

tt 

1 

0 

0 

S  i 

C 

„        Gensral  receipts  and  deposits 

ft 

Half 

0 

12 

0 

1  » 

D 

K 

„        Contingent  expenditure  in  Judi- 
cial Department. 
„        Files  taken  from  record  room  ... 

*» 
tf 

ft 

0 
0 

12 
12 

0 
0 

I  9. 
I  » 

P 
F2 

„        Applications    for     copies  (both 

EngUsh  and  Vernacular). 
„        Copyisu  (English  only) 

tt 

ft 

PuU 

2 

2 

0 
0 

0 

0 

IIP 
<1» 

G 
H 

„        Miscellaneous  proceedings  receiv- 
ed from  other  courts. 
„        Despatch  of  packeu  and  letters. 

tf 

It 
Half 

1 
0 

0 
12 

0 
0 

S  * 
1  f 

I 
J 
K 

„        General  orders  issued  in  Judicial 

Department. 
„        Property     received     in  Nazir's 

store-room. 
„       Government  employes 

tt 
ft 

ft 

Full 
tt 

0 
1 
1 

12 

(1 
(1 

0 
0 
0 

I  9 
I  & 
3  h 

L 

Character  Book 

ti 

1 

ti 

1 
i 

0 

1  S 

M 

Register  of  petition-writers 

Half 

1 

0 

J 

1 

S  k 

NoTB.— Extra  copies  of  headings  can  be  np^itdl. 
Ditto  ditto  ditto. 
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A — concluded. 


Pbiktino. 


Number  of  fonns.  | 

i 

bo 

& 

"S 

u 

s 

p 
'A 

Total  number  of 
pagea  charged  for. 

Rate  per  hundred 
pages. 

Cost  of  printing. 

Bet. 

A 

P 

Rs. 

a'p 

fiO 

2 

200 

0 

12 

0 

1 

8,  0 

' 

100 

2 

200 

1 

8 

0 

3 

0  0 

1 

6(1 

2 

200 

1 

8 

0 

3 

0  0 
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No.  203a,  dated  the  I6th  January  1892. 

To  be  substituted  for  the  correspondiug  Schedule  attached  to 
Book  Circular  XXI  of  1890. 

This  takes  the  place  of  Appendix  II,  Pari  C,  of  the  Vol  of 
Judicial  Circulars. 


SCHEDULE. 
District  Courts. 

Maximum  scale  of  Frocess-serving  Establishment  in  each  District  of  the  Punjab 
to  be  entertained  from  1st  January  1891,  sulject  to  the  carrying  out  of  the 
new  system  of  serving  processes. 


Districts. 


Delhi 

GargaoD 

Rohtak 

Karnal 

Umballa 

Lodhiaiub' 

Simla 

Jnllandar 

Hoshiarpor 

Kangra 

Kula 

Amritaar 

Gardaapur 


cS 


t 


I  Rs. 

|l  60 

I 


I  50 

I  ... 

[l  80 

I  15 


>5 


I  ao 

II  12^ 


c  '5 


^    ;  o  a 


O 

2 

'i 


7 

i 

2 

10, 
9 
3 

I 

1 

12 
10 


3 
t3 


16 


4 

2 
2 
2 
6 
3 
2 
5 
5! 
2 
1 
5 


25 
11 
13 
19 
40 
26 

8 
45 
55 
35 

9 

50 
42 


25 

13 
19 
40 
26 

8 
45 
55 
35 

9 
50 
42 


*  One  at  Dalhousie,  for  six  months  only,  at  Rs.  25  per  mensem, 
t  Two  for  the  Mnnsifs'  Courts  at  Batala. 
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Maximum  tcale  of  ProcesS'Serving  Eetablishmsnty  Sfc, — continued. 


Districts, 


Sialkot 

Gojranwala 

Lahore 

Ferozepore 

Hiflsar 

Mooltan 

JhaDg 

Montgomery 

Mnzaifargarh 

Jhelam 

Gajrat 

Rawalpindi 

Shahpnr 

D.  I.  Khan 

D.  G.  Khan 

Banna 

Peshawar 

Hazara 

Kohat 

Total 
Cost  per  mensem 


c8 
00 


£ 

o 

8 

a 
t 


Rs 
10 


1  loU 


I  50 


15 


262-8 


50 


18 
575 


Rs.  25. 

00 

c 

ag 

to 
a 

d 
o 

riot  Nazirs  on  Rs.  25. 

t  Grade  Civil  Nazirs  on 

)nd  Grade  Civil  Nazirs  c 

00 

§ 

2 
*5 

a 

ad  Muharrirs  for  Sadr 
)arts  and  Munsifs  nf 
ot  on  Rs.  10. 

ad    Naib-Nazirs  for 
)ort8  on  Rs.  10. 

Dution  Bailiffs  on  Bs.  8. 

o 

§ 

S 

jess-servers  on  Bs.  5. 

B 

a 
o 

a 

1. 
1 

o 

a 

a 

a 

Dist 

Fira 

o 
o 
CQ 

Nail 

If 

s 

1 

Mas 

1 

1 

... 

13 

2 

2 

5 

40 

40 

Bs. 

775 

1 

... 

1 

6 

1 

2 

36 

86 

574 

1 

1 

... 

•2 

1 

5 

48 

48 

908 

1 

1 

... 

2 

2 

88 

88 

668 

1 

1 

... 

3 

.7 

17 

331 

1 

1 

5 

2 

4 

' 

24 

24 

523 

1 

1 

3 

1 

2 

2 

20 

20 

866 

1 

2 

1 

3 

2 

19 

19 

840 

1 

4 

3 

2 

23 

23 

414 

1 

6 

8 

4 

28 

28 

680 

] 

5 

1 

2 

3 

25 

26 

449 

1 

1 

10 

2 

6 

5 

40 

40 

822^ 

1 

4 

1 

2 

3 

28 

23 

412 

1 

6 

] 

4 

3 

85 

85 

694 

1 

5 

1 

8 

8 

80 

80 

614 

1 

5 

] 

8 

8 

28 

23 

437 

1 

7 

1 

5 

4 

28 

23 

650 

1 

2 

2 

1 

16 

16 

279 

1 

2 

1 

12 

12 

215 

31 

14 

17 

188 

40 

72 

102 

892 

692 

775 

850 

840 

2,746 

400 

720 

816 

5,862 

4,460 

16,688 

*  One  for  the  Munsifs  Court  at  Kasur. 
t  One  for  Murree,  for  six  months  only,  at 
Bs.  60  per  mensem. 


Bs.  25  per  mensom ;  one  for  Rawalpindi  on 
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Special  Establishment  paid  from  Process  fees  for  Settlement  Courts, 


District. 


Gujranwala 


Naib-Nazir 
ou  Bs.  15. 


Process-    ^  Process- 
servers  on  I  servers  on 
Es.  6.      I     Es.  5. 


12 


s  s 


Es. 


78 


ECXAEKS. 


To 


GENERAL  LETTER  No.  249  G.  op  1892. 

All  Divisional  and  Sessions  Jddces  in  the  Pckjab. 

Dated  I9th  January  189i 

The  Judges  have  observed  that  many  copies  of  both  Civil  and  Criminal 
Judgments  which  come  up  from  Divisional  Courts  on  appeal,  are  not  cleM^j 
written,  or  are  made  in  such  faint  ink  that  it  is  often  very  difficult  and,  indeed, 
sometimes  almost  impossible  to  read  them.  This  causes  inconvenience  and  fre- 
quently involves  great  waste  of  time.  They  accordingly  request  that  Divisional 
Judges  will  see  that  copies  of  Judgments  of  their  Courts  supplied  are  distinctly 
and  legibly  written. 


To 


CIRCULAR  MEMO  No.  2—312  G.  of  1892. 

All  Judicial  Officeus  in  the  Pcnjab. 

Dated  26th  January  1892. 
The  annexed  copy  of  Government  of  India    letter  No.   |,  dated  the 

I3th  January  1892 


(Home),  regarding  the  mwif 
Judicial 


Mode  of  issue  of  Com- 
missions of   Bequest  for 

rnTheCon'ln'rrE?^^^   f Commissions-of "  Bequest 'for  execatioa^ 
foreign  Courts  on  the  Continent  of  Europe,  is  circulawa 
for  information  and  guidance  of  all  civil  courts. 


No.      Judicial,  dated  Calcutta ^  the  IZlh  JaHuaty  1892, 
From— J.  P.  Hbwett,  Esq.,  c.  i.  e.,  Deputy  Secretary  to  the  Goveniment  of  Isda, 
To— The  Chief  SecreUry  to  the  Government  of  the  Punjab. 


Home  Department^ 
J  udiciaL 

1  AM  directed  to  state,  for  the  informfttion  of  his  Honour  the  Lientenant-Goremof 
that  Her  Majesty's  Secretary  of  State  has  expressed  a  desire  that  Commissions  of 
issued  in  India  for  execution  by  foreign  Courts  on  the  Continent  of  Europe  should  not  be^* 
dressed  direct  to  such  Courts  or  to  the  British  Ambassador,  but  should  in  all  cases  be  f^*^**^' 
ed  to  the  India  Office  for  transmission  through  the  Foreign  OSce  to  the  country  coooeniw- 
I  am  to  request  that,  with  the  permission  of  Kis  Honor  the  Lieutenant-Goremor,  the 
of  the  Chief  Court  may  be  requested  to  follow  the  procedure  suggested  by  the  Secretary  of  SUt& 
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To 


CIRCULAR  MEMO.  No.  3-350  G.  op  1892. 
All  Criminal  Courts  in  the  Pdnjab. 


The  annexed 
Subject. 


copy 


Arrangements  existing 
between  the  British  Gov- 
ernment nnd  the  KHshmir 
State  for  the  extniclitton 
of  <ifFenders,  and  re^nrding 
extradition  of  offenders 
(generally. 


Dated  29th  January  1892. 

of  Punjab  Government  Circular  No.  2—35,  dated  tho 
21st  January  1892,  laying  down  that  requisitions  sent 
by  Deputy  Commissioners  to  the  Resident  of  Kashmir 
for  the  surrender  of  accused  persons  should  in  all 
cases  take  the  form  of  an  oflBcial  letter,  which  should 
clearly  set  forth  the  offence  with  which  the  accused 
persons  are  charged,  and  also  indicate  tho  section  of 
the  Indian  Penal  Code  which  is  appropriate  to  that 
offence,  is  circulated  for  information  and  guidance,  in 


continuation  of  this  Court's  Book  Circulars  Nos.  V  and  VI  of  1891. 


Ciroalar  No       dated  Lahore^  2Ut  January  1892. 
From— H.  C.  Fanshawk,  Esq.,  Offg.  Chief  Secy,  to  Govt.,  Punjab  and  its  Dependencies 
To— All  Commissioners  and  Deputy  Commissioners  in  the  Punjab. 
Foreign, 
Native  fitate: 

In  continnation  of  this  Govomment's  Circular  No.  6—215,  dated  April  21,  1891,  regarding 
the  extmditional  arrangements  existing  between  the  British  Government  and  the  Kashmir 
StJito,  I  am  directed  to  request  that  requisitions  sent  by  Deputy  Commissioners  to  the  Resident 
uf  Kashmir  for  the  surrender  of  accused  persons  may  in  all  .cases  take  the  form  of  an  official 
letter,  which  should  clearly  net  forth  tha  offjnce  with  which  the  accused  persons  are  charged, 
and  also  indicate  the  section  of  the  J  ndian  Penal  Code  which  is  appropriate  to  that  offence. 
This  letter  should  be  invariably  accompanied  by  priln^  facie  evidence  of  criminality  referred 
to  in  paragraph  4  of  this  Government's  previous  Oirculur. 

2.  The  particular  attention  of  all  Deputy  Commissioners  is  requested  to  the  instructions 
laid  down  in  these  Circulars,  asafailuie  to  comply  with  them  will  inevitably  result  in  unneces- 
sary references  and  caose  delay  in  the  extradition  proceedings. 


CIRCULAR  MEMO.  No.4— 822  G.  or  1892. 

To 

All  Civil  Couris  in  the  Pdnjab. 

Dated  20ih  February  1892. 

With  reference  to  the  instructions  contained  in  Judicial  Circular  No.  V 
(b),  at  pages  40  to  42  of  the  volume  of  Judicial  Circu- 
SuBJECT.  \m'b,  3rd  edition,  as  to  the  speedy  disposal  of  litigation 

R  '  t8~to  be  con-  vvhich  ofl&cers  or  soldiers  of  the  Native  Army  are 
8ide^d*M^ soldiers  ^of  °the  concerned,  the  Judges,  at  the  desire  of  the  Government 
Native  Army  for  tho  pur-  of  India,  are  pleased  to  direct  that  reservists  are,  for 
poses  of  the  instructions  the  purposes  of  the  instructions  in  question,  to  be  con* 
contained  in  .Judicial  Cir-  sidered  as  officers  or  soldiers,  as  the  case  may  be,  of  the 
cular  No.  V  {h).  Native  Army. 

2.  -  Attention  is  invited  to  the  fact  that  paragraphs  1714,  1715,  2861—2871 
of  the  Army  Regulations,  India,  Volame  II,  Discipline,  t ake  the  place  of  the 
paragraphs  of  the  Bengal  Army  Regalations  published  at  pages  41  and  42  of  the 
volume  of  Judicial  Circulars ;  they  are  here  republished  for  convenience  of 
reference. 
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Paragraphs  1714,  1715,  2801-2871  of  the  Army  Regulatiom,  India,  Volume  I/, 

Discipline. 

1714.  No  leave  is  to  be  granted  to  or  applied  for,  on  behalf  of  any  native  officer  or 
Boldier  for  the  purpose  of  prosecuting  a  claim,  or  defending  a  suit,  in  any  Ciril  Court,  until 
some  of  the  particulars  of  the  claim  or  suit  have  been  elicitfld,  and  until,  the  Commaodio}^ 
Officer  of  the  Begiment  shall  have  satisfied  himself  thac  the  man's  presence  is  absolutelr 
necessary,  it  being  borne  in  mind  that  there  are  probably  very  few  native  officers  or  soldieri 
who  have  not  some  near  relatives  at  homo  capable  of  acting  as  their  representatives. 

1715.  In  the  first  instance,  no  more  leave  is  to  be  granted  to  any  applicant  than  will 
suffice  to  enable  him  to  reach  the  place  where  the  suit  is  to  be  heard,  to  remain  there  for  ten 
days,  and  to  rejoin  his  regiment ;  but  should  the  Civil  officer  certify  that  the  man*A  continned 
presence  is  required,  additional  leave  is  to  be  granted  to  him  to  such  extent  a.s  the  Civil  officer 
may  notify  to  be  absolutely  necessary.  No  second  leave  is  to  be  granted  to  tho  same  applicant 
on  the  same  ground  without  a  previous  reference  to  tho  Civil  officer  (para.  28G2,  Section 


2861.  All  suits  in  Civil  Courts  for  the  prosecution  or  defence  of  which  persons  iu  t!ie 
service  of  Government,  officers  of  the  Army  or  soldiers  have  obtained  leave  of  absence,  shall 
be  disposed  of  by  such  courts  as  soon  as  they  are  ripe  for  hearing,  irrespectively  of  the  order 
in  which  they  may  stand  in  the  register,  and  as  speedily  as  may  be  consistent  with  the  doe 
administration  of  justice. 

2862.  If  a  case  cannot  be  brought  to  a  decision  previous  to  the  expiration  of  the  leave 
of  absence,  the  Civil  officer  before  whom  the  suit  may  be  depending  is  vested  with  a  discre- 
tionary power  to  grant  such  extension  to  the  native  officer  or  soldier  as  may  admit  of  au 
official  reference  bein&r  made  to  the  Commanding  Officer  of  his  corps,  to  ascertain  whether 
the  leave  can  be  prolonged  for  any  further  specific  period. 

2863.  Whenever  a  native  officer  or  soldier  may  obtain  leave  of  absence  for  the  purpose 
of  instituting  or  defending  a  Civil  suit,  he  may  be  furnished  by  his  Commanding  Officer  with 
an  official  letter  addressed  to  the  Civil  officer  of  the  court  in  which  the  suit  is  to  b«  tried, 
stating  the  extent  of  bave  and  purposes  for  which  it  has  been  granted.  The  letter  shoold 
not  give  cover  to  any  petition  or  statement  in  explanation  of  the  merits  or  circumstances  in 
question,  and  it  must  be  presented  in  person. 

2864.  In  every  case  when  a  native  officer  or  soldier  may  not  be  able  to  obtain  leave  of 
absence,  he  may  authorize  any  member  of  his  family  or  any  other  person  to  commence, 
conduct,  and  manage  the  suit  or  the  defence,  as  the  caae  may  be,  in  his  stead.  The  authori* 
sation  may  be  in  the  following  form  on  unstamped  paper 

TT^eas  /  (name)  inhabitant  of  villagsy  parganah 
in  the  district  of  ,  son  of 

i>f  ths  caste  of  -   ,at  p/esent  (rank)  in 

Company  ,  Regiment  » stationed 

at  ,  having  occasion  to  institute  (or  defend)  an  action 

for  (nature  and  object  of  suit  and  name  of  adverse  party)  do  hereby  nominate  and  appoint  (namt 
residence,  caste  and  relationship,  if  any)  to  he  my  attorney,  and  1  bind  myself  to  abide  by  vikat' 
ever  he  the  said  attorney  may  do  in  my  behalf  in  the  prosecution  (or  defence)  of  the  said  suit. 
The  said  attorney  will  either  pronecute  (or  defend)  the  suit  in  person,  or  will  appoint  one  or  mm 
of  the  authorized  vakils  of  the  court  to  prosecute  (or  defend)  the  same,  under  the  instructions  of 
the  said  attorney,  as  he  may  think  proper.  In  the  event  of  an  appeal  being  preferred  from  thejitdg- 
ment  passed  in  the  suit^  the  paid  attorney  is  hereby  further  empowei'ed  to  act  for  me  on  thi 
appeal  in  like  manner  as  on  the  original  suit. 

2865.  The  authority  is  to  be  in  writing,  and  is  to  be  signed  by  the  officer  or  soldier  in  the 
presence  of  his  Commanding  Officer,  who  will  countersign  the  same  and  forward  it  to  be  filed 
in  the  court  where  the  case  is  to  be  tried.  When  so  filed,  the  countersignature  of  the  Com- 
manding Officer  will  be  sufficient  proof  that  the  authority  was  duly  executed,  and  that  the 
officer  or  soldier  by  whom  it  was  granted  could  not  obtain  leave  of  absence  for  the  porpoteof 
prosecuting  or  defending  the  suit  in  person. 

2866.  Any  person  who  may  be  authorized  by  an  officer  or  soldier  to  prosecute  or  defend  s 
suit  in  his  stead  is  competent  to  prosecute  or  defend  it  in  person  in  the  same  manner  as  the 
officer  or  soldier  could  do  if  present ;  or  he  may  appoint  a  pleader  of  the  court  to  proeecate  or 
defend  the  suit  on  behalf  of  snoh  officer  or  soldier.  And  all  notices  or  processes  relatire  to  tW 
suit  which  may  be  served  upon  any  person  who  is  so  authorized  by  an  officer  or  soldier,  or  upon 
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nny  pleader  who  may  be  appointed  by  such  person  to  act  for  or  on  behalf  of  floch  officer  or 
soldier  are  as  effectual  for  all  parpones  relative  to  the  suit  as  if  the  same  had  been  served  on 
the  party  in  person  or  on  a  pleader  appointed  by  him. 

2867.  The  foregoin^c  three  paragraphs  are,  with  slight  variations,  for  which  section  465 
of  the  Civil  Procedure  Code  may  be  referred  to,  appplicable  to  the  case  of  any  British  officer 
or  soldier  actually  serving  the  Government  in  any  military  capacity  who  may  be  a  party  to  a 
suit  and  cannot  obtain  leave  of  absence  for  the  purpose  of  prosecuting  or  defending  the  suit 
in  person. 

2868.  Whenever  a  suit  is  instituted  in  any  court  against  a  native  officer  or  soldier,  a 
copy  of  the  summons  is  to  be  forwarded  to  the  Commanding  Officer  to  be  dealt  with  an 
required  by  parag^ph  2850,  and  in  the  event  of  authority  being  granted  for  another  person 
to  conduct  the  defence,  such  authority  is  to  be  appended  to  the  copy  of  the  summons  returned 
to  the  Court. 

2869.  Commanding  Officers  are  to  promptly  acknowledge  the  receipt  of  all  notifications 
from  Civil  officers  regarding  cases  in  court,  and  to  ijpecify  the  date  on  which  they  were 
communicated  to  the  parties  concerned,  or  the  circumstances  which  may  havo  rendered  such 
communication  impracticable. 

2870.  Commanding  Officers  should  forward,  under  their  countersignature,  to  the  Civil 
officer  concerned,  all  pettions  from  native  officers  and  soldiers  under  their  command  regarding 
claims  to  land  or  other  matters,  abstaining,  when  so  doing,  from  entering  in  any  way  into  the 
merits  of  the  case  ;  it  being  left  to  the  Civil  officer  to  pass  such  orders  as  he  may  consider 
necessary,  either  for  the  disposal  of  the  petition,  or  iu  directing  the  petitioner  to  prosecute 
his  claim  like  any  other  complainant. 

2871.  Correspondence  with  the  Civil  authorities  regarding  the  merits  of  any  judgment 
order  pasted  by  them  in  the  discharge  of  their  official  duty  is  prohibited. 


Addenda  et  Corrigenda  to  Chief  Court  Circulars. 
The  26th  February  1892. 
No,  927  (3.— Add  the  following  to  List  A,  Part  IV,  of  Book  Circular  No. 
XII— 3109  G.,  dated  the  8th  July  1890 

*^  Science  of  Jurisprudence,  by  Mr.  W.  H.  Rattigan.'* 


CIRCULAR  MEMO.  No.  5—1117  G.  of  1892. 

To 

All  Divisional  and  District  Judges  in  the  Punjab. 

Dated  llth  March  1892. 

Subject.  The  annexed  copy  of  con^espondence  regarding  the 

,  "T"    u    ft    channel  through  which  pension  and  gratuity  applications 
ffratuir  and  pens^io^  persons  employed  in  the  ministerial  establishments 

Slions^ should  be  submit"       the  judicial  department  should  be  submitted  to  the 
tedto  Accountant-Generol.    Accountant-General,  Punjab,  is  circulated  forinforma- 
tion  and  guidance. 

2.  It  will  be  observed  that  such  applications  are  in  fnture  to  be  submitted 
through  Divisional  Judges  direct  to  the  Accountant-General,  Punjab.  These 
instructions  are  limited  to  establishments  not  falling  under  the  orders  of  Govern- 
ment contained  in  Punjab  Government  Proceedings  No.  1630,  dated  the  9th 
August  1891,  and  Circular  Memo.  No.  22—4771  G.,  dated  the  25th  November 
1891. 

Extract  from  para.  Z  of  a  letter,  No.  294,  dated  the  26th  January  1892,  from  Regittrar^  Chief  Court, 
Punjab,  to  Chief  Secretary  to  Qovernm^nt,  I'unjab 
#  •  •  •  • 

3.  It  would  seem  to  be  desirable  that  questions  of  pension  and  gratuity  relating  to 
officers  of  the  process-serving  establishments  under  the  control  of  this  Court  shonld  be  uniformly 
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doalfc  with.  At  present  such  applications  are  generally  submitted  throagh  this  office,  but 
in  the  two  cas38  here  mentioned  and  in  one  or  two  other  instances  this  proced are  does  not 
seem  to  have  been  followed.  I  am  accordingly  to  inqniro  what  course  should  bo  followed  in 
future  in  dealing  with  such  cases, 

#  #  #  *  * 


Copy  of  a  letter,  Ko.  321,  dated  the  llth  Frbruary  1892,  from  OJjiciating  Chief  Secretary  to  Oct- 
ernmentt  Punjab,  to  Registrar,  Chief  Court,  Punjab. 
Financial. 

I  AM  directed  to  acknowledge  receipt  of  your  letter  No.  294  G.,  dated  the  25ih  of 
January  1892,  regarding  the  channel  for  submission  of  pension  and  gratuity  applicatioDS  of 
process-serving  establishments. 

2.  In  reply  I  am  desired  to  forward  copy  of  para.  2  of  a  letter.  No.  1767  of  the  9th  July 
1885,  to  the  address  of  the  Junior  Secretary  to  the  Financial  Commissioners,  Punjab,  which  left  it 
to  the  Financial  Commissioner  to  decide,  in  consultation  with  the  Acconntint-General,  whether 
pension  applications  of  Revenue  Establishments  should  be  submitted  to  the  AecouDtant-General 
thmugh  the  Financial  Commissioner's  office  or  through  the  offices  of  Commissioners  of  Divisions, 
and  to  request  that  the  Judges  may  similarly  decide  whether  in  the  case  of  Judicial  Kstablisb- 
ments,  including  process  servers,  the  pension  applications  should  be  submitted  through  the  Chief 
Court  or  the  Divisional  Courts. 


Extract  from  para.  2  of  a  letter,  No.  1*767,  dated  9lh  July  ISSo,  from  the  Secretary  to  Government. 
Punjab,  to  the  Junior  Secretary  to  the  Financial  Commiasioners,  Punjab, 
####»• 
It  will  be  necessary  to  decide,  in  consultation  with  the  Acconntant-General,  whether  the 
Commissioners  of  Divisions  are  to  be  held  to  be  the  Heads  of  the  Revenue  Department  for  the 
purpose  of  submitting  pension  applications  to  the  Acconutant-General,  or  if  these  applications 
should  be  submitted  by  the  Financial  Commissioner. 

#•***• 


Copy  of  a  letter,  No.  727  G.,  dated  the  I7th  Febrvary  1892,  from  Registrar,  Chief  Court, 
Punjab,  to  Accountant- General,  Punjab, 

I  AM  directed  to  forward  a  copy  of  a  letter.  No.  821,  dated  the  llth  instant  (Financud), 
from  the  Chief  Secretary  to  Government,  Punjab,  regarding  tho  channel  for  the  8ubini«ion 
of  pension  and  gratuity  applications  of  process-serving  and  other  Judicial  Establishmeois, 
}ind  to  ask  which  of  the  courses  suggested  in  the  letter  yon  would  consider  most  convcnieiit. 
That  is  whether  the  Divisional  Judges  should  be  considered  the  heads  of  the  Judicial 
Department  for  the  purpose  of  submitting  the  above  or  tho  Chief  Court  as  heretofore. 

2.   Tho  ministerial  establishments  falling  direetly  under  the  Judicial  Department  are— 

1.  Establishments  of  Divisional  Courts. 

2.  Establishments  of  District  Judges  or  (in  districts  where  there  is  no  separate  officer 

as  District  Judge)  of  the  Subordinate  Judge  with  appellate  powers. 

3.  Establishments  of  Provincial  Small  Cause  Courts. 

4.  Establishments  of  ordinary  Mnnsifs'  Courts. 

5.  All  process- serving  establishments,  including  District  Nazirs,  Civil  Nazars,  Naib-Xazirs, 

Madad  Naib-Nnzirs,  Madad  Muharrirs,  Execution  Bailiffs  and  process-servers. 

Other  establishments  (including  those  of  mixed  Civil,  Cnminal  and  Revenue  Courts* 
&c.,)  are  under  Commissioners  and  Financial  Commissioners.  ^ 


Copy  of  a  letter,  No.  22-953  P.,  dated  the  ^th  Jlfarc/i  1892,  from  Accountant-General,  Punjab, 
to  Registrar,  Chief  Court,  Punjab. 

Is  reply  to  your  letter  No.  727  G.,  dated  tho  17th  February  1892,  enquiring  whether  it 
would  be  more  convenient  that  Divisional  Judges  should  be  considered  the  Heads  of  the 
Judicial  Department  for  the  purpose  of  submitting  pension  and  gratuity  applications,  or  the 
Chief  Court  as  heretofore,  I  havo  tho  honor  to  state  that  as  the  present  practice  of  sub- 
mitting pension  papers  through  the  Chief  Court  entails  extra  delay  in  the  disposal  of  tht 
papers,  it  will  be  more  convenient  if  such  papers  are  submitted  in  future  by  Diritiuial 
Judge  direct. 
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To 


BOOK  CIRCULAR  No.  11—1137  G.  of  1892. 


All  Judicial  Officers  in  the  Punjab  and  other  Persons  concerned. 

Dated  Uth  March  1892. 
VI--2915  G.,  dated  the  23rd  June 


Subject. 


In  continuation  of  Book  Circular  No 

1890,  the  Judges  are  pleased  to  notify  the  following 
alterations  in  and  additions  to  the  rules  regulating  the 
qualifications,  admission  and  certificates  of  proper  per- 
sons to  be  Pleaders  and  Mukhtars  of  the  courts  of  the 
Punjab  published  therewith. 


Alterations  in  and  addi- 
Hons  to  the  rules  regulai- 
ing  the  qualification!!,  ad- 
mission and  certificates  of 
proper  persons  to  bo 
Pleaders  and  Mukhtars  in 
the  Punjab. 


2.  The  following  is  substituted  for  Rule  II,  clause 
(v),  snb-clauses  (a)  and  (6)  of  the  said  rules, 
namely: — 


(a)    in  the  case  of  Bachelors  of  Law  of  the  Punjab  University,  two  years, 
(6)    in  the  case  of  Bachelors  of  Law  of  other  Universities,  three  years. 
3.    The  following  is  substituted  for  Rule  III,  clause  (i),  of  the  said  rules, 
namely; — 

(i)    persons  who  shall  have  obtained  the  def^rees  of  Bachelor  of  Arts  and  Bachelor 
of  Law  at  one  of  the  recognized  Universities  in  British  India  t 
Provided  that,  in  the  case  of  persons  so  qualified  and  holding  degrees  from  any  University 
otiier  than  the  Punjab  University,  they  shall  not  bo  admitted  nnless  and  until  they  shall 
have  passed  an  examination  in  the  following  subjects  and  papers  of  the  examinations 
mentioned  below,  namely  :— 


Of  the  First  Certificate  in  Law 
Examination  of  the  Punjab  Uni- 
versity. 

Of  the  Licentiate  in  Law  Ex- 
amination of  the  Punjab  Univer- 
sity, 


and   procedure  ap- 


Paper  I/.— -Be venue  Law 

plicable  to  the  Punjab. 
Paper  F.— The  Hindu  and  Muhammadan  Laws  and 

Customary  Law  of  the  Punjab. 

Paper  I  (a).— Civil  Law,— Law  of  Property  (in- 
eluding  Land  tenures  and  tenant  right). 


The  SUt  March  1892. 
Addendum. 

Ko.  1356  (7.— After  Rule  XXIII  of  the  rules  contained  in  Book  Circular 
No.  XVIII— 3822  G.,  dated  the  5th  September  1890,  add  the  following  rule:— 
XXITI  (A).— For  the  purposes  of  Rules  XII,  XVII,  XVIII,  XX  and  XXII  the  District 
Mogistnite  may  authorize  any  local  Magistrate  to  exercise  any  of  the  powers  of  the  Magistrate 
having  the  control  over  the  lock  up,  in  the  cuso  of  a  lock-up  located  at  a  distance  from  the 
head-quarters  of  a  District  or  Subdivision. 
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No.  1340  G.,  dated  the  mh  March  1892. 
Addenda  efc  Corrigenda  to  Chief  Court  Circulars. 


.  Substitute  the  annexed  Statements  A  and  B  of  offences  non-cognizahle  and 
cognizable  by  the  Police,  respectively,  for  those  appended  to  Book  Circular  No. 
XXI  [—5319  G.,  dated  the  9th  December  1890.  The  latter  statements,  together 
mth  Correction  Slip  No.  1848  G.,  dated  the  10th  April  1891,  are  hereby  can 
celled.    (Circular  Memo.  No.  6 — 1332  G.  of  this  day's  date). 
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Statement  A  or  Booc  Ciku 
fitatement  showing  in$titution  and  dltposal  of  cases  non-cofnitalle  tk 


13 


83 


Law  under  which 
punishable. 


115 
117 

118, 110 


121  to  130.  505   

137   

172  to  100,  201  to  204,  213 

to  216,  22:,  228. 
161  to  169,  217  to  223 
103to20U,  205  to  211,  421 

to  424. 

465  to  477   

264  to  267   

482  to  480   

140, 154  to  166,  leO 


312  to  316 
370 


384  to  380 


345 

352,  355,  358 

334 

323 


417  to  420  ., 
403  and  404 .. 
400  .1 
426,  427,434" 


DlBCEIPTIOV  OF  CBXMX. 


Abetment  of  o£Fence  not  committed,  Ac, 
Abetting  commission  of  offence  by  pablic,  Ac. 
Concealing  design  to  commit  offence  


Total 


Cr.ABS  I.— OfFEHCES  against  the  StXTI,  public  TBAHQUlLLtrr,  Jtc,  tc. 

OflTences  against  the  State   «  - 

Harbouring  deserters  by  Master  of  Ship    ».  «• 

Oficnces  against  public  justice   »  - 

Offences  by  public  servants    -\ 

False  evidence,  false  complaints  and  claims,  and  fraudulent  deeds 
disposition  of  property. 

Forgery  or  using  fraudulently  forged  documents  ~  - 

Offences  relating  to  weights  and  measures   »•  - 

Making  or  using  false  trade-marks   -  - 

Rioting,  unlawful  assembly,  affray    »  - 

Total    - 

Class  II.~Sebiou8  offebcss  agaxbst  the  pebsob. 

Causing  miscarriage    «  - 

Buying  or  disposing  of  slaves   «.  - 

Total       ...  « 

Class  III.—Sbbious  oiibbcbs  aoaivst  pbopsbtt.  i 

Extortion   -  J 

Class  IV.— Mibob  offbbcbs  agaivst  the  peesob. 

Wrongful  confinement                                                  «.  - 

Criminal  force   ,     ..  - 

Hurt  on  grave  or  sudden  provocation                         m-     ...  -  "I 

Voluntarily  causing  hurt    H 

Total       ...  -I 

Class  V,— Miboe  offebces  jagaibst  peopebtt.  ' 

Cheating   -  *j 

Criminal  misappropriation  of  property   -  -| 

Criminal  breach  of  trust  by  public  servants,  bankers,  Ac.  ...  —  ^ 
Mischief  (simple)  '   ,    —  •« 

Total   

Class  VI.— Otheb  offebces  kot  specifxeb  above,  | 

Offences  against  religion   « 

Criminal  breach  of  contract  of  service   - 

OfTences  relating  to  marriage   -  •« 

Defamation     -i 

IntimidatiDn  and  insult   ,   — 

Public  and  local  nuisances   -  H 


208   

490  to  403   

493  to  498   

500  to  502   

504,  506  to  610   

271  to  276,  278,  284,  287, 

288  200. 

201  A   

Offences  under  Chapter 

Vni  (a),  C.  P.  C. 
Offences  under  Chapter 

X,  C.  P.  C. 
Cases  under  Chapter  XII, 

C.  P.  C. 

Cases     under  Chapter 
XXXVI,  C.  P.  C. 
Special  laws,  offences  under  which  are  not  cognisable  by  the  Police 


Keepinj?  a  lottery  office   

Security  for  keeping  the  peace  on  conviction 

Public  nuisances   

Disputes  as  to  immoveable  property 

Maintenance  of  wives  and  children 
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LAB  No.  XXII  Of  1890. 

Police  in  the  Dislrict  fcr  the  quarter  ending 


189 


4 

1    »  1 

•  1 

7        1        S  1 

9 

1 

IirsTirmoirs. 

Pendiofir  disposal  from 
previous  quarter. 

Instituted  during  the  quarter 
upon  complaint  (including 

eases  transferred  from 
Statement  B  as  being  non- 
cognizable). 

Total  of  columns 
4  to  7. 

Found  to  be  cognizable 
and  transferred  to  State- 
ment B  of  cognizable 
crime. 

Cases. 

Persons. 

Cases. 

Persons. 

Cases. 

Persons. 

Cases. 

Persons. 

1 

1 



u 

1 

i  

I 

Digitized  by 


18 


CHIEF  COURT  CIRCULAR  ORDERS. 


[  Eicou 


cxxx 

Statbmewt  a  of  Book  Cncc 
statement  thowing  institution  and  <1i»posal  of  ca$e$  non-eogmtahU  &y  tk^ 


Law  under  which 
pnnishahle. 


DsSCBimOV  OF  OBXMX. 


115 
117 

118, 110 


121  to  130,  605  

137   

172  to  190,  201  to  204,  213 

to  215,  227,  228 
161  to  ino,  217  10  223 
103  to  200,  205  to  211, 421 

to  424. 

465  to  477   

264  to  267   

4t)2  to  4H9   

149,  154  to  156,  160 


312  to  316 
370 


Abetment  of  offence  not  committed,  *c. 
Abetting  comrai8»i<>n  of  offence  by  public,  Ac, 
Uonceahng  design  to  commit  offence 


ToUl 


384  to  389 


345 

352,  356,  358.. 

334 

323 


417  to  420  ... 
40J  una  404  ... 
400 

406,  427,  484... 


298   

400  to  402   

433  to  408   

500  to  6U2   

64)4,  506  to  510   

271  to  276,  278,  284,  287, 
2«»,  290. 

201  A   

Offence«    under  Chap- 
ter Vlllfa),  C.  P.  C. 

Offences  under  Chap- 
ter X,  C.  P.  C. 

Cases  under  Chapter 
XII,  C.  P.O. 

Cases    under  Chapter 
XXXVl,  C.  P.  C. 
Special  laws,  offencos  no 


Clars  I.— Offbkces  aoaikot  thb  State,  puaLic  teivqvillrt,  4c. 

Offences  against  the  State   

Harbouring  deserters  by  Master  of  Ship   ^  ^ ' 

Offences  against  public  justice   „ 

Offences  by  public  servants   

False  evidence,  false  complaints  and  claims,  and  fntudalent  deeds  aad 

disposition  of  property.  , 

Forgery  or  fraudulently  using  forged  documents   

Offences  relating  to  weights  and  measures    ^  ^ 

Making  or  using  false  trade-marks  ...    ^, 

Rioting,  unlawful  assembly,  affray   

Total        ...  _ 

Class  II.— Sesious  Offevces  against  the  pkbson. 

Causing  miscarriage    « 

Buying  or  disposing  of  slaves  

Totol        ...  Z 

Cr.A.8s  III.— Sbbious  offences  against  psofbstt. 

Extortion    ^ 

Class  IV.— Minok  offences  against  the  peison. 

Wrongful  conflnemeut    ^ 

Criminal  force   

Hurt  on  grave  or  sudden  provocation   

Voluntarily  causing  hurt   

Total 

Class  V.— Minob  offences  against  PBOPBrrr. 

Cheating   - 

Criminal  misappropriation  of  property   

Criminal  lirencb  of  trust  by  pnbUc  servants,  bankers,  Ac. 
Mischief  (simple)   ^ 

Total 

Class  VI.— Othbe  offences  not  specified  abotb. 

Offences  against  religion    ^ 

Criminal  broach  of  contract  of  service    ^ 

Offences  relating  to  marriage   

Defamation     « 

Intimidation  and  insult  

Public  and  local  nuisances   

Keeping  a  lottery  olBce   « 

Security  for  keeping  the  peace  on  conviction   

Public  nuisances   

Disputes  as  to  immoveable  property   « 

Maintenance  of  wives  and  children  ~ 

(ver  which  are  not  cognizable  by  the  Police  
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Police  in  the  Dietnct  for  the  quarter  ending 
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13       i  13 

11       I       13       1       16       1        17       1  18 

la  1 

20 

iHSTITimOKS— co»- 
oluded. 

DlSP08i.LS. 

Balance. 

Dismissed  under  Sec- 
tion 203,  Criminal  Pro- 
cedure Code,  without 
reference  to  the  Police. 

DIsmiRsed  under  Sec- 
tion 203,  Criminal  Pro- 
cedure Code,  after  re- 
ference  to  the  Police. 

Discharj^ed  or  acquitted  by  Court 
mth  an  express  declaration  that  tho 
complaint  was  false,  frivolous, 
vexatiooa  or  unfounded. 

Cases. 

Persons. 

Cases. 

Persons. 

Caffos. 

Persons. 

Cases. ' 

Persons. 

By  Ma^fis- 
trato. 

By  High 

or 
Sessions 
Court. 

—  



\ 

1 

Coogic 
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Statembxt  a  or  BooiCiEcc 
Statement  shouing  imtitution  and  diiposal  of  cau$  non-cognizaUth^W: 


Law  under  which 
punishable. 


Dbscriptioit  of  cuxi« 


116  ... 

117  ... 
118, 119 


121  to  130,  505   

187   

172  to  100.  201  to  204,  213 

to  216.  227.  228. 
leito  160,  217to  223  ... 
193  to  200,  205  to  211,  421 

to  424. 

465  to  477   

264  to  267   

482  to  489   

149,  154  to  156,  100 


312  to  316 
870  ... 


384  to  389 


845   

352,  355,  358  . 
334   

323   , 


417  to  420  ... 
403  and  404 ... 

409   

426,  427,  434... 


Abetment  of  offence  not  committed,  &c.  ... 
Abetting  commission  of  offence  by  public,  &c. 
Concealing  de8ig)i  to  commit  offence 


ToUl 


Cr.AAs  I.— Offbitcbs  aoaivst  the  Stits,  public  tbuiquillitt, kt^k.  i 

Offences  againtt  the  State   

Harbouring  UeM;rter8  by  Master  of  Ship   ~. 

Offences  against  public  justice    - 

Offences  "by  public  servants  - 

False  evidence,  false  complaints  and  claims  and  fraudulent  deeds 

disposition  of  property. 

Forgery  or  fraudulently  using  forged  documents   

Offences  relating  to  weights  and  measures   

Making  or  using  false  tiade-marks   -  - 

Rioting,  unlawful  assembly,  affray   -  - 

Total     .«     ^  - 

Class  II.— Sbbious  offevcbb  aoaikst  thb  pkbsov.  , 

Causing  miscarriage   «  - 

Buying  or  disposing  of  slaves                                       :..  - 

Total     ...    -  - 

Class  III.— Serious  offbkcbb  lOJLiirsT  pbopbbtt. 
Extortion   -  - 

CrJIRS  IV.— MlVOX  OFFBirCES  AOAIKST  thb  PBS80V. 

Wrongful  confinement     -  - 

Criminal  force    «  - 

Hurt  on  grave  or  sudden  provocation   

Voluntarily  causing  hurt   

ToUl   

Class  V.— Mihok  opfbitcbs  aga^utst  psopxbtt. 

Cheating    

Crimmal  misappropriation  of  property    -  - 

Ci  iminal  breach  of  trust  by  public  servants,  banker,  &c.    - 

Mischief  (simple)   -  - 

Total   

Class  VI.— Other  offbhcbs  kot  spbcifisd  above. 

Offences  against  religion    -  - 

Criminal  breach  of  contract  of  service    - 

Offences  relating  to  marriage   -  - 

Defamation  

Intimidation  and  insult   -  - 

Public  and  local  nuisances   -     ...  -  - 


490  to  402   

493  to  498   

600  to  502   

504,  506  to  610   

271  to  276,  278,  2S4,  287, 

288,  290. 

291  A  

Offences  under  Chapter 

VIII  («),  C.  P.  C. 
Offences  under  Chapter  x, 

C.  P.  0. 

Cases  under  Chapter  XII, 
C.  P.  C. 

Cases    under  Chapter 
XXXVI,  C.  P.  C. 

Special  laws,  offences  nnder  which  are  not  cognizable  by  the  Police 


Keeping  a  lottery  office  

Security  for  keeping  the  peace  on  conviction 

Public  nuisances  

Disputes  as  to  immoveable  property  ' 

Maintenance  of  wives  and  children  


ToUl 
Gbakd  Total 
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VI. 

LAB  No.  XXII  or  continued. 
Police  in  the  District 


for  the  quarter  ending  189 


21 


23 


26 


26 


DiBfOBXLS— concluded. 


Discbargeed  or  acquitted  without  such 
declaration. 

Convicted.   (Cases  in  which  some  accuRed  are  convicted  and 
some  discharged  or  acquitted  should  be  shown  half  in 

column  21  and  half  in  column  24,  the  actual  number  of  persons 
dealt  with  in  each  way  being  correctly  shown  in  columns 
22  and  23  and  25  and  36). 

Cases* 

Persons. 

Cases. 

Persons. 

By  Magis- 
trate. 

By  Hi>?h  or 
Sessions  Court. 

By  Magistrate. 

By  High  or  Sessions 
Court. 

i 

 ~ 

 — 
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[  Becois 


CXXI 

Statcmknt  a  or  Book  Ciicu 
Statement  showing  institution  and  disposal  of  eases  non-eognxMahle  hy  tkt 


'he. 


Law  uDder  which 
panlshablo. 


lis  ... 
117  ... 
118, 119 


121  to  130,  506   

137   

172  to  190.  201  to  204,  213 

to  215,  227,  228. 
181  to  169,  217  to  223  ... 
193  to  200,  203  to  211,421 

to  424. 

465  to  477   

264  to  267   

482  to  489   

149, 15ttol56,100  


312  to  316 
370  ... 


361  to  389 
346  ... 


852,  355,  358 
334   


417  to  420  .. 
4o:i  and  40i 

400   

426,  427,  4M 


DUOSIFTIOV  01  CBIMB. 


Abjtment  of  offence  not  committed,  &c. 

A  Iwttin^  commission  of  offence  by  public,  4c. 

Concealing  design  to  commit  offence 


Total 


GcARs  I.— OFFiircKs  lOAi^rsr  thi  8titi,  PrsLic  tbisquillitt,  Ac,  Ae. 

Offences  against  the  State    ..I 

Harbouring  deserters  by  Blaster  of  Ship   „  - ! 

Offences  against  public  justice  « 

Offences  by  public  servants   -  - 

False  evidence,  false  complaints  and  claims,  and  frandnlent  deedi  aad 

disposition  of  property.  | 

Forgery  or  fraudulently  using  forged  documents  «     . .  - 

Offences  relating  to  weights  and  measures   ^' 

Making  or  using  false  trade-marks  

Rioting,  unlawful  assembly,  affray    , 

Totol    - 

Class  II.— Sirious  orriircBS  aoaisst  trs  pbssov. 

Causing  miscarriage    - 

Buying  or  disposing  of  slaves   „   - 

Total     ...     .-  - 

Class  III.—Sbbiods  OrrBVOBS  agaivst  pbopbbtt. 

Extortion   -I 

Class  IV.— Mixob  oibbvcis  AGAiver  tbb  pbb^ov. 

Wrongful  conilnement    «     ...     .«    - ; 

Criminal  force   „     ^  - 

Hurt  on  grave  or  sndden  provocation   « 

Voluntarily  causing  hurt   ...  ^ 

Total     ...  - 

Class  V.— Mi  bob  oifbkcbb  acaibst  pbopbbtt.  j 

Cheating   «  .« 

Criminal  misappropriation  of  property    -  i 

Criminal  breach  of  trust  by  public  servants,  bankers,  4c   - 

Mischief  (Simple)  « 

Total    - 

Class  VI  — Othbe  ofpbbcbs  hot  spbcifxbs  abovi. 

Offences  against  religion   

Criminal  broach  of  contract  of  service    •-! 

Offences  relating  to  marriage  

Defamation  „ 

Intimidation  and  insult    *   - 

Public  and  local  nuisances    ...  H 


298 

490  to*'492  !'!  ,.. 

493  to  408   

600  to  502   

504,  506  to  510   

271  to  276,  278,  284,  287, 

288,  290. 

201  A   

Offences  under  Chapter 

VIU  (a)  C.  P.  C. 
Offencen  under  Chapter 

X,  C.  P.  c. 
Cases  under  Chapter  XII, 

C.  P.  C. 

Canes    under  Chapter 
XXXVI,  C.  P.  C. 

Epecisl  laws,  offences  under  which  are  not  eognizable  by  the  Police 


Keeping  a  lottery  oflSce  

Security  for  keeping  the  peace  on  convictidn 

Public  nuisances   

Disputes  as  to  immoveable  property  

Maintenance  of  wives  and  children   


Total 
Obajtd  Total 


189 
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VI. 

LAR  No.  XXII  01  1890— concZttdcd. 

f9lic9  in  the  Di$trict  for  th$  quarter  ending  IB9  . 


37         1          28         1         29         1  80 

81 

Pending. 

Total,  including  eases  disposed 
of  and  pending.  (The  total  of 
oolamns  14  to  28  shonld  agree 
with  colnmns  12  and  IS.) 

Rtiuixs. 

Penons. 

Cases. 

Persons. 

i 

1 

i 

! 
1 

1 

i 
! 
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[  Rtcou> 


CXXX 

Statkmekt  B  or  looi 

Btat€fiMni  showing  institution  and  diij^sal  of  cases  cognisable  by  the  Police,  institntei  vpoa 


Law  under  which 
pooiihable. 


fU5 
117 

.118,  110 


131  to  186,  138  ... 
281  to  268,  467  and  471. 

4  218  te  816 

6  224  to  286 

6  143  to  168,  167,  158 

7  140,  170,  171        ...  . 


^809,  803,  886 


807 

804,  806 

876 

877 

817,  818 
806,  806,  809 
889,  881,  833 

826,  886  885 
828 

887,  880,  838 
824 

868  to  890 
816  to  848 


Dbscsiftiov  of  cumb. 


Abetment  of  offence  not  committed,  dtc, 
AbettinfT  commission  of  offence  by  public, 
Concealing  design  to  commit  offence,  ftc.  ... 


Total 


ClISS  I.— OfVBVOBS  AGAIVST  THK  StiT*.  PUBLIC  TllSQViUTT»  8AJITT 
Airs  JU6TICB. 


Offences  reUting  to  Army  and  Navy   

Bo.     do.     to  coin,  jctamps  and  Government  notes. 


Harbouring  an  offender  

Other  offences  against  public  justice 
Rioting  or  unlawful  assembly 
Personating  public  servant  or  soldiei* 


ToUl 


CliSS  II.— SBBXOrS  OrrBNOBS  AGAIBST  tub  PBB80V. 


ifbythags  
j  „  dakaits...   
Murder  ;  „  robbers   
I.  „  poison   
Other  murders   

Attempt  at  murder   

Culpable  homicide   - 

Rape    «• 

Unnatural  offences   

Exposure  of  infants,  or  concealment  of  birth   

Attempt  at,  and  abetment  of,  suicide    •••  , 

Grievous  hurt  for  the  purpose  of  extorting  property  or  confeasioneri 

ring  public  servant   

Grievous  hurt   - 

Administering  stupefying  drugs  to  cause  hurt    ^  — 

Hurt  fbr  purpose  of  extorting  property  or  confession  or  aeternng  i^ck 

servant   — 

Hurt  by  dangerous  weapon   -     —  "** 

Kidnapping  or  abduction    — 

Wrongful  oonflnement  and  restraint  In  secret  or  for  purpose  of 


Carried  over 
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VII. 

ClBCULAB  Ko.   XXII  OF  1890. 

d irect  complaint  to  alMajistrate  or  fin  a  Magistrate* s  own  motion,  for  the  quarter  ending      189  • 


4 

1  V 

/  • 

1  M 

8 

1    9     1     10    1     11  1 

12 

13 

1  M 

16 

INSTITUTI0N8 

Caim  avd  Pkbsovb. 


Jmttitnttd  upon  dirtet  eomplaint  to  a  Magittrate,  {trona 
MagitiraU^»  own  motion. 

Shown  in  columns  10 
and  11,  which  have  been 
found  to  have  been  simul* 
taneously  taken  upi»y 
the  Police. 

Shown  in 
columns  10  and 
11,  which  have 
been  found  tobt 
really  cases  of 
"  non-cognis* 
able"  offenoeit 

PendingdtopoBal 
from  prenoos 
quarter. 

Received 
transfer. 

InsUtnted 
during  the 
quarter  (inclnd* 
inff  cases  trans* 

forred  from 
Statement  A  as 
being  cogniz- 
able}. 

Total. 

Cases. 

i 

Cases. 

f 

Cases. 

Persons, 

i 

i 

S 

Persons. 

1 

Perscmi 

! 

- 

1  

1 

1 
I 

1 

: 

1 
1 

i 

1 
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CXU 

BrkTEUinr  B  of  book 

BtatiJMnt.  shomng  in$titution  and  dispotal  of  cases  cognizable  by  the  Polkt,  instiiuM  ufon 


'A 


l4tw  noder  wbich 
punishftble. 


-116 
117 

.118.  lit 


181  to  188,  138  ... 

831  to  263,  4C7  and  471 . 

812  to  216 

224  to  226 

143  to  168,  167,  168 

140.  17p,  171       ...  . 


802,  808,  396 


807 

804,  806 

876 

377 

317,  818 
806,  806,  800 
829,  831,  838 

326,  826.  836 
828 

827,  830,  382 
824 

863  to  869 
836  0  848 


DicAcitimoK  or  cbixb 


Abetment  of  offence  not  committed,  Ac.   

Abetting  commission  of  offence  by  public,  Ac  

Concealing  desiprn  to  commit  offence,  &c  

Total   

Class  I.— Oitiircss  agiisbt  thb  Statx,  public  tbavqvilitt, 

ASn  JUSTICE. 


Offences  relating  to  Army  and  Navy   „ 

Do.      do.     to  coin,  stamps  and  Government  notes. 
Harbouring  an  offender  

Other  offences  against  public  justice   

Rioting  or  unlawful  assembly  

Personating  public  servant  or  soldier   

Total 

ClISS  II.— SbBIOUS    OlflKCBS  A6AIVBT  TXB  PBBBOV. 


'Murder 


(hy  thags    ^ 

^ ,,  dalcaits  

i,,  robbers     «. 
„  poison   ... 

)  Other  murders  

Attempt  at  murder   ~ 

Culpable  homicide  

Rape   

Unnatural  offences  

Exposure  of  infants,  orconceahnent  of  birth  

Attempt  at,  and  abetment  of,  suicide  

Grievous  hurt  for  the  purpose  of  extorting  property  or  confession  o 

detrering  public  servant   

Grievous  hurt   

Administering  stupefying  drugs  to  cause  hurt   

Hurt  for  purpose  of  extorting  property  or  confession  or  deterring  poblir 
servant. 

Hurt  by  dangerous  weajwn   

Kidnapping  or  abduction   - 

Wrongful  confinement    and  restraint  in  secret  or  for   porpoie  d 
extortion. 


Carried  ovtr  ^ 
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VII. 

ClBCUlAB  No.  XXII  or  1S90— continued. 

direct  complaint  to  a  Magistrate  or  on  a  MagxstraUU  oienmot%(m  for  the  quarter  endit^   169  . 


16 


17 


INSTITUTIONS.— 
concladed. 


CiSM  kn  Pbibovb- 
ooncladed. 


3  *  > 


;l|t 

fl  ° 

Iff  1 1 


18 


19 


20 


21 


I 


23 


24 


DISPOSAL. 


Casks  awd  Psbsovs. 


Shown  in  colnmns  IC 
and  17  and  dismissed 
under  Section  208,  Cri 
minal  Procedaro  Code 
without  reference  to 
the  Police. 


o  d 

II 


Shown  inSjolumns  16 
and  17  and  dismiBsed 
under  Seotiou  203, 
Criminal  Procedure 
Code,  after  reference 
to  the  Police. 


Shown  in  columns  16  and  If,  in 
which  the  proceedings  ended  ia  th« 
discharge  or  acquittal  of  the  ac- 
cused, coupled  with  the  deolar^tion 
by  the  Court  that  the  charge  waa 
"  false  "or  "  unfounded*^ 


I 


Ifl 
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CXIX 

8tatimi!it  B  or  Booc 

Statement  ehowing  inetitution  and  dittpoeal  ofeaeee  cognixahle  by  the  Police,  inetiUtei  «pM 


Law  under  which 
pnnishable. 


6 


DBSCBimov  or  cbtmb. 


115 
117 

118,  119 


131  to  136,138  ... 

231  to  263.  467  And  471  . 

212  to  216  

234  to  226 

143  to  153.  167,  158 

140,  170,  171 


Abetment  of  offence  not  committed,  Ac.  ... 
AbettinfT  oommisaion  of  offence  by  public,  Ac. 
Concealing  design  to  commit  offence  &c.  ... 


Total 


^302*  303,  306* 


307 

304  306 

376 

377 

317,  318 
306,  306,  300 
329,  331,  333 

325,  326,  336 
328 

327,  830,  332 
324 

363  U  380 
346  to  848 


Class  I.^rrivcKS  aqaxvst  thb  Statb,  puBLXclTBAvqufurr, 

SirBTT  AVn  JUSTICB* 

Offences  relating  to  army  and    Navy    ^ 

Do.       do.     to  coin,  stamps  and  Govemment  notes  ^ 

Harboaring  an  offender  

Other  offences  against  pablio  justice    ^  » 

Rioting  or  unlawful  assembly  

Persomiting  public  servant  or  soldier   ...  ^ 

Total       ...  - 


Class  II.— Sbsxous  ofibvcbs  Aajovsr  nx  rissov. 


Murder 


(  by  thags   

}  „  dakaits   

J  „  robbers   

V.,,  poison   

j  Other  murders   

Attempt  at  murder   

Culpable  homicide  

Kape  

Unnatural  offences   

Exposure  of  infants,  or  concealment  of  birth   

Attempt  at,  and  abetment  of,  suicide   

Grievous  hurt  for  the  purpose  of  extorting  property  or  c 

deterring  public  servant    »•  - 

Grievous  hurt    -  - 

Administering  stupefying  drugs  to  cause  hurt   -  - 

Hurt  for  purpose  of  extortinglproperty  or  confession  tor  deterrinff 
servant. 

Hurt  by  dangerous  weapon   «     -  - 

Kidnapping  or  abduction    - 

Wrongrful  confinement  and  restraint  I  in  secret  *orj^  for  rMtm  ^ 
extortion. 
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VII. 

CiBcuLAB  No.  XXII  OF  1890— ronftnued. 

direct  complaint  to  a  Maghtrate  or  on  a  Magi8trat§*$  own  motion,  for  th€quarl$r  Hiding  189 


25 

96 

27    j  28 

20 

30 

31 

32 

38 

Si 

DISPOSALS— ooDcladed- 


CASX8  AVD  PkBSOVS. 


Shown  in  oolnmne  16  and  17, 
n  which  the  proceedinffs 
mded  in  discharge  or  ac- 
iniitaL  without  each  de< 
claraUonby  the  Court. 


Shown  in  oolnmns  16  and  17, 
diBDOsed  of  under  Section  247, 
Cnminal  Procedure  Code. 


When  accused 
has  appeared 
before  a  Mag- 
istrate. 


When  accused 
has  not  appeared 
before  a  Mag- 
istrate. 


J 


Shown  in  columns  16  and  17,  in  which  a  con- 
viction was  obtained.  (Ccmm  ia  which  some 
accused  are  convicted  and  some  discharged 

or  acquitted  should  be  shown  half  in  column  25 
and  half  in  column  32 ;  the  accnal  number  of 

persons  dealt  with  in  each  way  being  correctly 
shown  in  columns  26  and  27  and  S3  and  Si, 
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Google 
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[  Rfooio 


cm 

Statement  B  of  Book  Cncuui 
BtatetMfU  ahotoing  institution  and  disposal  of  cases  cognizable  by  the  Police,  insiitutsd  ypot 


1 


Law  nnder  which 
poniBhable. 


DlROBIFTIOV  01  OBIMI. 


886.  387 
874 


458  to  466 

^879  to  382 

406  to  406 
411,  414 
447,  448 
461,  462 


Class  IV.— MnroB  omvois  kQum  thb  pibsov. 

Wrongfal  restraint  and  oonflnement  

Bash  act  caosinff  hurt  or  endangering  life   

Compulsory  labour    

Total 

CLiSS  V.~MZV0B  OFFBKOBS  AGAUTST  PBOPBBTT. 

Larking  honse-trespass  or  house-bnieking   

^•"ftlSJTil^  :::  :::  :::  :::  :::  :;:  :::  ::: 

Criminal  breach  of  trust  

Receiving  stolen  property   

Criminal  or  house  trespass   

Breaking  closed  receptacle   

Total 

TOTIL  Of  FllOIDXVG  OLlBSIfZOlTIOirS  I  TO  V  

Class  VI.— Othbb  oirvobs  hot  spiomBD  abotb« 


986to  297   

Chapter  Vm  (M.  Crimi- 
nal Procedure  Code,  and 
ActIXofl874   


[Cognizable  offences  im« 
der  the  Act  specified 


Offences  against 
Vagrancy  and  bad 


lOn... 
acter  . 


Offences  against  Gambling  Act 
Ditto  Excise  Laws 


Ditto 
Ditto 

Ditto  Salt  and  Custom  Laws 
Ditto         Arms  Act   


Opium  Act . 
Bailway  Laws 
tand  ( 
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ni. 

So.  XXII  or  lQ90^eonHnued. 

iireet  complaint  to  a  Magittrate  or  on  a  Magiiirate*i  oum  motion,  for  th0  qiuirier  ending      189  . 


35 


36 


37 


Fendintr  ftt  dose  of  qoarter. 


Fenom, 


■Hi 
III 


Total  disposed  of  and 
pending:.   (Columns  18 
to  37  should  agree  with 
columns  16  and  17). 


J2 

04 


40 


41 


42 


BUUBXS* 
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[  Bicoio 


cxn 

Statement  B  of  Book  Ciscuub 
Btaiemeni  shovnng  inBtitution  and  disposal  of  eases  cognhalle  by  ihePoUett  instituted 


Law  nnder  which 
punishable. 


i 


62 


63 

64 

65 
66 

67 

68 

W 
70 
71 
72 
73 
74 


269,  277,  279.  2SW,  2«3. 

2H.",  2?i('t,  2n9,  201  to 
2;n'  scption  31  (»t  Act 
V  of  IHtJU  ftiui  ftny 
other  Municipal  or  Lo- 
cal Lawfi. 
Act  III  of  IftSO,  gee  110X18 

14,  ir.  nivd  27. 
Act  Vll  of  ly71,  sections 

71  and  70.  . 
Act  X  of  1880.  ecction  651 
ActlXof  1874,  Hection8  4, 

5,  in,  20  mul  23. 
Act  XVil  of   l^^rs,  SOC- 

tiniis  L'.'»  and  2y. 
Act  MI  'jf  1^'-^.  ^eouona 
25,  32,  12,  51,  til.  62 
and  7ti. 
Act  XV  of  1872,  sections 

t;dto71.  76  to  76. 
Act  V  of  1871,  section 
29. 

Act  XIV  of  1806,  section 
48. 

Act  III  of  1877,  sections 

81  and  82. 
Act  XXVII  of  1871.  sec 

tinns  19  nnil  20. 
Act  XXXI  of  1871,  sec 

tion  Itf.  .  ^ 

Act  IV  of  1874,  section  6 
Act  IV  of  1872,  section  47 
Act  I  of  1870,  section  15 
44  and  45  Vic,  Caps,  68 

and  156. 


Descbiptiok  ot  cbiue. 


Brought  forK-ard 


Cliss  Yl^cofitlMdtd, 


Public  and  local  nuisances 


Cantonment  Act   ,   ** 

Indian  Kroigration   

Escape  from  custody  under  Civil  Procedure  Code  or  warrant  -  - 
European  Va^ncy    i 

Northern  India  Ferry  Act  -    *"  ' 

Forest  Laws  

I 

Indian  Christian  Marriage  Act    -  -  " 

Prisoners'  Act   - 

Post  Office  Act   

Registration  Act  

Criminal  Tribes   •  

Indian  weights  and  measures  of  capacity  

Foreign  recruiting   **•  , 

Pun  jab  Laws  Act   ^ 

pllS^foutd  purchasing  soldiirs*  regimental  "necc^kries.  eqmpoc- 
stores,  &c  

Total    -  - 
Gbimd  ToTit  - 
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VII. 

No.  XXII  OF  18dO- continued, 

dirtct  complaint  to  a  Magistrate  or  on  a  Magistrate's  own  motion,  for  the  quarter  ending 


189 


I 


10  11 


12 


13 


15 


INSTITUTIONS. 


Cases  and  Pebsoks. 


InHiiuledupoH  direct  complaint  to  a  Magi$trate  or  on  a  MagittrateU 


pORal  from 
previous 
quarter. 


Received  by 
transfer. 


Instituted  during 
the  onarter  (in- 
cluain^  caBes 
transferred  from 
Statement  A,  as 
beinf? 
cognizable). 


Total. 


3 


a 


Shown  in  columns 
10  and  11,  which 
have  been  found 
to  have  been 
fiimultaneonsly 
taken  up  by  the 
Police. 


I 


Shown  in  columns 
10  and  11  which 
have  been  found  to 
be  really  cases  of 
"  non-coirnlKablo  ** 
offences. 


i 

t 
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cm 

Statkmbnt  B  or  Boos  Ciicvui 
8(at0m4nt  thowing  institution  and  dUposal  of  cases  eognitalU  hy  the  Police,  inetitutsd  ujm 


Law  under  wbieb 
pimlabAble. 


oy  Csnii. 


Brongiit  fonraid  ^ 
Cum  VI— mmImM. 


M.  177, 979,  ISO,  288,  S8S 
8&8,  ttO^  891  to  10^ 

and  «D 


Foblio  and  local  naUancM 


Laws. 

Act  in  of  1880,  seetloaa 

14J[6  and  S7. 
Act  VU  of  1871,  seoUons 

71  and  78. 
Act  X  of  1888,  aactton  661 
Aofe  ZX  of  1874b  Bection  4, 

S,  19,  80  and  23. 
Act  irn  of  1878,  ■eotions 

S8,and88. 
AofrVnotl87B.a0oai»n8 

iB,S%tt,«l,«I,«iaiid 

78. 

ActXVoflSTS,  secUons 

68  to  71,  73  10  75. 
Act  V  of  1871,  8octJon29 

Act  XLV  of  18«6,  section 
■18. 

Act  III  of  IH"",  pcciioni 

81  ftiid  Ht. 
Act  XX  VII  of  1871,  BCC- 

tioriH  in  aiifl  '^0. 
Act  XXXI  of  iHn,  KOC- 

tion  1(J. 
Act  IVof  1H7I,  Bcetion  6 
Act  I V  of  1H72,  section  47 
Act  I  of  187ti,  section  16 
U  and  45  Vic.,  Caps.  58 


OantonmentAct    m*     «#•     Mt  m     m*  m» 

Indian  Emigration         ...      m*      m*  ...      .m  ». 

Escape  from  custody  under  Civil  Procedure  Code  or  warraQt 
Saropean  Vargrancy   

Northern  India  Ferry  Act   

Forest  Lsira    ... 

Indian  Christian  Ifarriage  Act    — 

Prisoners*  Act   

Post  OfRce  Act   

Registration  Act   :   m. 

Criminal  Tribes     ...  <    

Indian  weighto  and  measures  of  capacity    ». 

Foreign  recruiting   

Punjab  Laws  Act   

Teleprraph  Act   

Persons  found  purchasing  soldiers*  regimental  necessaries,  eqniinBtat, 
stores,  &c.   

Total 

GlAVB  TOTIK 
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VII. 

No  XXII  or  1890— coTi/inu^d. 


direct  complaint  to  a  Mngi^trnte  or  on  a  Maoist  rates  own  motion  for  the  quarter  ending       189  . 


i: 

18 

10 

20 

21 

23 

23 

24 

INSTITUTIONS 
— confeinnoU. 

DISPOSALS. 

,  CiSBs  Airo  Prkhohb. 
— coDcladed. 

Cases  akd  Persons. 

Hill  , 

i'lsfl  ' 
lilil  i 

<  1 

K umber  of  person*  concerned  in  ca^es 
shown  in  column  Id. 

Shown  in  columns 
16  and  17  and  di8m8.sed 
under  Bectioa  2«M, 
Criminal  Proccrmrc 
Code,  without  reference 
to  the  Police. 

Shown  in  columna 
16  and  17  ami  dismissed 
under  section  203, 
Criminal  Procetlure 
Code,  after  r»»fereiico  to 
the  Police. 

Shown  in  columns  10  and  17  in 
which  I  he  proceedings  ended  in 
the  discharfre  or  acquittal  of  the 
accused,  oonpled  with  the  declaration 
by  the  Court  that  the  charg 
was  **  false  "  or 
**  unfounded  " 

« 

B 

PertOHi, 

o 

« 

§ 

e 

i 

u 

i  Persons. 

1 

h 

By  Sessions 
High 
Courts. 

1 

1 

1 

i 

I 

 !    _  1  

1 
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CIRCULAR  ]MEMO.  No.  6—1339  G.  of  1892. 

All  District  Magistrates  in  the  Punjab. 

Dated  mh  March  1S92. 

Statements  A  and  B  of  offences  non-cognUahle  and  cognizable  hy  the  Pdiitt 
Subject  respectively,  circulated  with  Book  Circnlar  No.  XXII- 

—   *  5319  G.,  dated  the  9th  December  1890,  having  been 

Amendment  of    State-    found  inadequate  for  the  compilation  of  correct  stw- 
Circular  nT^^^^^^  ^^^^^^  Department,  the  annexed  mised 

daTed  thrlth  Dece^^^^^^  Statements  A  and  B  (Criminal  Forms  Nos.  CXXX\I 
1890.  and  CXXXVII)  arc,  with  the  concurrence  of  the 

Inspector-General  of  Police,  Punjab,  hereby  issued  for  future  use,  and  should  be 
substituted  for  the  forms  previously  supplied,  which  are  hereby  cancelled. 

2.  The  forms  can  bo  obtained  from  the  Superintendent,  Government  Piw, 
on  the  usual  indent.  Twelve  spare  copies  of  Statements  A  and  B  are  herewith 
forwarded  for  immediate  use.    The  Vernacular  cppies  will  be  sent  in  due  courw. 

CIRCULAR  MEMO.  No.  7—1410  G.  of  1892. 

To 

All  Divisional  Judges,  Depctv  CoMMif^siONERS  and  District  Judges. 

IN  THE  Punjab. 

Bated  bth  April  1892. 

The  annexed  correspondence,  regarding  the  question  of  the  inclusion  in 

Subject.  emoluments  reckoning  for  pension  of  tk 

,   ,   .    .  " —  ,    .    .  amount  di-awn  by  District  Nazirs  as  mem- 

Inclusion  in  emoluments  reckoning  for  ^  ^  process-serving  establishment,  ii 
pension  of  the  amount  drawn  by  District  ^'■^^^^  t^^^^^^   "  & 

Nazirs  as  members  of  the  process-serving  circulated  for  mf  ormation. 
•stablishment. 


Copy  of  a  letter  No.  19444  P,,  dated  the  11  th  January  1802, /rom  the  Accountant- 
General,  Punjab^  to  the  Chief  Secretary  to  the  Qovei^inent  of  the  Punjab. 

With  reference  to  paragraph  3  of  your  letter  No.  24,  dated  the  11th  January  18911 
have  the  honor  to  state  tbnt  as  K»ja  Hani,  GUulam  Mobi-ud-dm  and  Prem  Nath  retired  W<« 
the  introduction  of  the  Judicial  scheme,  there  was  no  doubt  as  to  the  correctness  of  taking  tbc 
sum  of  Ks.  25,  representing  income  derived  from  fees,  into  account  in  the  calcul»tiwi« 
average  emoluments,  and  that  the  reports  in  the  cases  of  Muhammad  Gohar  and  Kirpa 
were  made  subject  to  the  orders  of  Government  in  Ghulam  Jilaoi's  case. 

2.  With  regard  to  those  orders,  I  would  remark  that  since  the  introdnction  of  tk 
Judicial  scheme,  the  amount  of  Ks.  25  has  been  sanctioned  to  be  the  pay  of  an  appointmn!! 
of  a  Sheriff  in  the  District  Judge's  Court  and  it  is  drawn  in  the  establishment  bUla  of  ijut 
Court.  It  follows,  therefore,  that  under  present  arrangements  an  officer  who  is  Sheriff » 
both  the  Deputy  Commissioner's  Court  and  the  District  Judge's  Court  holds  two  di*iw^ 
appointments,  and  under  Article  182  of  the  Civil  Service  Uegulations.  it  seems  necessary  vat 
Government  should  specially  sanction  two  appointments  being  held  by  one  and  the  same  pe*** 
to  give  him  aright  to  count  for  persion  in  both.  It  was  for  this  reason  that  the  aUo«»K* 
of  fc*.  25  was  not  taken  into  account  in  Ghulam  Jilani's  case,  as  the  sanction  of  Government  W 
not  been  accorded  to  his  holding  the  two  appointments,  and  I  would  enquire  whether, 
reference  to  the  orders  now  issued,  it  is  to  bo  understood  that  Governmeut  sanction  these  l»o 
appointments  being  held  by  one  and  the  same  person  in  future. 

Copy  of  a  letter  No.  393,  aatel  the  ISth  of  Pehrunry  1892,  from  the  Officiating  Chief  Secretttn  t-i 
iiovernment,  Punjab,  to  the  Accountant- General,  Punjab. 

I  AM  directed  to  acknowledge  the  receipt  of  your  letter  No.  19444  P.,  dated  the  l/ii 
January  1892,  regarding  the  question  of  the  inclusion  in  emolumenta,  reckoning  for  peniioB, 
the  amount  drawn  by  District  Sherifis  as  Nazirs  on  the  process-serving  establishment. 

2.  In  regard  to  the  several  cases  cited  by  this  office  as  precedents  in  support  of  »  tiw 
that  the  amount  should  be  included,  you  state  that  as  Raja  Ham,  Ghulam  Mohi-ud-din  and  Pret 
Hath  retired  before  the  introduction  of  the  Judicial  scheme  the  pay  drawn  as  Naiirontk 
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process-aerving  establishment  was  properly  incladed  in  those  instances,  and  that  in  the  cases 
of  Mahammad  Gohar  and  Kirpa  Ram  who  retired  after  the  introduction  of  that  scheme,  year 
reports  were  made  subject  to  the  orders  of  Government  in  Ghulam  Jilani's  case.    As  the 
retirement  of   Muhammad  Gohar  *  and  Kirpa  Ram  f  took  place 
•  Retired  16*4-85.  several  years  before  that  of  Ghulam  Jilani,  I  am  to  enquire  what  is 

t  Ketirett  i-Wib.  meant  by  this  statement  which  would  seem  to  be  primd  facie 

incorrect,  though  the  reports  on  the  cases  of  the  two  persons  in  question  are  not  in  this  office 
to  refer  to. 

3.  Again  the  statement  in  paragraph  2  of  your  letter,  that  since  the  introduction  of  the 
Judicial  scheme  the  amount  drawn  by  the  District  SherifiE  as  Nazir  on  the  process-serving 
establishment  has  been  sanctioned  as  the  pay  of  a  Sheriff  in  the  District  Judge's  Court,  also 
appears  to  be  incorrect  as  will  be  seen  from  the  Chief  Court's  Circular  Memo.  No.  11 — 778, 
dated  the  26th  February  1885,  and  Chief  Court  Book  Circular  No.  XV— 2220,  dated  the  4th 
July  1885.  It  was  only  in  1890  that  a  separate  Civil  Hazir  subordinate  to  the  District  Judge 
was  appointed,  vide  paras.  10  aud  11  of  Chief  Court  Book  Circular  No.  XXI — 4513  G.,  dated 
10th  November  1890.  In  these  circumstances  specific  orders  authorizing  the  District  Sheriff 
to  hold  the  additional  appointment  of  Nazir  on  the  process-serving  establishment  do  not  appear 
necessary. 

Copy  oj  a  letter  No.2Sl7S  P.,  dated   the  10th  March  1892,  Jrom  the  AccountanUQeneral 
Punjaby  to  the  Chief  Secretary  to  Government,  Punjab,  Lahore. 

In  reply  to  your  letter  No.  393,  dated  the  18th  ultimo,  1  have  the  honor  to  explain  that 
what  was  intended  in  the  first  parajjraph  of  my  letter  No.  19444,  dated  17th  January  1892, 
was  that  the  reports  submitted  in  the  cases  of  Muhammad  Gohar  and  Kirpa  Uam  were  subject 
to  revision,  that  it  would  be  resubmitted  to  Government  for  revision,  if  the  report  of  this 
office  in  Ghulam  Jilani's  case  was  accepted.  1  regret  that  throu^jh  inadvertence  a  somewhat 
different  meaning  was  conveyed  by  my  letter. 

2.  In  regard  to  the  question  at  issue,  namely,  whether  the  Rs.  25  extra  drawn  by  the 
District  Sheri^  as  Nazir  on  the  process-serving  establishments  subsequent  to  the  introduction 
of  the  Judicial  scheme,  should  be  regarded  as  the  pay  of  a  separate  appointment  or  merely 
an  allowance,  1  have  the  honor  to  state  that  the  former  view  was  taken  by  this  office  on  several 
grounds  (1)  because  in  Schednle  C  attached  to  Chief  Court  Circular  Memo.  No.  11—778, 
dated  26th  February  1885,  one  Nazir  on  Rs.  25  seems  to  have  been  provided  for  each  district  ; 

(2)  because   the  circulars   themselves  do  not   expressly  term  the  sum  an "  allowance 

(3)  bccanse  the  sum  has  always  been  drawn  in  a  separate  bill  from  the  District  Sheriff's  own  pay 
and  when  there  has  been  a  distinct  officer  as  District  Judge  in  the  district,  the  bill  has  in 
many  cases,  been  signed  by  him  and  not  by  the  Deputy  Commissioner-  I  have  at  the  same 
time  no  objection  to  treat  the  Rum  as  an  allowance"  to  be  drawn  as  a  matter  of  course 
by  the  District  Sheriff  for  the  time  being,  in  addition  to  his  own  pay,  and  this  view  will 
accordingly  under  the  authority  of  your  letter  under  acknowledgment,  be  taken  in  future. 


CIRCULAR  MEMO.  No.  8-1493  G.  of  1892. 

To 

All  Divisional  Jl'dges  and  Judges  of  Courts  op  Small  Causes 

IN  THE  Punjab. 

Dated  I2tk  April  IS92. 
In  continuation  of  the  Court's  Book  Circular  No.  II— 1011  G.,  dated  the 
Subject.  26th  February  1891,  issuing  instructions  in  regard  to 

  the  management  of  the  income  and  expenditure  of  the 

Additions  to  Book  Circn-  Record  Office  Funds  relating  to  Divisional  and  Small 
lar  No.  II—lOll  G.,  dated  Cause  Courts,  the  Judges  are  pleased,  with  the 
the  26th  February  189^^^  sanction  of  the  Local  Government,  to  add  the  following 
regard  to  the  management      ,         .  i  j    rxi  i  x  j    t_  * 

of  the  income  and  expendi-    clause  to  paragraph  4  of  the  Circular  quoted  ahove  :-- 
ture  of  the  Record  Office  *'  (4)  providing  for  the  care  of  Court  libraries." 

Fnnda    of  Divisional  a^d  It  is  to  be  clearly    understood,   however,  that 

Small  Cause  Conrts.  is  not  intended  that  books  or  furniture  should  be 

purchased  from  the  fund  for  the  purposes  of  the  Library,  these  heads  being 
provided  for  in  the  ordinary  budget  provision  for  each  Court ;  but  the  Clerk  of 
Court  or  some  proper  official  can  be  granted  a  small  allowance  from  the  f  and,  as 
was  done  formerly  under  the  authority  of  this  Court's  General  Letter  No.  1228, 
dated  the  12th  March  1889,  where  found  necessary,  and  subject  to  approval  by 
this  Court  in  each  case. 
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2.  With  regard  to  the  second  head  of  ezpenditnre,  contained  in  paragraph 
4  of  the  Book  Circular  above  quoted,  the  Government  has  raled  that  expenditnie 
on  account  of  keeping  the  Court  grounds  in  proper  order  may  be  considered  as 
falling  under  that  head.  Such  expenditure  should,  however,  be  limited  to 
meeting  the  cost  of  the  necessary  ^rden  establishment  in  excess  of  what  can  he 
mot  from  sale  of  produce  and  other  available  sources. 


BOOK  CIRCULAR  No.  1-423  G.  of  1892. 

To 

All  Civil  Courts  exercising  insolvinct  jurisdiction  in  the  Punjab. 

Dated  I2th  April  1892. 

Thb  rules  for  the  administration  of  Insolvent  Estates  contained 
Subject.  in  Judicial  Circular  CXXXIV  of  the  volume  of  Jndidal 

"~~         .       Circulars,  third  edition,  are  limited  to  proceeding  taken 
iMtrocUons^MRul^^^^^^^    ^^der  the  insolvency  provisions  of  Act  IV  of  1872. 
deiMjhapter  XX  of  the  Civil    'A'^®  forms,  accounts  and  returns  contained  in  Appendix 
Prooedare  Code.  V  of  the  volume  of  J  udicial  Circulars  are  also  applicable 

only  to  proceedings  under  the  special  Act  referred  ta 
Insolvency  jurisdiction  under  Act  IV  of  1872  is  at  the  present  time  only  exer- 
cised by  the  Judges  of  the  Courts  of  Small  Causes  at  Lahore,  Amritsar  and 
Delhi,  and  there  appears  to  be  no  practical  necessity  for  these  courts  to  continue 
to  exercise  their  powers  under  that  Act,  as  the  provisions  of  chapter  XX  of  the 
Code  of  Civil  Procedure,  have  been  found  to  be  sufficient  to  meet  the  require- 
ments of  all  other  parts  of  the  province,  and  no  special  reasons  exist  for  apply- 
ing a  different  law  to  the  three  towns  in  question. 

2.  It  is  no  doubt  true  that  the  insolvency  pix>vi6ions  of  the  law  of  18^ 
Action  not  to  be  taken    Ppsfess  advantaps  in  some  respects  over  those  of  the 

under  the  provUione  of  Act  Code,  and  that  the  latter  are  defective  m  several  par- 
IV  of  1872  in  cases  in  ticulars  ;  at  the  same  time  there  are  serious  objections 
which  the  provisions  of  to  the  existence  of  two  systems  of  insolvencj 
chapter  XX  can  be  applied,  procedure  in  the  same  province  and  in  the  same 
courts.  The  insolvency  procedure  of  the  Code  is  in  force  throughout  India, 
while  the  operation  of  the  insolvency  provisions  of  Act  IV  of  1872 
is  limited,  as  already  stated,  to  three  towns  in  this  province.  Under  these 
circumstances,  and  pending  the  further  legislation  which  is  at  present  nnder 
the  consideration  of  the  Government  of  India,  it  is  desirable  that  no  application 
made  under  the  provision  of  Act  IV  of  1872  should  be  granted  by  the  Small 
Cause  Courts  at  Lahore,  Amritsar  and  Delhi  which  can,  upon  the  facts  dis- 
closed, be  brought  under  the  insolvency  procedure  contained  in  chapter  XX  of 
the  Code  of  Civil  Procedure,*  The  cases  in  w^hich  action  can  be  taken  under 
Act  IV  of  1872,  but  not  under  the  (>ode,  should  be  extremely  rare. 

3.  No  rules  have  hitherto  been  issued  regarding  the  action  to  be  taken 
Instructions  on  certain    under  the  insolvency  provisions  of  the  Code  of  Civil 

points  ;  formo,  acoonnts  Procedure,t  but  the  Judges  now  find  it  necessary  to 
and  registers  prescribed,  issue  instructions  on  cei^tain  points  connected  with 
proceedings  falling  under  this  law,  and  to  prescribe  forms,  accounts  and 
registers  for  the  conduct  of  insolvency  business. 

4.  The  annexed  rules  are  accordingly  issued,  under  the  provisions  of 
Rnles  issued  nnder  sec-    section  652  of  the  Code,  for  the  guidance  of  courts 

tion  662  of  the  Code.  exercising  jurisdiction  under  chapter  XX  thereof. 

•  The  three  courts  have  been  invested  with  jarisdiction  nnder  the  Act  of  1872,  whkh 
oomtains  no  power  to  revoke  the  jarisdiction  so  invested. 

t  See  Judicial  Circular  No.  XXYlIi  pages  107  to  109  of  the  velome. 
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6.    Draft  copies  of  the  rales  were,  on  two  occasions,  circalat.ed  to  courts 
Courts  concerned  were    concerned  in  administering  the  provisions  of  chapter 
consulted.    Replies  care-    XX  of  the  Code  for  opinion.    The  replies  received  have 
fully  considered.  been  carefully  considered  by  the  Judges,  and  several 

important  alterations  have  been  made  in  accordance  with  the  recommendations 
of  officei-8  consulted.  No  practical  difficulty  should,  therefore,  be  felt  in 
cariying  out  the  rules  here  issued. 

6.  The  opinions  expressed  by  some  of  the  officers  consulted  show  that  some 
Object  and  scope  of  the    misapprehension  exists  as  to  the  object  and  scope  of 

5"^®"-  the  rules.    It  should  be  understood  that  they  are  not 

intended  to  explain  or  add  to  the  law  relating  to  insolvent  judgment-debtors 
contained  in  chapter  XX  of  the  Code,  and  that  questions  of  insolvency  law 
which  appear  doubtful  cannot  be  cleared  up  by  rules  fi'amed  by  the  Chief 
Court.  The  object  in  view  is  merely  to  provide  subsidiary  rules  of  procedure 
and  forms  for  the  conduct  of  insolvency  proceedings  falling  under  the  Code. 

7.  The  course  of  procedure  prescribed  in  chapter  XX  of  the  Code  should 
Special  attention  to  be    be  strictly  observed  in  dealing  with  applications  for 

given  to  the  provisions  re.  declaration   of  insolvency,    special  attention  being 

a^pl^Ta^iS^r^^^^^  S^--  to  the  provisions  regarding  the  hearing  of  the 

of  the  insolvent,  and  the  application,  the  discharge  of  the  insolvent   and  the 

treatment  of  his  property,  treatment  of  his  property. 

Remarks  on  certain  fea-  ^'         ^^^^  connection  it  may  be  useful  to  ofiFer 

tnres  of  the  procedure  to  some  remarks  on  certain  features  of  the  procedure  to  b© 
be  followed  in  dealing  with   followed  in  dealing  with  applications  for  declaration 

applications  for  declaration    of  insolvency  :  

of  insolvency. 

(a)    The  application  may  be  made  by  either  a  judgment-debtor  or  a 
decree-holder. 

(6)    When  the  application  is  by  a  judgment-debtor,  he  must  either 
have  been — 

(1)  arrested  or  imprisoned  in  execution  of  a  decree  for  money  ;  or 

(2)  an  attachment  order  must  have  been  made  against  his  property 

in  execution  of  such  a  decree. 

(c)  The   application    must   contain    the    particulars   set  out  in 

section  345. 

(d)  The    application,    if  made    by    the    judgment-debtor,  should 

contain  full  particulars  of  the  assets  and  liabilities  of  the  appli- 
cant. If  made  by  a  creditor,  this  information  must  be  elicited 
at  the  hearing  (section  .350)  by  an  examination  of  the  judgment- 
debtor  and  such  creditors  as  may  be  present,  and  by  taking  such 
other  evidence  as  may  be  necessary. 

If  it  is  necessary  to  protect  the  property  of  the  judgment-debtor 
in  the  interests  of  the  creditors,  pending  the  passing  of  an  order 
under  section  ;:5I,  the  court  can  take  such  measures  as  may  be 
necessary  under  section  503  of  the  Code — (see  section  647  also.) 
It  is  desirable  to  bring  on  to  the  proceedings  all  the  creditors 
of  the  insolvent,  and  as  to  creditors  mentioned  in  the  application 
or  applying  under  section  348  no  difficulty  arises.  Creditors  not 
mentioned  in  the  application  cannot  be  dealt  with  unless  they 
apply  under  section  348  or  section  353,  and  it  is  important  that 
this  should  be  clearly  understood  so  that  a  creditor  not  before 
the  court  acting  under  chapter  XX,  may  not  proceed  to  attach 
the  insolvent's  property  by  independent  proceedings  in  execu- 
tion of  decree  before  such  property  has  been  taken  oyer^y  the  j 
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coui-t  nnder  section  503  or  the  provisions  of  chapter  XX,  and 
thus  deprive  the  creditors  registering  under  the  insolvency  law 
of  the  whole  or  a  portion  of  the  assets. 

As  only  creditors  actually  holding  decrees  coald  take  indepeo^ 
ent  action,  there  should  be  no  difhcnlty  in  ascertaining  the  names 
of  all  such  creditors  and  causing  their  names  to  be  entered  in 
the  application.  If  this  is  done  early  action  under  section  50^ 
of  the  Code  would  effectually  prevent  any  creditors  from  holding 
aloof  from  the  insolvency  proceedings. 
Property  attached  in  execution  of  decree  prior  to  insolveocj 
proceedings  by  creditors  named  in  the  application  made  under 
section  344  would,  of  course,  be  further  dealt  with  by  the  coert 
acting  under  chapter  XX. 

(e.)  A  court  acting  under  chapter  XX  must  be  regarded  as  a  coort 
executing  decrees  in  the  special  manner  provided  in  that  chapter, 
as  the  declaration  made  under  section  351  ronstitntes  a  decree  in 
favor  of  each  creditor  entered  in  the  schedule  framed  nnder 
section  352  in  respect  of  the  amount  therein  registered  in  hii 
name  and  the  decree  passed  in  favor  of  any  scheduled  creditor  by 
the  ordinary  civil  court  becomes  merged  in  that  recorded  nnder 
sections  351  and  352.  The  former  cannot  therefore  be  further 
executed,  and  the  latter  can  only  be  executed  by  a  court  acting 
under  chapter  XX. 

(/.)  It  should  be  observed  that  where  the  insolvent  has  property 
which  has  to  be  converted  into  money,  a  receiver  mast  be  appoint- 
ed under  section  351,  and  the  judgment-debtor  can  only  bedit- 
charged  when  the  receiver  certifies,  in  the  manner  required  by 
section  355,  that  he  has  taken  over  the  insolvent's  property  or 
that  tho  insolvent  has  done  all  in  his  power  to  that  end. 

(g,)    The  court  acting  under  chapter  XX  must  follow  the  ordinary 
provisions  of  the  Code  relating  to  the  execution  of  decrees  » 
far  as  they  may  apply,  in  regard  to  matters  not  specially  provid- 
ed for  by  chapter  XX.  itself.    The  provisions  of  sections  647— 
650  (both  inclusive)  should  be  borne  in  mind  in  this  connection. 
(h.)    Every  order  under  section  351  must  be  published  in  the  Pmtjdh 
Gazette,    The  court  has  reason  to  believe  that  the  provisiooB  of 
section  354  of   the    Code  are   not   always    observed  in  this 
respect. 

(i.)  The  order  nnder  section  351,  appointing  a  receiver,  vests  the  whole 
of  the  insolvent's  property  (whether  set  forth  in  the  application  or 
not),  except  such  as  falls  under  section  266  of  the  Code,  in  such 
receiver  ;  and  the  latter  hns.  therefore,  all  the  powers  of  tbe 
insolvent  himself  in  regard  to  disposing  of  it.  Those  poTOS 
must,  however,  be  exercised  under  the  control  of  the  court  appwnt- 
ing  such  receiver,  and  such  court  is  itself  bound,  in  its  action  bj  the 
law  relating  to  execution  of  decrees  and  that  contained  in  chapter 
XX.  It  follows,  therefore,  that  in  converting  the  insolvent's  property 
into  money,  the  receiver  and  the  court  acting  nnder  chapter  XX 
must  be  guided  by  the  provisions  of  chapter  XIX  of  the  Code. 
Under  those  provisions  and  the  rules  issued  by  the  l4)cal 
Gt)vernment  in  Notification  No.  1297  S.  of  the  10th  September 
1885,  made  under  section  327  of  the  Code,  land  applied  to 
agriculture  or  pastoral  purposes  cannot  be  sold  without  the 
sanction  of  the  Commissioner  or  Financial  Commissioner,  as  the 
case  may  be,  or  otherwise  than  through  the  Deputy  CommissioBCr 
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(Collector).  The  provisions  of  section  326  of  the  Code  must 
also  be  held  applicable  to  proceedings  under  chapter  XX  relating 
to  such  land. 

(;.)  The  imprisonment  to  which  a  judgment-debtor  applying  under 
chapter  XX  may  be  sentenced  at  the  instance  of  a  creditor,  under 
section  359,  is  not  mere  imprisonment  in  the  civil  jail  such  as  is 
provided  for  in  chapter  XlX-1  of  the  Code.  In  the  case  of 
section  359,  the  imprisonment  awarded  is  a  definite  sentence 
passed  upon  the  insolvent's  conviction  of  an  act  of  bad  faith 
falling  under  that  section,  and  the  nature  of  the  imprisonment  is 
governed  by  section  2,  clause  (18),  of  the  General  Clauses  Act, 
T  of  1868,  and  may  be  of  either  of  the  descriptions  defined  in  the 
Indian  Penal  Code.  The  prisoner  being  sent  to  the  ordinary  jail 
and  not  to  the  civil  jail  ;  no  subsistence  money,  under  section  339 
of  the  Code,  need  be  deposited. 

(k.)  If  in  any  case,  it  becomes  necessary  to  authorize  the  receiver  to 
conduct  litigation  connected  with  the  recovery  or  conversion  of  th^ 
insolvent's  property,  the  cost  of  such  litigation  is  a  proper  charg® 
against  the  estate  and  should  be  recovered  therefrom  before  any 
distribution  of  assets  is  made.  If  tlie  assets  of  the  estate  are  not 
in  a  position  to  bear  the  charge,  it  is  for  the  creditors  to  decide 
whether  they  will  provide  the  receiver  with  the  money  necessary 
and  take  their  chance  of  recovering  it,  if  successful,  as  a  first 
charge  upon  the  estate,  or  forego  the  litigation. 

9.  Sugcfestious  have  been  received  from  several  quarters  to  the  effect  that 
OfBoials  acting  as  recoivorg  court  officials  should,  when  appointed  receivei'S,  be 
ore  not  to  be  remunerated  remunerated  by  commission  in  the  same  way  as  non- 
by  commission.  official  receivers  are  remunerated  under  section  356, 

The  Judges,  however,  consider  that  where  the  law  allows  remuneration  of  this 
character  and  the  work  is  done  by  a  paid  official,  such  remuneration  should  not 
go  to  the  official,  who  is  paid  by  Government  for  his  services  :  the  roles 
accordingly  provide  that  in  such  cases  the  commission  shall  be  paid  into  the 
Insolvency  Fund.*  It  is  probable  that  paid  officials  of  the  court  will  only  be 
appointed  receivers  in  cases  in  which  the  assets  are  small  and  the  duties 
devolving  on  the  receiver  are  not  arduous.  In  all  important  cases  it  will 
certainly  be  found  necessary  to  employ  special  non-official  receivers  who  have 
sufficient  time  at  their  disposal  to  perform  the  work  involved  efficiently.  In 
ordinary  cases  there  appears  to  the  Judges  to  be  no  reason  why  the  Nazir  or 
other  properofficer  of  the  court  should  not  deal  with  the  property  of  the  insolvent 
just  as  he  does  with  that  of  any  ordinary  judgment-debtor,  and  without  any 
additional  remuneration. 

Observations  and  instrnc  I"  conducting  proceedings  under  chapter  XX» 

tions  in  connection  witli  the    the  following  observations  and  instructions  should  be 
condact   of    proceedings    borne  in  mind  : — 
under  chapter  XX. 

(a.)  Every  application  made  under  section  344  of  the  Code  of  Civil 
Procedure,  whether  by  a  judgment-debtor  or  a  decree-holder,  should 
as  soon  as  may  be  after  it  is  filed,  be  carefully  examiued  to  see 
whether  it  fulfils  the  requirements  of  section  345,  and  has  been 
duly  signed  and  verified  as  required  by  section  346  of  the  Code.  The 
court,  if  satisfied  that  the  application  is  in  proper  form,  should  fix 
a  day  for  the  hearing  of  the  same,  and  should  cause  a  copy  of  the 
application,  together  with  the  prescribed  notice,  to  be  issued  and 


•  It  is,  at  the  present  time,  nnder  consideration  to  deal  similarly  -with  the  commission 
levied  on  sales  in  exeoution  of  decree,  the  pay  of  gfficials  afilected  beiig  re-adjasted  onil^is  t»Bif«y 
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'served  in  the  manner  described  in  section  347  on  the  croditon  or 
judgment-debtor,  as  the  case  may  be.  The  conrt  may  also,  if  it 
thinks  fit,  cause  a  like  notice  to  be  issued  and  served  nndersoirtioo 

348  upon  any  person  claiming  to  be  a  creditor  of  the  applicant 
In  the  case  of  an  application  by  a  creditor,  under  section  353  of  tb 

Code,  notices  should  similarly  be  served  on  the  insolvent  and  oUier 
creditors,  whose  objections  must  be  heard.  Forms  of  notices  imdff 
these  sections  are  prescribed  by  the  rules. 

The  process  fees  leviable  in  respect  of  notices  issued  under  section 
347,  section  348  or  section  353,  respectively,  of  the  Code  of  Civil 
Procedure,  are  regulated  by  rules  III  and  IVof  the  rales  contained 
in  Circular  CXXXIl  of  the  volume  of  Judicial  CircDlars,  third 
edition. 

If  the  judgment-debtor  is  in  custody  in  pursuance  of  a  wamnt 
issued  in  execution  of  a  decree,  the  court,  has  power,  under  section 

349  of  the  Code,  upon  sufl&cient  security  being  furnished,  to  direct 
his  release.  The  rules  state  the  nature  of  the  security  to  be 
taken  and  prescribe  forms  for  the  necessary  bonds. 

At  the  hearing  of  the  application  under  section  350  of  the  Code 
the  applicant  should  be  exhaustively  examined  so  as  to  ascertain 
fully  the  nature  aml^extent  of  the  liabilities.  If  it  is  found  tbai 
creditors  exist  whose  nam^B^^^  not  on  the  application,  the  latter 
should  be  amended  and  the  nadl>e£i  added.  Both  the  creditors  and 
the  judgment-debtor  shonld  be  li^grd,  and  evidence  offered  by 
them,  as  to  matters  falling  under  secti^  351,  shonld  bo  taken. 

In  passing  orders  under  section  351,  a^fiuite  finding  shonW  be 
recorded  as  to  facts  falling  under  clauses  (olfo  (d)  of  that  secdcm. 
Forms  for  orders  under  this  section  are  provi^sd  by  the  rales. 

After  making  a  declaration  under  section  35l  and  appointing  a 
receiver,  if  there  is  property,  the  coui-t  should  prtJiPeed  to  inroti- 
gate  the  claims  of  creditoi's  and  to  f  rame"^  schedule.  Sections  35i 
and  353  prescribe  the  procedure  under  thiff^iead. 

Care  should  be  taken  to  supervise  the  actioi^f  the 
sections  355  and  356  of  the  Code,  and  to  issa^ 
tions  and  oixiers  to  him  as  to  the  realization  of  aS 
siou  of  property  into  money.  The  receiver's  act 
periodically  examined  and  passed  by  the  court. 
The  provisions  of  sections  351,  355  and  358  of  theVJode,  as  to  tiie 
discharge  of  an  insolvent,  should  be  strictly  followejj-  Forms  isff 
orders  under  these  sections  will  be  found  in  the  rules/l 
The  provisions  of  sections  357  and  358  of  the  Code  rend^an  insok- 
ent*8  property,  whether  acquired  previously  or  subseqi>ently  toiw 
insolvency,  liable  to  attachment  and  sale,  for  the  Epnefitcrflris 
creditors,  by  the  court  acting  under  chapter  XX.  If  f^ropotjmi 
shown  in  the  application  or  disclosed  at  the  hearing  is  sS''*?"'^®^ 
traced,  it  should  be  attax;hed  and  sold,  unless  the 


0) 


}  receiver  under 
sary  instroc- 
eis  and  oonrer. 
flints  should  be 


creditors  have  been  satisfied  to  the  extent  of  one-thiL 
claims,  or  twelve  years  from  the  date  of  discharge,  nndei 
351  or  section  355,  have  expired. 

In  passing  sentence  under  section  359  the  court  shonld  recox-d 
per  finding  setting  forth  the  specific  acts  (falling  nnc 
section)  of  which  the  applicant  has  been  guilty.    It  shoi 
remembered  that  this  section  is  limited  to  the  applicant  WLxxci 
not  apply  to  a  judgment-debtor  dealt  with  on  the  applicatiot 
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creditor.  A  sentence  of  imprisonment  can  only  be  passed  at  the 
instance  of  a  creditor,  that  is,  in  cases  in  which  one  or  more  of  the 
creditors  have  pressed  for  an  order  under  section  359. 


RvLEu  Made  by  the  Chief  Court  undee  the  powers  conferred  by  section  652  or 

THE  CODB  OF  OlVlL  PROCEDURE,  REGULATING  THE  CONDUCT  OF  FROCEEDINGS  UNDER 
CHAPTER  XX  OF  THE  SAID  CODB. 

Part  I. — Proceedings, 

I.  — The  forms  contained  in  the  schedule  annexed  to  these  rules  and  hereinafter 
Forms  to  be  used  in  proceed-    specified  shall,  so  far  as  is  possible,  be  used  in  proceedings  under 

ings  under  chapter  XX  of  the    chapter  XX  of  tbo  Code  of  Civil  Procedure  : — 
Code  of  Civil  Procedure. 

List  of  Forms. 

Jiotice  to  creditor,  to  accompany  copy  of  the  application,  under 

section  347  or  section  348  Forms  I  and  II 

Notice  to  creditor,  under  section  353  Form  III. 

Security  bond  to  he  given  ly  fudgment-dehtor  for  releisefrom 
c^^^dy  ...  Forms  IV  and  V, 

Orders  under  section  351  Forms  VI  VII 

and  VIII. 

Schedule  of  creditors  and  debts  under  section  352  ..  Form  IX. 

Security  bond  to  be  given  by  receiver,  ...  Form  X. 

Vertijicate  to  be  given  by  receirer  under  esction  355  ...  Form  XI. 

Order  of  discharge  under  section  355  ...  Form  XII. 

Order  of  discharge  under  section '<i5S  ...  Form  XIII. 

Order  of  imprisonment  under  section3o3  ...  Form  XIV. 

II.  — If,  in  the  exercise  of  the  powers  conferred  by  section  347  of  the  Code  of  Civil  Pro- 
Publlnuion  of  application.  court  considers  that  publication  of  the  application 

Coat  how  to  be  recovered.  is  necessary,  it  shall  record  an  order  to  that  effect,  and  shall 
specify  therein  the  gazette  and  newspapers  (if  any)  in  which 
such  application  is  to  be  published,  and  the  party  from  whom  the  cost  of  such  publication  is 
to  be  realized.  Such  party  shall  thereupon  (if  not  exempted  under  the  last  clause  of  section 
347)  be  required  to  deposit,  within  a  specified  time,  such  sum  as  may  appear  to  be  sufficient 
to  cover  the  cost  of  such  publication.  Any  sum  remaining  over  out  of  the  sum  so  deposited 
after  meeting  the  cost  of  such  publication,  shall,  if  the  applicant  is  the  judgment-debtor  be 
placed  to  the  credit  of  the  estate,  and,  if  the  applicant  be  a  decree-holder,  be  refunded  to  him. 
If  the  amount  deposited  is  found  to  be  insufficient,  the  deficiency  shall  be  realized  from  the 
person  liable  to  pay  it  under  the  order  referred  to  above. 

III.  — The  security  to  be  furnished  by  a  judgment-debtor  for  release  from  custody  under 
Socuritv   from    judgment-    s«<^tion  349  of  the  Code,  shall  take  the  form  of  a  joint  and 

debtor.  Form  of  bond.*  several  security  bond  from  the  judgment-debtor  himself  and  one 

or  more  approved  sureties,  as  the  court  nmy  determine.  The 
security  bond  shall  be  in  the  form  IV  or  the  form  V,  as  the  case  may  be,  of  the  schedule 

IV.  —Every  receiver  appointed  under  section  351  of  the  Code  of  Civil  Procedure,  who  ig 
„  .  not  a  paid  officer  of  the  court,  shall  be  required  to  ciVn  Mn«i. 
Secnnty  fromrecewer.          .^^^^^^y  ^  j^^;,  sufficient.  ^  The  security  Z!y 

consist  either  of  Government  Promissory  Notes  deposited  with  or  made  payable  to  the  court 
or  of  a  security  bond  from  the  receiver  himself  and  one  or  more  approved  sureties,  as  th  * 
court  may  determine.    The  security  bond  shall  be  in  the  form  X  of  the  schedule.   No  officer 
of  the  court  shall  be  appointed  receiver  who  has  not,  in  the  ordinary  official  coarse  irive 
secnrity  to  the  extent  of  not  less  than  Rs.  500.  >  »i  en 

v.— Receivers  appointed  under  section  351  of  the  Code  may  be  remunerated  by  a  com* 
er-^  -  mission  not  exceeding  5  per  centum  on  the  balance  of  the  amnn«f 

Wneration  of  receiver.        realized  which  is  available^  for  distribution.    The  rate  0^^! 


J  .•ion  will  be  fixed  by  the  court  in  each  case  with  reference  to  the  circumstances  thereof 
cases  in  which  a  paid  officer  of  the  court  is  appointed  receiver,  the  amount  of  the  com- 
uDti^kvion  so  fixed  shall  be  placed  in  a  fund,  to  be  called  the  Insolvency  Fund. 


gboi.  VI.— The  court  may  at  any  time  for  sufficient  cause,  to  be  recorded  in  writing,  remoyn 
t>fl*teceiver  to  diHchargc  his  any  receiver  appointed  in  any  case  and  appoint  another.  The 
j^atlea  under  the  control  of  the   receiver  shall,  under  section  35G  of  the  Code,  discharge  his  duUe 

under  the  direct  control  of  the  court,  and  8tayg^|?^rec|ufed^^^le 
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obtain  the  approval  of  tbe  court  to  sales  of  property  effected  by  him  before  Buch  sales  arc 
finally  confirmed;  to  the  conduct  of  all  salts  and  Jndicial  proceedings  relating  to  the  eeUtei, 
and  to  all  other  important  acts  connected  with  the  discharge  of  his  dnties. 

Part  II,— Estate  Accounts. 

VII.  — Whenever  any  person  is  declared  an  insolvent  under  the  provisions  of  section  351 
A    unts  to  b  k   t.  Code  of  Civil  Procednre  and  there  are  any  assets,  the  cotai 

ecoan        e  ep  ghall,  if  no  non-ofiicial  receiver  is  appointed,  cause  a  ledger  account 

(as  hereinafter  prescribed)  to  be  opened  in  respect  of  the  estate  of  such  psrson.  All  &ams 
received  on  account  of  the  estate  shall  be  shown  on  the  credit  side  of  such  account,  and  afi 
disbursements  made  on  account  of  the  estate  shall  be  shown  on  the  debit  side  of  socb 
account. 

VIII.  — A  receipt  shall  be  given  for  every  sum  realized  or  received  on  acconnt  of  any 
Receipt  to  be  given  for  all    insolvency  proceeding  :  such  receipt  shall  be  in  the  form  XIX 

monies  received,  and  taken  (prescribed  for  the  receipt  book)  of  the  schedule,  the  coanterfoil 
for  sll  monies  disbursed.  being  retained  with  tho  file.    Similarly,  a  receipt  shall  be  lakea 

for  every  sum  disbursed  to  any  person  on  acconnt  of  any  insolvency  proceeding :  such  reo^pl 
shall  be  in  the  form  XX  (prescribed  for  the  disbursement  book)  of  the  schedule.  The  receipt 
taken  shall  be  placed  on  the  file,  the  counterfoil  being  retained  by  the  disbursiDg  officer 
pending  the  auditing  of  his  accounts,  after  which  it  may  be  destroyed. 

IX.  — The  accounts  shall  be  balanced  half-yearly  and  the  last  entry  signed  by  tbe  presid- 

ing officer  of  the  court.  A  copy  of  the  ledger  acconnt  shall 
half.y^rl^f  ^  be  made  at  the  close  of  each  year  and  placed  with  the  file  of  the 

case  to  which  it  relates. 

Part  111,^ Receiver' 8  Accounts. 

X.  — Every  receiver  appointed  under  section  351  and  acting  under  section  356  of  the 

Code  shall  maintain  a  cash  account  and  dividend  re^^ter  in 
couSf'i^dmvlZd'rers^er"'"   re-spect  of  the  estate  of  «hich  he  is  appointed  receiver.  Such 

account  and  register  shall,  as  nearly  as  may  be,  be  in  the  forms 
XVI  and  XVIil,  respectively,  of  the  schedule. 

XL— Every  sum  received  and  every  payment  made  by  the  receiver  in  respect  o€  the 
estate  shall  be  entered  in  the  cash  account ;  and  every  paymeat 
and"  Sjou^d  for^°    recorded        ^  dividend  to  a  creditor  shall  bo  shown  in  the  dividend 
register.    Tbe  receiver  shall  grant  receipts  for  all  sums  received 
by  him,  and  shall  take  receipts  for  all  sums  disbursed  by  him.    All  receipts  granted  by  a 
receiver  shall  be  headed  in  the  cause  and  shall  be  signed  with  his  name  and  designation  as 
Receiver  in  the  Estate  of  The  receipts  shall  be  in  the  forms  XIX  and  x3c,  respec- 
tively, of  the  schedule. 

XII.  The  receiver's  accounts  and  vouchers  shall  be  exhibited  to  an  officer  of  the  court 
Beceivei's  accounts  to  bo        examination  and  signature  at  least  once  every  three  months, 

inspected  by  en  officer  of  the  and  shall  be  passed  and  signed  by  the  presiding  officer  of  the 
ooaTb  and  passed  by  the  pre-  court  at  least  once  in  each  calendar  year  and  when  the  receiver's 
siding  officer.  duties  have  terminated. 

NoTi.— In  cases  in  which  a  receiver  is  appointed  who  is  not  au  official  of  the  court,  the  account*  kept  br 
the  court,  under  rules  XIII  and  XIV,  will  bo  limited  to  pecuniary  transactions  relating  to  tho  estate  whi«i 
actually  pass  throuGch  the  hands  of  tho  court.  The  receiver's  cosh  a<!count  and  dividend  register  will  thm  form 
the  only  record  of  the  receipts  and  disbursements  on  account  of  the  estate,  and  sboald,  accordingly,  be  ve»y 
carefully  supervised  and  controlled  by  the  court. 

Part  IV.^Court  Accounts  and  Procedure. 

XIII.  (i).    The  rules  for  the  time  being  in  force  relating  to  the  deposit  transactions  of 

Civil  court  deposit  rules  to    civil  courts  shall,  so  far  as  they  maybe  applicable,  be  followed 

apply  to  all  deposit  trans-     in  regard  to  deposit  transactions  relating  to  insolvency  pro- 
actions,  ceedings;  unclaimed  deposits  shall  bo  dealt  with  under  the  same 
rules. 

(ii).   A  Pasi  Book  shall  be  maintained  with  the  treasury,  in  which  all  deposits  and 
A    unt  current  with         withdrawals  of  money  on  account  of  insolvency  proceedings  shall 
treasury.  ^®  shown.    A  Cash  Account^  showing  all  receipts  and  disbnne- 

ments  on  account  of  insolvency  proceedings,  shall  also  be  main* 
tained. 

The  Pass  Booh  shall  be  in  the  form  XV  and  the  Cash  Account  in  the  form  XVI  of  the  sche- 
dule. 

When  cash  to  be  crodiled.         (iii) .    Ail  cash  in  hand  shall  be  credited  in  the  treasury  befm 
the  close  of  each  month.* 


•  This  is  necessary  In  order  that  tho  monthly  balance  shown  in  tLe  treasury  accounts  may  tally  wiU 
the  court's  accounts. 
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What  officers  to  he  en-  0^)-        officer  of  the  court  who  has  not  given  proper  seonrity 

tmsted  "With  custody  of  may  bo  entrusted  with  the  custody  of  any  money  in  the  hands  of 
™^^^y-  the  court  j  and  no  officer  may  be  entrusted  with  a  Bum  exceeding 

the  ©mount  of  his  security. 

(v)  .   All  monies  at  credit  of  insolvent  estates  and  not  required  for  immediate  disburse- 
How  money  should  be  ment  shall  be  placed  in  the  treasury  until  required  to  meet  aatbor- 

clrftwn  from  treasury  and  ized  disbursements.    Money  shall  be  drawn  from  the  treasury  by 

cheques  pigned  by  the  presiding  officer  of  the  court  whenever 
payments  exceeding  the  sum  in  hand  (if  any)  are  to  be  made. 

(vi)  .  Every  payment  into  court  shall  he  received  by  the  chief  ministerial  officer  of  the  court 
Beceipte  and  disbursements  some  proper  officer  in   the   presence  of  such  chief 

by  whom  to  be  made.  ministerial  officer.    Every  disbursemenD  ordered  by  the  court 

shall  bo  made  by  the  chief  ministerial  officer  of  the  court  or  by 
some  proper  officer  in  the  pre.senco  of  such  chief  ministerial  officer.  The  chief  ministerial 
officer  of  the  court  shall  attest  every  receipt  granted  for  money  paid  into  court,  and  every 
rooeipt  taken  for  sums  disbursed  by  the  court,  and  shall  cause  the  same  to  be  duly  entered 
iQ  the  cash  book  and  accounts  of  the  court  as  required  by  these  rules. 

XIV.  — A  Ledger  Account  shall  be  maintained  showing  under  a  oaparate  heading  the 

transactions  relating  to  each  estate  in  regard  to    which  aD 
LedgerfAccount.  account  is  open,  and  of  the  Insolvency  Fund  (which  shall,  for 

the  purposes  of  this  rule,  be  treated  as  an  estate).  The  entries  from  the  cash  book  shall  be 
posted  under  their  proper  heads  in  the  ledger,  weekly  or  oftener.  Each  ledger  account  shall 
be  totalled  monthly,  and  sigued  by  the  chief  ministerial  officer  of  the  court,  who  shall  be 
responsible  that  the  totals  of  the  ledger  accounts  correspond  with  those  of  the  cash  account 
and  balance.  An  index  shall  be  prefixed  to  the  ledger  indicating,  in  alphabetical  ordered,  the 
accounts  entered  in  the  ledger  and  the  folio  at  which  they  will  be  found.  The  Ledger  Account 
shall  be  in  the  form  XVII  of  the  schedule. 

In  the  case  of  estates  for  which  a  non-official  receiver  has  been  appointed,  a  Ledger 
Account  will  be  opened,  and  a  monthly  abstract  of  receipts  and  disbursements  entered 
therein  from  the  receiver's  cash  book.  The  balano?  being  shown  as  in  the  hands  of  such  non* 
fficial  receiver,  when  not  deposited  in  the  treasury. 

XV.  — Every  dividend  declared  in  regard  to  any  estate  shall  be  entered  in  the  register 
TkMi*  rt  relating  thereto.  Each  dividend  sheet  shall  show  in  the  heading 
Divident  Register.  thereof,  under  the  signatures  of  the  receiver  (if  any)  and  the 

presiding  officer  of  the  court,  the  following  particulars,  namely  : — 

(a)  the  total  amount  of  the  scheduled  debts  ; 

(6)  the  amount  on  which  the  dividend  is  declared  ; 

(c)  the  amount  and  rate  of  previous  dividends  (if  any)  ; 

{(I)  that  amount  to  be  distribnted  at  such  dividend  and  the  rate  per  centum  of  the 
liabilities  to  be  distributed. 

In   the  body  of  every  dividend  sheet  the  following  particulars  shall  be  entered  in  respect 
of  each  person  entitled  to  receive  money  under  such  dividend,  namely 

(«)  the  total  original  amount  due  to  such  person  as  fixed  by  the  court ; 

(/)  the  amount  (if  any)  paid  to  such  person  up  to  the  date  of  such  dividend,  and  the 
balance  due  ; 

(g)  the  amount  (if  any)  in  deposit  on  behalf  of  such  person  but  not  actually  paid 
on  account  of  previous  dividends,  &c.  ; 

(h)  the  amount  payable  under  such  dividend  ; 
\%)  the  amount  paid  ; 

(j)  the  date  of  payment  ; 

(Jk)  the  number  of  the  voucher  evidencing  the  payment ; 
(/)  the  signature  of  the  disbursing  officer  and  payee. 

The  Dividend  ReQister  shall  be  in  the  form  XVIII  of  the  schedule. 

XVI.  — The  presiding  officer  of  the  court  shall  examine  the  accounts  of  every  estate  at  least 
Accounts,  when  to  bo  exam-    once  in  six  months,  and  shall  satisfy  himself  that  such  accounts 

ined.  are  properly  kept  and  that  all  items  are  properly  vouched  for. 

He  shall  similarly  inspect  once  in  each  year  or  oftener  the  pass  hook,  cash  account  and  ledger, 
maintained  in  respect  of  all  insolvency  proceedings  in  his  court,  and  shall  enter  the  date  of 
each  such  inspection  and  bis  signature  in  each  account  book  inspected. 

XVII.  — When  the  account  of  any  estate  is  closed  or  the  duties  of  receiver  have  been 

concluded,  an  abstract  account  of  the  estate  under  the  signa- 
Cloelng  of  account.  ^^^^  receiver  (if  any)  and  presiding  officer  of  the  oottH 
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shall  be  placed  ^pon  the  file.  Such  abstract  accoant  shall  show  the  total  realitatioDt  ni 
disborsements  on  account  of  the  estate  as  well  as  a  detail  of — 

(0)  outstandings  due  to  or  by  the  estate  ; 

(b)  unclaimed  dividends  ; 

(c)  unrealized  assets. 

XVIIf.— An  annual  statement  showing  the  action  taken  in  regard  to  each  estate  iliallbe 
Submission  of  annual  state-    submitted  to  the  Chief  Court,  through  the  Divisional  ('cart,  on  or 
nenttothe  Chief  Court.  before  t  he  fifteenth  of  February  of  the  year  succeeding  that 

which  it  relates.  Such  statement  shall  be  in  the  form  XXf  of  the  schedule.  ETerr  «tii# 
shall  be  shown  in  this  statement  until  the  assets  made  over  by  tiie  insolvent  judgment-debtor 
or  attached  by  the  court  have  been  realized  and  distributed  or  otherwise  disposed  of  sndib' 
account  has  been  closed  by  the  court.  Should  scheduled  debts  remain  nnsatisfied  and  u > 
asset  be  subsequently  discovered  on  account  of  any  estate  the  accounts  of  which  hare  befs 
closed,  such  estate  should  be  again  brought  on  to  the  statement  until  such  assets  liave  heei 
completely  realized  and  distributed. 

XIX.  * — When  the  property  of  any  insolvent  is  sold  under  the  orders  of  the  court,  or 

the  receiver  proceeds  to  convert  the  property  of  an  insolrent  inn 
Cost  of  condaetin^r  sales  of    money,  under  section  3oG,  clause  (a),  of  the  Code,  the  court  ftball 
SX?Srt?i°thepro^^^^  fif,  the  amount  to  be  deducted  from  the  proceeds  of  such  pr<. 

money.  perty  to  cover  the  expenses  of  such  sale  or  conversion.  Tbe 

amount  so  fixed  shall  not  exceed — 
when  the  property  sold  realizes  Rs.   5,000  or  less,  — five  per  centum  on  the  smouu 
realized  ; 

when  the  property  sold  realizes  more  than  Rs.  5,000,  -  five  per  centum  on  the  first  fire 
thousand  and  one-half  per  centum  on  the  remainder. 

XX.  — The  amount  of  commission  allowed  under  rule  V  in  cases  in  which  a  paid  officer  r«f 

the  Court  is  appointed  receiver,  and  all  sums  realized  under  ralf 
Insolvency  Fund.  ^IX,  shall  be  paid  into  tlie  Insolvency  Fund  of  the  courtf 

XXI.— (i).    The  following  charges  shall  bo  borne  bv  th 
IiS^SIloy  FMnd.  ^  Insolvency  Fund  formed  under  the  preceding  rule,  namely  .- 

(1)  the  actual  expenses  incurred  in  conducting  sales  of  the  property  of  insolveDtsor 

of  converting  such  property  into  money  ; 

(2)  the  cost  of   any   special  establishment   employed    in  conducting  icsolTCify 

business  ; 

(8)    miscellaneous  charges,  such  at  providing  forms,  account  books  and  registen  for 
the  purposes  of  insolvency  business.f 
(ii).    No  charges  falling  under  the  second  and  third  heads  of  the  preceding  cUnye  <^ 
Sanction  of  Divisional  Jud^e  incurred  without  the  previous  sanction  of  the 

and  approval  of  Chief  Court,  Divisional  Judge,  and,  in  the  case  of  charges  falling  under  tbe 
wben  necessary.  second  head,  the  approval  of  the  Chief  Court. 

(ill).    An  abstract  account  of  the  income  and  expenditure  of  the  Incolvency  Fund,  fbow- 
ing  the  income  and  expenditure  under  each  head  specified  in 
m«^^*'IS™iir""^  rnlesXXand  XXI.  shall  be  submitted  annually  to  tbe  Chief 

mutea  annuany.  Court,  through  the  Divisional  Court,  for  information,  on  or 

before  the  15th  of  February  of  the  year  succeeding  that  to  which  it  relates.  Such  Btatemeiit 
shall  be  in  the  form  XXII  of  the  schedule. 


SCHEDULE  OF  FORMS. 


FORM  l.~(n'd«  rule  1.) 

Kotice  untier  section  347  of  the  Co^e  of  Civil  Procedure  to  decree-hohUr  or  hii  pleader-,  to 
creditors  (if  any)  ;  or  to  judgment-debtor  or  his  pleader. 

In  tbe  Court  of  the  =  

of-   

•  This  rale  is  made  under  the  second  clause  of  section  652  of  the  Code  and  has  received  tbe  saactioi 

of  tbt  Local  Qovemment. — No.  88fi  (Home  Judicial),  dated  the  7th  April  1892. 

t  See  note  to  rale  XIX. 
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(Insolvknct  Jcbisdiction.) 

Cage  No.^  of  189  . 

Is  THE  MATT  BR  of  tho  insolvencj  of 


son  of- 


retident  of- 
To 


WiiKBRAs  — .  residing  or  in  ouatodj  at 

-haa  made  application   to  this 


conrt  under  section  344  of  the  Code  of  Civil  Procedure  to  be  declared  an  insolvent :  kotice 

is  hereby  given  to  yon  that  the  said  application  of  the  said-  <  will  be 

heard  at  

 on  the  day  of 

 ^189  ,  at  . 


of  ihe  clock  in  the  - 


A  copy  of  the  said  application  is  forwarded  for  Information. 
Given  under  my  hand  and  the  eeal  of  the  court  thie^ 


-day    of  In  the 


year  189  . 

Seal.  Judge. 
*  FORM  11.-^  {vide  RuLi  I.) 


(Title  as  in  Form  I.) 
Whrrras  — —  son  of—  ^residing  at- 


-  has  made  application  to  this  conrt  under  the  second  claase  of  section  - 

344  of  the  Code  of  Civil  Procedure  for  an  order  declaring  —residing 

or  in  custody  at  an  insolvent  ^or,  in  cage  the  notice  is  addreued  to  the  judg^ 

menf-debtor,  "  that  you  be  adjudicated  un  insolvent  ")  : 

Notice  is  hereby  given  to  you  that  the  said  application  of  the  nnid 

will  be  heard  at.  on  the  day  of   -189.  ,  at 

 of  the  clock  in  tbe^  noon. 

A  copy  of  the  said  application  is  forwarded  for  information. 

Given  under  my  hand  and  the  8$al  of  the  court  this  day  of  

in  the  year  189  , 

Judge. 

FORM  III.— (rtdc  Bulk  I.) 

Notice  under  section  353  of  the  Code  of  Ciril  Procedure,  to  the  other  creditors,  if  any,  and 

to  the  Insolvent. 

(TiTLR  AS  IS  Form  I.) 

WHCR7AS  ^  a  crediior  of  has  made  appltoaHon 

to  this  court  for  an  order  that  •  and  whereas  this  court  has  decided  to  hear  the 

same  and   has  fixed  the—  —day  of   in  the  year  1^   ,  at  . 

of  the  clock  in  the  noon  for  that  purpose  :  Notice  is  accordingly  given  to  you 

under  the  provisions  of  section  353  of  the  Code  of  Civil  Procedure  to  show  cause,  if  bo  ad- 
vised, why  an  order  granting  the  prayer  contained  in  the  said  application  shoiUd  not  be 
made. 

Given  under  my  hand  and  the  seal  of  the  court  this-  day  of  

189   ,  at  

Seal.  Jtidge. 

FORM  I  v.- (ride  Rule  I.) 
Security  hrnd  for  release  of  judgment-debtor  from  custody  under  section  240  of  the  Cede  of  Civil 

Pi-ecedure. 
(Title  as  is  Form  1.) 

Know  all  men  by  these  presents,  that  we   of  .  and 

 ot  and  of  — 

*  Here  enter  the  precise  nature  of  the  application ;  that  is,  whether  it  is  an  appUoatlon  for  inclusion 
name  in  the  lohedale,  ftc.,^ee  seotion  353  or  the  Ciril  Procedure  Code  for  other  grounds. 
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are  jointly  and  Boverally  held  and  firmly  boond  to  :  Jndge  of  the  

ooart  at   in  the  snni  of  rnpees,  to  be  paid  to  the  mid 

 or  hifl  snooessors,  or  assigns  or  his  or  their  certain  attoroej  or 

attorneys,  for  which  payment  to  be  made  we  bind  oarselves  and  each  and  e^ery  of  on, 
onr  and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  bv 
these  presents. 

Signed  and  dated  this  day  of  one  thousand  eight  hnndred  an] 

Signatures  of  executants  and  tcitnesse^. 

Whereas  an  application  for  an  order  declaring  the  above  bonnden  ■  u 

insolvent  is  pending  before  the  Judge  of  the  court  at  ;  mi 

WHEREAS  the  day  of  ^in  the  year  189   ,  has  be^n  fixed  for  faearii^ 

the  same ;  and  whereas  the  above  bonnden  has  been  cited  to  appear  befwe 

the  Jndge  of  the  court  aforesaid  to  answer  the  said  applioatiOB  m 

the  date  aforesaid ;  and  WHEREAS  the  above  bonnden  is  at  the  preteit 

time  iu  custody  in  pursuance  of  a  writ  issued  from  the  court  of  the  said  Jndge. 

Now  therefore  the  condition  of  this  obligation  is  such  that  if  the  above  booada 

.  do  appear  before  the  Jndge  of  the —  court  at  

on  the  day  of  in  the  year  189   ,  and  on  ^uch  snbseqaent  day  or 

days  as  may  be  fixed  by  the  court  from  tinin  to  time,  to  answer  to  the  application'  for 
an  order  declaring  him  an  insolvent,  this  obligation  shall  be  void,  otherwise  it  ahail  remak 
and  continue  ii^  full  force. 

Signatures  of  executants  and  toitnesses. 
Approved,  Judge. 

Date  

FORM  Y-ivide  Role  I.) 
(Title  as  in  Form  I.   Preamble  as  in  Form  IV.) 

Wherias  the  above  bonnden  has  made  application  to  the  Jodf? 

of  the  court  at  for  an  order  declaring  him  to  be  m 

insolvent ;  and  whereas  the  day  of  189    ,  has  been  fixed  by  ifo 

8»id  Judge  for  the  hearing  of  the  same ;  and  whereas  the  above  bounden—  

has  been  cited  to  appear  before  the  said  Judge  on  the  date  aforesaid  -  a»! 

WHEREAS  the  above  bonnden  is  at  the  present  time  in  costody  ia'pQ^ 

suanct  of  a  writ  issued  from  the  court  of  the  saide  Judge. 

The  rest  as  in  Form  IF. 


FORM  Yl— (vide  rule  I.) 

Order  under  section  351  of  the  Civil  Procedure  Gode^  declaring  a  person  to  he  an  InMUetU. 

(Title  as  in  Form  J.) 

Whereas  upon  inquiry  made  upon  the  application  of  _  dated  the- 


'189   ,  the  conrt  is  satisfied  that  the  statements  contained  in  the  appHcatiOQ  m 

Rubstantially  trne,  and  that  the  said  jndgment*debtor  has  not  cooh 

mitted  any  act  of  bad  faith  within  the  meaning  of  section  351  of  the  Code  of  Civil  Prooedu«» : 
It  is  ordered  that  the  «aid  — .  judgment-debtor  bo  and  he  hereby  is  de- 
clared insolvent 

Dated  this  day  of  .  189  . 

Judgt. 


FORM  Yll— (vide  Rule  I.) 
Order  under  Section  351  of  the  Civil  Procedure  Code,  appointing  a  Receirer. 
(Title  as  in  Form  I.) 

Whereas  upon  the  hearing  of  the  application  of  _  _  ^  dated  tte 

189  praying  that  —-be  declared  insolvent,  an  order  mt 


made  by  the  conrt  on  the  189   ,  granting  the  said  application  and  recor^i^ 

a  declaration  accordingly:  and 

Whereas  it  appears  to  the  court  to  be  necessary  to  appoint  a  receiver  of  the  propercr 

of  the  said  insolvent :  it  is  hereby  ordered  that^   of  

and  he  is  hereby  appointed  receiver  of  the  estate  of  the  said  debtor. 

Dated  this  day  of  189  . 

Seal.  J«^. 
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FORM  Vm— (vide  rule  I.) 
Order  of  discharge  under  section  351  of  the  Otvil  Procedure  Code, 
(TiTLB  A8  IN  Form  T.) 

Whereas  upon  the  liearing  of  the  application  of  dated  the  

189   ,  praying  that  be  declared  insolvent,  an  order  was  made  by  tfao 

court  on  the   189   ,  granting  the  said  application  and  recording  a  declara* 

tion  accordingly  :  and — 

Whereas  the  said  court  has  not  appointed  a  receiver  of  the  estate  of  the  said  insolvent 
and — 

Whereas  it  appears  to  the  said  court  that  the  said  insolvent  may  be  discharged  : 

It  18  ORDERED  that  the  insolvent  aforesaid  be  and  he  hereby  is 

discharged. 

Dated  this  >  day  of  189  . 

Seal.  Judge. 

FORM  IX~(vide  Rule  I.) 
Form  of  Schedule  under  section*  352  or  the  Civil  Fbocedure  Code. 


Liabilities, 
I. — Delts  due  hy  the  Insolvent. 


Number. 

Name,  description 
and  residence  of 
creditor. 

Amount  of 
debt  found 
due. 

Whether 
secured  or  un- 
secured, and 
nature  of 
security. 

Date  of 
order 
directing 
entry  on 
schedule. 

Nature  of 
the  debt 
and  secu- 
rities, if 
any. 

Name. 

Address. 

Residence. 

Rs. 

A. 

P. 

1 — 

Note. — Where  there  are  cross  demands,  the  amount  due  to  the  creditor  will  be  shown 
under  liahilitiesy  and  the  amount  due  to  the  estate  under  assets. 

Assets, 


A,— Debts  due  to  the  xnsovlenf. 


Number.  j 

Name,  description 
and  residence  of 
debtor. 

Amount. 

When 
contracted. 

Good, 
bad,  or 
doubtful. 

1  Nature  and 
consideration 
i  of  the  debt; 
also  securi- 
ties (if  any) 
i     for  the 
same. 

Order 
passed  by 
the  court 
as  to  its 
realization 
or  disposal. 

B 

08 

Address. 

Residence. 

Rs. 

A. 

P. 
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B. — Property  belonging  to  the  insohenty  wliether  in  poseisnion  expectancy;  or  rfreraim 
(including  all  property  in  which  he  ha$  any  rights  title  or  intereet). 


Kind  of  property. 


DescriptioD  of  property. 


raat^ 
Tabe. 


1.  Interest  m  land, 
houses,  or  other  im- 
moveable property. 


2.   Moveable  property. 


3.  Properly  in  public 
securities,  shares 
in  companies,  an- 
nuities, &c. 


4.  Unpaid  legacies 


Rai;P. 


Describe  the  quantity  of  the  estate,  if  less  than  the 
absolute  proprietary  rights,  as  lease  for  years,  lease  for 
life,  Slg,^  local  description,  names  of  tenants,  annual 
rent  or  value,  statement  of  incumbrances  (if  any)  thexc- 
upon,  vtith  description  of  them  and  date   


Household  furniture  

Wearing  apparel  (not  excepted)   

Jewels,  trinkets  and  ornaments   

Plate,  linen,  china,  glass  

Wines  and  other  liquors   

Books,  prints  and  pictures  

Horses  and  other  animals  

Carriages   

Farming  stock,  crops  and  implements  of  husbandry  (not 
excepted)   

Other  crops  on  cultivation  

Stock'iu-trade  machinery  and  utensils  ...   


Cash,  bills,  notes,  bonds,  &c.,  any  other  property  noi 
particularly  specitied   


Describe  the  fund,  stock,  company,  security,  Ac.,  and 
state  in  whose  name  and  also  when  and  by  whom  the 
last  dividend  or  other  payment  in  respect  of  the 
was  received,  and  shares  of  estate 


Legacies,  shares  of  intestate's  estates,  with  all  particu- 
lars concerning  the  same  


Total 
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FORM  X.— (««Zc  Rule  I.) 


Security  bond  from  receiver. 
(Title  as  in  Form  1.) 
Know  all  men  by  these  presents  that  we- 


of  and.  of 

—  and  of 

are  jointly  and  severally  held  and  firmly  bound  to 


-Judge  of   the  court  at 


—  in  the  sum  of  rupees,  to  be  paid  to  the  said  or  his  successors  or 

assigns,  or  his  or  their  certain  attorney  or  attorneys,  for  which  payment  to  be  made  we  bind 
ourselves  and  each  of  our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents.  ^ 

Signed  and  dated  the  ;  day  of  ^  189  . 

(Signature  of  ewecutants  and  witnes  aes.) 

Whereas  an  order,  dated—  has  been  made  by  the  court 

aforesaid,  declaring  an  insolvent ;  and  whereas  the  said  court 

has  made  a  receiving  order  against  the  said  insolvent :  and  whereas 

the  above  bounden  has  been  appointed  receiver  of  the  estate  of 

the  said  insolvent ; 

Now  therefore  the  condition  of  this  obligation  is  such  that  if  the  above  bounden- 


-do  commit  any  act  whereby  any  pecuniary  loss  or  damage  is  caused  to 


the  estate  of  the  said  ^  insolvent,  or  shall  be  guilty  of  any  other  misconduct 

in  the  discharge  of  his  duties  as  such  receiver,  whereby  he  is  unable  duly  to  account  for 
money  or  monies,  or  property  or  properties,  received  by  him  on  account  of  the  estate  of  the 

said   insolvent,  this  obligation  shall  remain  and  continue  in  full 

force,  otherwise  the  same  shall  be  null  and  become  void. 

{Signatures  of  essecutants  and  witnesees,) 


FORM  XI.— (tide  Rule  I.) 


Certificate  hj  receiver  under  section  355  of  the  Civil  Procedure  Code, 

(Title  as  in  Form  I.) 

Whrbbas  by  an  order  issued  out  of  this  court  on  the  ■  day  of- 
 1 — 189   , 1  was  appointed  receiver  of  the  estate  of- 


-insolvent,  I  do  hereby  certify  and  attest  that  the  said  insolvent  has 
placed  nne  in  possession  of  all  his  property  as  set  forth  in  the  schedule  of  assets  [and  has  done 
everything  in  his  power  for  that  purpose.] 

Dated  this^  ■  day  of  189  . 

Receiver* 


FORM  XII,— (vide  Rule  I.) 


Order  of  discharge  under  section  355  of  the  Civil  Procedure  Code* 
(Title  as  in  Form  I.) 

Whereas  .  the  judgment-debtor  above-named  was  by  an  order  of  this  court 

dated  the  —  day  of  -189   ,  declared 

insolvent ;  and  whereas  the  court  appointed  a  receiver  of  the  estate  of  the  said  insolvent ; 
and  WUBRBAS  the  said  receiver  has  certified  to  the  said  court  that  the  said  insolvent  has 
placed  the  said  receiver  in  possession  of  all  his  property  as  detailed  in  the  schedule  of  assets 
and  has  done  everything  in  his  power  for  that  purpose  : 

It  is  ordered  that  the  said  insolvent  be  and  he  hereby  is  discharged  (or  it  is  ordered  that 
the  said  insolvent  be,  and  he  is  hereby  discharged  subject  to  the  following  conditions), 
namely 

Dated  this—  •  day  of  189  . 
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FORM  XIII— (Fid«  Ruti  I.) 

Order  under  mtion  368  of  the  Oivil  Procedure  Code,  dbeolwng  diecharged  inaoUmU  from  further 

liahility. 

(Title  ab  in  Fobm  I.) 

Whebias  the  debtor  above-named  wag  on  the  

day  of.   189  ,  declared  inBolvent  ;and  wuebkas  on  the  day  of 

 189   ,  he  was  discharged ;  and  whereas— (1)  the  schedaled  debts  hare  ben 

dnly  satisfied  to  the  extent  of  one-third  ;  or  (2)  the  period  of  twelve  years  has  expired  from 
the  date  of  making  the  order  of  discharge  aforesaid  :  or  (3)  the  aggregate  amount  of  tte 
Bchednled  debts  is  Bs.  200  or  lets,— and  the  conrt  considers  that  he  should  be  absolved  from 
further  liability  : 

It  is  ordrbed  that  the  said  insolvent  debtor  be,  and  he  is  hereb;^  absolved  from  farther 
liability  in  respect  of  all  debts  entered  in  the  schedule  marked  A  and  aOached  to  the  order. 

Dated  this  -day  of  —  189  . 

Seal  Jndge. 


FOBM  XlV-(tnda  Bule  I.) 


Order  sentencing  a  person  to  tmprieerment  under  Section  359  of  the  Civil  Procedure  Code, 

(Title  as  ik  Form  I.) 
Whereas  it  has  been  proved  to  the  satisfaction  of  the  court  that- 


j  udgment-debtor  in  the  case  above  cited  has*  iu  his  application  to  be  declared  an  insoiveiit 
dated  the  189  : 

(a)  been  guilty  of  concealment^  or  has  wilfully  made  a  false  statement  aa  to  the  debts 
due  by  him,  or  respecting  the  property  belonging  to  him  ; 

(b)  fraudulently  concealed,  transferred,  or  removed  any  property  belonging  to  him ;  or 

(c)  committed  an  act  of  bad  faith  regarding  the  matter  of  the  application,  that  is  to  sa  j 
has 

[Here  set  out  the  pariicnUr  act  or  acts  of  bad  faith.] 
It  is  hereby  ordered  that  he,  the  said  judgment-debtor,  be  Bimply  (or  rigoroody) 
imprisoned  for  a  term  of 

Dated  this  day  of-  189  • 

Seal,  Judge, 
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Total. 

Amount. 

By  Balance— 

Held  in  deposit  from  previous 
account.   

UY  KBMITTANCB5— 

Cash  remitted  to  Treasury 
with  Invoice  No  

Ditto  ditto   

Total  Rs  

i 

lih  Jany 
18  . 

20th  Jany. 
18  . 

Total. 

Amount. 

To  Rbceipts— 

Cash  drawn  from  Treasury 
on  Cheque  No. 

Ditto      ditto.  ... 

To  Balance— 

Cash  held  in  deposit  in  Trea- 
sury at  the  close  of  

Total  Rs.  

Date. 

s  •    1 . 

1>  iH 
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To 


CIRCULAR  MEMO.  No.  9—1883  G.  op  1892. 

All  Divisional  and  Sessions  Judges,  District  MAaisiBAiis  and  District 

Judges  in  tub  Punjab. 

D,ated  5th  May  1^92. 

In  modificfttion  of  paragraphs  3  and  4'  of  Jadicial  Circalar  No.  CXLIII  of 
the  Volume  of  Judicial  Circulars,  3rd  edition, 
regarding  the  dates  for  the  submission  of  the  Annual 
Criminal  and  Civil  Reports  and  Statements,  the 
following  dates  have  now  been  fixed  for  their 
submission,  with  reference  to  the  orders  of  Govern- 
ment mai*ginally  noted  :  — 


Subject. 

Alteration  in  the  dates  for 
the  tubmiBsion  of  the  An- 
nual Criminal  and  Civil  R«< 
ports  and  Statements. 

No.  442  A.,  dated  the 
14th  April  1892. 


Civ  L 


District  Judges'  Reports  and  Returns 
Divisional  Judges'  ditto  ... 

CriminiL 

District  Magistrates'  Reports  and  Re- 
turns   

Sessions  Judges'  ditto 


I  st  February. 
15th  February. 


15th  February, 
l.st  March. 


GENERAL  LETTER  No.  2108  G.  of  1892. 

To 

Dafed  the  Uth  May  1892. 

Thk  Publishers  of  the  Pt<»/a6  Record  have  brought  to  notice  that  unless 
SuBjRCT  offioers  supplied  with  copies  intimate  to  them,  at  the 

  *  earliest  opportunity,  the  non-receipt  of  numbers  of  the 

Supply  of  Punjab  Record  Itecord  despatched  to  them,  they  will  not  be  prepared 
— noD«receipt  of  copies  to  to  replace  missing  numbers  except  upon  payment  for 
be  promptly  brought  to  the  extra  copies  supplied.  Officers  are  accordingly 
requested  to  inform  both  the  publisher  (Civil  and  Mili- 
tary Qazette)  and  this  office,  as  soon  as  possible  after  numbers  becoms  due,  if 
they  are  not  received. 

CIRCULAR  MEMO  No.  10—2474  G.  or  1892. 

To 

AhL  District  Jcdges  in  thr  Punjab. 

Dated  the  10^&  Jttn«  1892. 

Several  instances  have  occurred  recently  in  which  the  keys  of  the  iron  safes 
SuBJKCT.  provided  for  the  custody  of  wills  in  districts,  under  the 

—  rules  contained  in  Punjub   Government  Notification 

Custody  of  the  keys  of  No,  490  S,  dated  the  29th  June  1885,  have  been  lost 
■afea  provided  for  wilU.  or  mislaid  ;  and  in  each  instance  it  has  been  found 
impossible  to  fix  the  responsibility  of  the  loss  on  any  particular  officer,  as  the 
charge  of  the  keys  has  not  been  formally  transferred  when  changes,  of  District 
tludgcB  have  taken  place.  Much  inconvenience  has  resulted,  and  the  Govern- 
ment has  been  put  to  considerable  expense. 
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2.  Each  safe  is  provided  with  daplicate  keys,  one  of.  which  should  be  retain- 
ed in  the  custody  of  the  District  Jud^e,  the  other  being  placed  in  a  seeore 
sealed  cover  and  desposited  in  the  District  Treasury  Strong  Room,  and  the 
Treasnrer's  receipt  for  it  filed  in  the  District  Judge's  office.  When  a  District 
Judge  is  transferred  he  should  make  over  the  key  of  the  safe  and  the  Treasurer's 
receipt  for  the  duplicate,  to  his  successor,  and  record  that  he  has  done  so  on  the 
transfer  of  chai'ge  papers  sent  to  the  Chief  Court. 

In  future  the  District  Judge  for  the  time  being  will  be  held  strictly 
responsible  for  the  keys  of  the  safe,  and  any  officer  taking  over  charge  of  the 
office  of  District  Juilge  without  taking  over  the  keys  or  reporting  that  ihev 
have  not  been  made  over,  will  be  brought  to  account  if  at  any  time  the  keys*  are 
not  forthcoming,  and  may  have  to  bear  the  cost  incurred  by  Government  in 
having  the  safe  broken  open  or  in  providing  a  ne^v  one. 

3.  If  a  key  is  lost,  the  fact  should  at  once  be  reported  to  the  Chief  Conrt 
with  a  full  explanation  of  the  circumstances. 


Addenda  et  ConitioEXDA. 

The  im.June  1892. 

No,  2505  Gf.— Substitute  the  following  for  Book  Cii-cular  No.  11—1011  G.. 
dated  the  26th  Febrnai^  1891  :— 

BOOK  CIRCULAR  No.  11— 1011  G.  of  1892. 

To 

All  Divisional  Ji'does  and  Jtoges  of  Courts  of  Small  Causes  in  the 

Punjab. 

Ifated  26th  February  1892. 

ScBJEcr  instructions  are  to  be  observed 

  '  hy  Divisio  nal  Courts  and  Small  Cause  Conrts  in 

Record  Office  Fonda  of  regard  to  the  management  of  the  income  and  exptn- 

Divigional  Coarti  and  Small  diture  ot*  the  Record  OflBee  Funds  relating  to  those 

Cause  Coarti.  courts. 

2.    In  the  Court's  General  Letter  No.  1228,  dated  the  12th  March  1889,  to 
Inoorpoiated        Local  address  of  Divisional  Judges,  instructions  were 

Fnndg  of  Divisional  Courts,  issued  in  regard  to  the  Incorporated  Local  Funds  (m* 
Instrnctions  as  to—to  be  Record  Office  Funds)  of  their  coui'ts.  Those  instract- 
applied  to  Small  Cause  tions  will  in  future,  and  with  effect  from  the  1st  April 
1891,  be  applied  in  the  manner  here  prescribed  al»  to 
Small  Cause  Courts  constituted  under  the  Provincial  Small  Cause  Courts  Act, 
1887,  or  the  Cantonment  Act,  1889.  Provincial  Small  Cause  jCourts  have  been 
placed  under  the  direct  control  of  Divisional  Courts  bv  Punjab  Government 
Notification  No.  510,  dated  the  llth  May  1887;  and  their' Record  Offices  and  the 
income  on  account  of  those  offices  must,  therefore,  be  placed  under  the  control 
of  Divisional  Courts. 

8.    The  income  derived  from  : — 
Income,  how  to  be  credited. 

(1)  inspection  fees,  levied  under  the  authority  of  Circular  CXXVII  o! 
the  Volume  of  Judicial  Circulars,  3rd  edition  ; 

(2)  record  office  fees,  levied  under  the  authority  of  Book  Circular  Xn. 
Ill— 2:378  G.,  dated  the  15th  May  1890  (paragraph  10  and  Rnlf 
YIl)  J  and  from 
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(3)    sales  of  wnsto  paper ; 
in  each  Divisional  Court  and  in  every  Small  Cause  Court  subordinate  thereto 

Punjab  Government  No.  1855,  dated  (whether  situated  in  a  Can^bonment  or  at 
17th  Angn8tl887.  head-quarters  of  a   Civil  District), 

Punjab  Government  No.  1787,  dated  should,  under  the  authority  quoted  in  the 
12th  September  1889.  margin,  all  be  paid  into  thn  Treasury  to  the 

Punjab  Governmnt  No.  388,  dated  credit  of  the  Record  Office  Fund,  or  (as  it 
20th  lebruary  1891.  •      ,|  ^  .    ^,    Accounts  Department)  the 

Accountant-GeneralB   Circular,   new    ,  •'it       ,         i    p       i_  ta-  •  •  i 

series  No.  84  L.  F.,   dated  the  12th    Incorporated  Local  I?  nnd  of  such  Divisional 
September  1887.  Court. 

4.  Divisional  Judges  are  authorized  to  sanction  expenditure  from  the  fund 
^   -    -  ,.         thus  constituted,  falling  under  any  of  the  following 

l-ads,  whether  on  acc.o„„t  of  their  o.n  court,  or  on 
account  of  any   Small  Cause  Court  subordinate  to 

them :  — 

(1)  facilitating  the  inspection  of  records; 

(2)  meeting  the  comfort  and  convenience  of  the  litigating  public  ; 
(li)    effecting  improvements  in  the  Recoixl  Office  of  the  Divisional 

Court  or  of  any  Small  Cau.se  Court  subordinate  to  it ;  and 

(4)    providing  for  the  care  of  court  libraries. 

5.  The  Government  has  ruled  that  expenditure  on  account  of  keeping  the 
Expenditure  on  account  grounds  in  pr.yper  order  may  be  considered  as  fall- 

of  keeping  the  court  <jrouini»  ing  under  head  2  of  paragraph  4.  Such  expenditure 
in  pioper  order  to  be  consi-  should,  however,  be  limited  to  meeting  the  cost  of  the 
dered  as  falling  nnder  head  necessary  garden  establishment  in  excess  of  what  can 
2,  paragraph  4.  be  met  from  sale  of  produce  and  othei  available  sources. 

6.  Books,  furniture  and  similar  charges  which  should  ordinarily  be  borne 

by  the  allotment  for  judicial  contingencies,  and  charges 
Heads  under  %^hich  ex-  construction    or  repairs  of  buildings  which 

'h„""«plr:i    "''"I'd  ordinarily   be   borne  by  the  Public  Works 
fiirrod   from    the   Kecord  "    iit_-  ii?  xit>'j 

Office  Fund  specified.  Department,  ai*e  not  to  be  incurred  from  the  Kecom 

Office  Fund.  Under  Lead  4  of  paragraph  4,  Clerks  of 
Divisional  Courts  may  be  allowed  an  amount  not  exceeding  5  per  cent,  upon  the 
surplus  income  of  such  court  left  after  defraying  the  cost  of  necessary  establish- 
ments, and  not  exceeding  Rs.  10  per  mensem  in  any  case  for  looking  after 
Divisional  Court  libraries. 

7.  Divisional  Judges  will  be  held  personally  responsible  that  no  expendi- 
Divisional    Judjres    re-    ^^^^^  ivom  the  fund,  not  coming  strictly  within  the 

sponsible  thnt  no  expendi-    heads    specified    in   paragraph  4,  is  sanctioned  or 
ture    is  incurred  except  permitted, 
under  sanctioned  heads. 

.„  ,         X   u    .     1  ^'    All  cheques  drawn  against  the  Record  Office 

by  litforundl'.'''''"       l'«»<i  °f  *  Divisional  Conrt  will  be  signed  by  the  Divi- 
sional  Judge. 

9.  The  Divisional  Judge  will  keep  an  account  of  the  fund  and  will  submit 
Account,  to  be  kept  by    ^  ^^P^  account  at  the  close  of  each  quarter  to 

Divisional  Judpo,  and  copy    the  Registrar  of  the  Chief  Court,  for  the  information 
submitted  quarterly  to  Ue-    of  the  Chief  Court.    Any  expenditnro  not  authorized 
Kister,  Chief  Court,  for    by  these  in.structions  will  be  disallowed  by  the  Chief 
Court. 

10.  Judges  of  Small  Cause  Courts  desiring  sanction  to  any  expenditure 
Expenditure   of   Small    ^^^"^  ^^^^  npply  to  the  Divisional  Judge  to 

Cause  Courts  to  be  sane-  whom  they  are  subordinate,  and  it  will  rest  with  him 
tionedhy  UivisionaMiidges.    to  sanction  or  disallow  such  expenditure.     ^  i 
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11.  It  will  be  the  duty  of  Divisional  Jadges  to  see  that  income  falling 

under  the  heads  specified  in  paragraph  3  of  these 
Duty  of  DivisionalJodge    instructions  is  dnly  credited  to  the  Record  Office  Fand 

dul'^credrtod""  ^^^''^        ^"^^^^  ^"""^^  ^  ^^^^ 

y  '  their  own  courts. 

12.  At  the  close  of  each  financial  year,  namely,  on  the  Slsfc  March,  the 

amount  at  credit  of  the  fund  of  each  Divisional  Coart 
Amoniit  at  credit  at  close    in  excess  of  Rs.  1.50  will  bo  foHhwith  credited  to 
of  year  in  excess  of  Rs.  150    Government  bv   the  Divisional  Judge.    If,   for  aur 
to  be  credited  to  Govern-        /r.  .     ,  "  ix-  .  .      i    t   j  -  j 

jj^f^j^i^  sufficient    reason,    a    Divisional  Judge    consider  it 

necessary  to  retain  the  whole  or  any  portion  of  the  clos- 
ing  balance  in  the  fund,  in  excess  of  Rs.  150,  in  order  to  meet  special  expendi- 
ture, he  must  obt>ain  the  previous  sanction  of  Government  (through  the  Chief 
Coui*t)  for  the  purpose. 

13.  As  it  is  undesirable  to  continue  to  levy  fees  in  excess  of  what  may  be 

sufficient  to  meet  all  proper  expenditure  under  the 

DiviBionol  Conrtstoconsi-  heads  already  noted,  it  is  necessary  that  Division&l 

^Va'''^tTtle^i!^ce^''^  j^^g^s  should,  from  time  to  time,  consider  the  wants 

estahuihments  ^  irVde?^  t^^ir  respective  Courts  and  of  the  Small  Cause 

that  full  advantage  may  be  Courts  subordinate  to  them,  and  appoint  the  necessary 

taken   of  the  income  to  establishments,  in  order  that  full  advantage  may  he 

improve     Record   Offices  taken  of  the  income  to  improve  the  Record  Offices  of 

""f^J^V^.       conTBmence  ^^^^^  concerned,  and  to  meet  the  convenience  of 

of  the  ht.gating  pnbhc.  i^igating  public. 

14.  It  is  not  intended  that  expenditure  which  would  in  the  ordinary  coarse 

be  met  from  the  sanctioned  budget  estimates  should  be 
The  fund  is  not  intended    incun»ed  from  the  Record  Office  Funds  of  Divisionml 

K-^^Kw Courts;  the  object  is  to  provide  such  additional 
narily  debi  table  to  sanction-       .iti  .''j 

ed  bndgetallotments.  establishments  and   conveniences  as   may  be  found 

necessary  in  the  interest  of  the  litigating  public. 

•  15.  The  account  to  be  maintained  in  Divisional  Courts  should  be  in  the 
annexed  form.    A  copy  of  the  entii*e  acconnt  should 

Form  of  account.  Copy  ,.eaoh  the  Registrar  within  fifteen  days  of  the  close  of 
15drfof^thrcl^eo7e^^^^^  each  quarter.  This  account  will  be  examined  in  the 
quarter.**  Cash^ook  to  be  Chief  Court  office  in  order  to  see  that  the  expenditure 
maintained  and  signed  by  incurred  is  permissible  under  paragraph  4,  and  that 
DivisionalJodge.  Cheque-  these  instructions  have  been  duly  observed.  A  cash> 
book  to  be  kept  by  Divi-  hook  of  income  and  expenditure  should  be  kept  up  by 
sional  Judge.  J"^^'"^^*^  the  Clerk  of  the  Divisional  Court  and  signed  by  the 
Trea^iiy"^  ^  DivisionalJudge  weekly  or  oftener.    The  cheque-book 

should  remain  in  the  custody  of  the  Divisional  Judge. 
All  income  should,  when  possible,  be  sent  daily  to  the  Treasury  ;  under  no  cir- 
cumstances should  it  bo  transmitted  later  than  on  the  working  day  succeeding 
that  on  which  it  is  received. 

16.    At  the  close  each  of  financial  year  (31st  March)  an  abslrctct  account  for 
Annual  abstract  account  'whole  year  will  be  submitted  to  the  Registrar  of  the 

Chief  Court,  showing  the  annual  income  grouped  under 
the  three  heads  of  (1)  Inspection  Fees,  (2)  Record  Office  Fees,  and  (3)  Sales  of 
wnste  paper;  and  the  annual  expenditure  grouped  under  (I)  Establishments, 
and  (2)  Other  charges. 

^,  -    -  ,        ,   ,  17.    At  the  close  of  each  month  a  balance  should 

.t":k"anLerifir      '°    ^V*'-"^^  and  verified   by  reference  to  the  Treasarr 
Officer. 


Digitized  by 


Google 


Jl-xb  1892.  ] 


CHIEF  COURT  CIRCULAR  ORDERS. 


85 


18.  Proper  vouchers  should  be  kept  sappoi-fcing  expenditure.  Each  item 
of  income  should  be  suppoi-ted  by  the  Treasury  receipt. 
In  order  to  enable  the  Divisional  Judge  to  check  sums 
paid  into  the  Treasury  by  Small  Cause  Courts,  the 
Judge  of  each  Small  Cause  Court  should  submit 
monthly  to  the  Divisional  Judge  a  list  of  all  sums  paid 
into  the  Treasury  by  his  court,  together  with  the 


Proper  voachers  to  be 
maintained.  Monthly  lifit 
to  be  sabuiitted  by  each 
Small  Gaase  Coart  to  Diri- 
sionAl  Court  showiDg  sams 
paid  ioto  Treasury. 


Ti-easury  i*eceipts. 

19.    Cheque-books,  account-books  and  forms  i^equii^ed  for  the  purposes  of 
Supply  of  cheque-books,    Record  Office  Funds  should  be  provided  at  the  cost  of 
account-books  and  forms.     those  funds,  and  should  be  charged  accordingly. 

Record  Office  Fund  of  the  Dlvtsioual  Court  at  


Receipts. 


Description  of 
item  of  receipt. 

Name  of  Court 
paying  in  the 
nmouut. 

Date. 

Expenditure. 


Description  of 
item  of  expen- 
diture. 


Name  of  Court  on 
account  of  which 
tho  charge  is 
made. 


Note. — In  order  to  enable  the  Chief  Court  to  check  the  account,  the  balance  should  be 
verified  by  reference  to  the  Treasury  Officer,  and  initialled  by  the  Divisional  Judge  ; 
and  each  item  of  receipt  and  expenditure  should  be  separately  entered,  the  court  to 
which  the  item  relates  being  specified. 


To 


BOOK  CIRCULAR  No.  Ill— 2763  of  1892. 
All  Civil  Courts  m  thb  Pcnjab. 


Dated  28th  June  J892. 

It  having  been  brought  to  the  notice  of  the  Judges  that  standing  revenue 
l^ecords  were  not  always  made  freely  available  to  Civil 
Courts  by  District  Revenue  authorities,  the  matter  has 
Reference  by  Civil  Courts  been  undel'  tho  consideration  of  the  Financial  Com* 
to  standing  rereuue  re-  njissioncra  and  Judges, 
uordv. 


Subject. 
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,     .     ,.  ,     .  ,  1  :  2.    The  existing  orders  on 

Circulars  in  which  exisUnp:  orders  on  the  SMbject  are  i-    .  *  •    j  •  *u 

contained  quoted.    Principles  laid  down.  *Jie  subject  ni-e  contained  in  the 

r  Judicial  Circular,  3rd  ediriou,  Kos.  II,  XVIII  Circulars  noted  in  the  margin/ 

•       and  XIX.  the  principles  laid  down  beiD*: 

C  Book  Circular  No.  X  of  1888.  that— 

(a)  Where  the  parties  to  a  suit  relied  on  particular  entries  in  the 
standing  record -of -rights  or  other  i-ecoi-ds  maintained  in  the 
Revenue  Department  relating  to,  and  certified  copies  or  extracts 
of,  all  relevant  entries 'should,  as  far  as  poFsible,  be  placed  oc 
the  record. 

(/>)  The  original  records  should  not  be  called  for  unnecessarily  by, 
but  should  be  freely  available  to,  the  courts. 

(c)  Appellate  Conrts  should  insist  on  Subordinate  Courts  comphing 
with  these  instructions,  and  should  thenaselves  not  call  for 
original  recoi'ds  more  frequently  than  is  absolutely  necessary. 

((/)  A  statement  relating  to  land  or  interests  in  land  in  litigation 
taken  from  the  revenue  records  and  annual  jamahnndi^  supplied 
and  verified  by  the  Patwan,  should  accompany  the  plaint^  to- 
gether  Aritli  a  proper  map  of  all  specific  plots  in  suit. 

3.  These  instructions  have,  on  the  one  hand,  not  always  been  fully  ob- 

served by  Civil  Courts,  and,  on  the  other,  hare  been 
Difficulties  placed  in  the    understood  by  certain  District  Revenue  authorities  as 
way  of  Civil  Courts  having    justifying  thetn  in  placing  difficulties  in  the  way  of 
access  to  the  records.  Civil  Coui-ts  having  free  and  convenient  access  to  re- 

venue records. 

4.  Where  Civil  Courts  neglect  to  make  the  parties  supply  pitiper  copies 

•  or  extracts  of  relevant  entries,  inconvei»ience  is  canscd 
Inconvenience  resulting    (1)  to  the  Revenue  authorities  in  being  I'cquired  to 
from  a  ncKlcct  of  the  orders    produce  original    records  unnecessarily,   and  {i)  to 
pointed  out.  Appellate  Courts  from  the  fact  that  all  evidence  ne- 

cessary for  a  proper  decision  of  the  case  is  not  actually  on  the  i-ecord,  and  that 
i-eferences  are  made  to  revenue  mwdp,  Avhich  must  be  called  for  before  the 
appeal  can  be  decided.  The  revenue  records  themselves,  moreover,  often 
sustain  injury  in  being  sent  from  court  to  court,  while  th«  work  of  the  Revenue 
Department  may  be  delayed  by  their  records  being  retained  for  !ong  periods 
by  Civil  Courts.  At  the  same  time  the  Revenue  authorities  of  districts  shonld 
clearly  understand  that  one  of  the  chief  objects  of  the  more  impoi-tant  stand- 
ing reiioi  ds-of-rights  is  to  supply  reliable  evidence  for  the  decision  of  land  suita 
by  Civil  Courts  ;  that  the  requirements  of  such  courts  must  be  complied  with; 
and  that  such  records  must  be  freely  available  to  courts  engaged  in  investi- 
gating and  deciding  questions  affecting  land  or  interests  in  land. 

5.  The  Chief  Court  will  be  prepared  to  take  proper  notice  of  the  action  of 

^  ^  ^  .  ,.  any  Civil  Court  which  disregards  its  directions  as  to 
Deputy    Commiss'iouers  .        i,-u-*    i  j  * 

to  hrinjf  to  the  notice  of  ^^^^  manner  m  which  original  revenue  records  are  to 

the  Chief  Court  the  case  of  be  referred  to,  and  Depu^ty  Commissioners  (as  Col- 

any  officer  who  systemati-  lectors)  should  bring  to  the  notice  of  the  Chief  Court, 

cally  fails  to  comply  with  through  the  usual  channel,  the  ca«e  of  anv  officer  who 

the  orders  on  the  subject,  systematically  fails  to  comply  with  the  orders  on  the 
subject. 

References  to  instructions  ^-    \^  .Circular  No.  3  of  1892  the  Financial 

laid  down  hy  the  Financial  Commissioners  have,  with    the  concurrence  of  the 

Commissioners  on  the  suh-  Judges,  laid  down  full  instructions  for  the  guidance 

j'jct.  of  Revenue  Officers  in  regard  to — 

(1)    Seeming  free  access  by  the  courts  to  revcDue  records. 
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(2)  The  proper  custody  of  such  records  when  sent  for  perusal  of  the 
courts. 

These  instructions,  so  far  as  they  concern  the  Civil  Courts,  may  be  thus 
stated — 

(1)  The  District  Kanungo  will  be  made  responsible  for  complying 

with  the  requisition  of  the  courts  for  the  record-of-rights,  and 
will  himself,  or  through  an  assistant,  prodace  the  record  in 
court,  and  be  responsible  for  its  custody  and  safe  return,  subject 
to  the  orders  of  the  court,  in  regard  to  courts  situated  at  the 
head-quarters  of  the  district. 

(2)  Where  the  court  is  at  the  tahsil  head-quarters,  the  Tahsil  Office 

Kannngo  will   produce  in  coart  either  the  District  Kecord 
Office  copy  or  Patwari's  copy. 

(3)  Where  the  court  is  neither  at  the  district  nor  at  the  tahsil  head- 

quarters, the  Patwari  of  the  Circle  should  attend  in  coart  and 

produce  his  copy  of  the  record. 
_   ^     ^.     .  . ,        7.    The  Judffes  are  pleased  to  issue  the  following 

anoe  of  Civil  Courts  in    instructions   for    the    guidance  of  Civil  Courts  in 
Tof erring   to  revenne  re-    referring  to  revenue  records  :  — 
curds. 

(i)  All  requisitions  of  District  Courts  for  the  production  of  original 

revenue Tecords  should  be  addressed  to  the  District  Kanungo, 
who  will  take  !neasure3  to  have  them  complied  with  in  accord- 
ance with  the  orders  issued  by  the  Financial  Commissioners. 

(ii)  Requisitions  by  Divisional  Courts  or  the  Chief  Court  for  original 

records  will  be  addressed  to  the  Deputy  Commissioner,  who 
will  take  measures  to  transmit  the  records  to  the  Court  call- 
ing for  them.  Such  court  will  be  responsible  for  the^  safe 
custody  of  the  record,  and  if,  in  any  case,  a  record  i8][found  to 
have  been  damaged  in  the  Chief  Court  or  a  Divisional  Court, 
the  Deputy  Commissioner  will  report  the  fact  to  the  Court 
concerned  and  to  the  Financial  Commissioners  within  24  hours 
of  its  being  returned. 

(iii)  Original  records  pi  educed  in  courts  of  first  instance  in  dis- 
tricts will  not  be  detained  by  such  courts,  and  if  the  necessary 
inspection  cannot  be  made  at  the  time  any  record  is  produced 
by  the  proper  Revenue  official,  the  court  will  direct  the  official 
to  produce  it  again  on  such  date  and  at  such  time  as  may  be 
convenient  to  the  court. 

(it)  The  Revenue  official  producing  the  record  will  render  all  neces- 
sary assistance  in  tracing  out  entries  required  by  the  court. 

(v)  A  Civil  Court  should  not  hesitate  to  call  for  the  original  revenue 

record  where  it  is  really  necessary  to  do  so  for  the  purposes  of 
the  inquiry  pending  before  it.  Where,  however,  reference,  to 
various  parts  of  the  record  is  not  necessary,  and  the  requisite 
evidence  consists  of  entries  of  which  certified  copies  or  extracts 
can  conveniently  be  obtained  by  the  parties,  the  original  record 
should  not  be  called  for  without  good  reason.  The  matter  is 
one  for  the  exercise  of  much  discretion  in  each  particular 
case. 

(vi)  In  every  case  it  is  the  duty  of  the  court  to  insist — 
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(a)  On  tlie  plaintiff  filing  with  the  plaint  the  statement  reqaired  by 
Rule  11  of  the  Bales  contained  in  Judicial  Circular  No.  II 
quoted  below  : — 

«  Every  such  plaint  shall  be  accompanied  by  a  statement  in  the  preseribed 
form  (Civil  Form  No.  OXIII)  setting  forth  the  particalars  thereto  rdat- 
iuitf  recorded  in  the  Settlement  record  and  the  last  annaal  jamabamiL 
This  statement  shall  be  veriAed  by  the  signature  of  the  Patwariof  fcfeo 
Circle  in  which  such  land  is  situate.  Where,  by  reason  of  partition,  river 
action,  or  other  cause,  the  entries  in  the  Settlement  record  and  the  last 
annual  jamabandi  do  not  accord,  a  brief  explanation  of  the  reason  sbooM 
be  entered  in  the  final  column  of  remarks.  Where  the  suit  is  for  a 
specific  plot  with  definte  boundaries,  it  shall  also  be  accompanied  by  a 
map  drawn  to  scale,  showing  clearly  the  specific  plot  claimed,  or  is 
relation  to  which  the  decree  is  made,  and  so  much  of  the  fields  adjotii> 
ing  also  drawn  to  scale  as  may  be  sufficient  to  facilitate  identificatioB. 
The  specific  point  and  adjoining  fields  shall  be  numbered  in  accordaiMO 
with  the  statement,  and  the  map  shall  be  certified  as  correct  by  tiia 
Patwari  who  prepared  it  Where  the  suit  is  for  a  share,  or  for  FarioBS 
scattered  fields,  a  map  will  not  be  necessary." 

(6)  On  each  party  filing  certified  copies  or  extracts  of  all  relerani 
entries  on  which  they  rely. 

When  this  has  been  done,  and  the  record  of  evidence  has  beea 
completed  accordingly,  if  the  Court  finds  it  necessary  to  check 
or  verify  the  contents  of  such  copies  or  extracts  by  the  original 
records,  owing  to  any  doubt  or  difficulty  which  may  arise,  or  to 
refer  to  other  parts  of  the  revenue  records  for  infonnatioa 
which  may  be  indicated  by  the  parties  or  by  the  nature  of  the 
records  themselves,  or  to  refer  to  entries  regarding  other  parties 
which  may  throw  light  on  the  enquiry,  the  original  record  may 
properly  be  called  for. 
(vii)  Appellate  Courts  should  refrain  from  calling  for  original 
records  unless  it  is  absolutely  necessary  for  a  determination  of 
the  case,  and,  if  the  necessity  arises  from  the  neglect  of  a  court 
of  first  instance  to  comply  with  the  instructions  here  issued, 
such  court  should  be  severely  dealt  with  by  the  Appellate 
court  in  the  exercise  of  the  functions  of  administrative  con- 
trol vested  in  it. 

These  instructions  soper-  8,    These  instructions  Supersede  those  contained  in 

sede  those  contained  in    Judicial  Circular  (3rd  Edition)  No.  XVIIl  and  Book 

A^u'^l^^n^.  ^o"";    Circular  No.  X  of  1888.    Judicial  Criminal  No.  XIX 
XVIII  and  Book  Circular    /  .        r-oj.  -x-^ 

No  X  of  1888  ^       summoning  oi  iratwaris)  is  not  anecteo. 

Circular  Order  of  Financial  9.  The  Circular  Order  of  the  Financial  Commis- 
Commissioners  appended.     sioners  is  appended  for  facility  of  reference. 

Copy  of  Financial  Ccmmissioner,  PunjaVa  Circular  No,  3  of  1892,  to  the  address  of  aUCam- 
missionersy  Deputy  Commissioners  and  SettUment  Officers  in  the  Punjab. 

In  consultation  with  the  Judges  of  the  Chief  Court  the  Financial  Commissioner  has  re- 
cently  been  considering  what  measures  are  necessary  to  prorida 
o^rieEte*by  °<J)^!^''^''       "  ^"^^  requirements  of  the  Courts  where  inspection  of  tba 

ici^oinB  certain  procedure  to  standing  or  annual  record-of -rights  (Punjab  Land  Bevenne  Act, 
fiocure  such  records  against  Chapter  IV)  is  necessary  for  the  disposal  of  land  cases,  and  ab 
damage.  ^^e  same  time  to  guard  against  such  records  being  detained 

longer  than  is  necessary  out  of  the  record-room,  and  to  secure  them  against  damage  wbm. 
not  in  the  custody  of  the  Record -keeper.  Among  other  proposals  that  have  been  made  it  has 
been  suggested  that  a  third  copy  of  the  standing  record-of -rights  or  of  certain  portions  of  ifc 
should  be  prepared  for  the  special  use  of  the  courts.  It  has  also  been  proposed  that  a  special 
official,  to  be  called  the  Judicial  Kanungo,  should  be  appointed  in  every  district,  whose  du^ 
it  Bhoiild  be  to  produce  records  in  Courts  and  to  answer  calls  from  the  Courts.  After 
consulting  Commissioners  and  Deputy  Commissioners  the  Financial  Commissioner  has  coma 
to  the  conclosion  that  the  preparation  of  a  third  copy  of  the  reoord-of>righta  or  any  portioa 
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of  it  IB  annecessary,  and  that  the  appointment  of  a  Jadicial  Eanngo  in  every  district  cannot 
be  jastified,  thong U  it  may  be  desirable  to  strengthen  the  record  office  establishments  to  some 
districts.  The  Financial  Commissioner  thinks,  however,  that  the  following  measures  should 
be  taken  to  seenre  the  doable  object  of — 

(1)  free  access  by  the  Courts  to  revenue  records  ;  and 

(2)  the  proper  custody  of  such  records  when  sent  for  the  perusal  of  tho 

courts. 

2.  Arrangements  are  now  being  made  under  th^  supervision  of  the  Director  of  Land 
Records  for  the  Sadar  copies  of  all  standing  and  annual  records-of -rights  being  placed  in  tho 

-custody  of  the  District  Kanungo  in  a  separate  compartment  of  the  record  office,  and  the 
Financial  Commissioner  wishes  to  see  this  arrangement  gradually -carried  out  throughout  the 
Province.  Meanwhile  it  will  be  desirable  to  make  the  District  Kanungo  responsible  for  com- 
plying with  tho  requisitions  of  the  Courts  for  the  record-of -rights  :  and  if  he  needs  assistance 
in  this  duty  it  should  be  provided,  either  by  placing  one  of  the  Record  Office  Assistants  at 
his  disposal  for  this  purpose,  or  if  absolutely  necessary,  by  proposal  for  entertaining  an. 
additional  Assistant.  It  need  hardly  be  remarked  that  such  proposals  will  require  ample 
Justification.  Where  the  Court  requiring  the  record  is  at  the  head-quarters  of  the  district, 
the  Assistant  entrusted  with  the  duty  should  himself  produce  the  record  in  Court,  and  be 
responsible  for  its  custody  and  safe  return,  subject  to  the  orders  of  the  Court.  Where  the 
<30urt  is  at  the  tahsil  head-quarters,  the  Tahsil  Office  Kanungo  should  similarly  produce 
in  court  the  Patwari's  copy  of  the  record,  or  the  District  Office  copy,  which  should  be  sent 
to  the  tahsil  in  the  manner  hereinafter  provided.  Where  the  Court  is  neither  at  the  district 
nor  at  the  tahsil  head-quarters,  the  Patwari  of  the  Circle  should  attend  in  court  and  pToduoe 
his  copy  of  the  record. 

3.  Secondly,  it  is  necessary  that  additional  copies  of  the  Rivaj-i-Am,  where  such  a 
document  exists,  should  be  made  for  the  use  of  the  courts.  This  document  generally 
applies  to  a  whole  district  or  to  a  large  tract  of  country,  and  the  labour  involved  in  having^ 
«xtra  copies  made  of  it  will  be  but  slight.  Where  necessary  the  extra  copies  may  be  printed 
or  lithographed,  and  in  euch  cases  copies  should  be  supplied  for  the  use  of  the  District  and 
Divisional  Courts  and  of  the  Judges  of  the  Chief  Court. 

4.  Thirdly,  records-of -rights  when  transmitted  by  post  or  otherwise  should  be  securely 
packed  in  boxes  of  suitable  size  made  of  wood  or  block  tin,  and  fastened  with  lock  and  key. 
Ordinarily  the  record  will  be  kept  in  the  box  in  which  it  is  forwarded  until  it  is  relumed 
by  the  conrt  which  has  called  for  it.  The  key  should  be  sent  separately  to  the  presiding 
officer  of  the  court,  or  in  the  case  of  the  Chief  Court  to  the  Registrar,  by  whom  it  will 
be  returned  to  the  District  Record  Office.  Boxes  for  this  purpose  should  be  constructed 
under  the  orders  of  the  Deputy  Commissioner,  the  cost  being  charged  to  the  allotment  for 
Revenue  Contiugencies. 

5.  Lastly,  the  utmost  care  should  be  exercised  by  Deputy  Commissioners  to  ensure 
punctual  compliance  with  the  demands  of  the  Courts  for  records-of-rights  for  perusal. 
Although  the  certified  extract  supplied  to  litigants  by  Revenue  officials  are  of  much  servioe 
to  the  courts,  the  Financial  Commissioner  recognises  that  for  the  proper  disposal  of  land 
cases  it  is  occasionally  necessary  that  the  courts  should  be  able  to  consult  the  original 
records,  and  in  such  cases  no  delay  ishould  be  allowed  to  occur  ia  furnishing  thenu 
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CIRCULAB  MEMO.  No.  11—2962  G.  of  1892. 

To 

All  Divisional  and  District  Judges,  and  Dbptttt  Gommissionxrs 

IN  THB  Punjab. 
Bated  llth  July  1892. 

In  modification  of  the  instractions  laid  down  in  the  concluding  portion  of 
^.       1  f  1  vi     f  K     paragraph  8  of  the  Court's  Book  Circular  XX  of  1890, 
DUtrirtlSi^nne  iwUteBtl   regarding  the  disposal  of  land  suits  by  District  Eevenne 

Assistants)  the  Judges  are  pleased  to  direct  that  action 
on  these  instructions  shall  be  subject  to  the  sanction  of  the  Commissioner  of 
the  Division  in  each  case.  No  civil  suits  should  be  made  over  to  ReTenne 
Aasistants  without  the  sanction  of  the  Commissioner,  previously  obtained  through 
the  Deputy  Commissioner. 

CIRCULAR  MEMO.  No.  12—3048  G.  or  1892. 

To 

All  Judicial  Officers  in  the  Punjab. 

Daied  ISth  July  1892. 

The  following  revised  form  of  Civil  Judicial  Register  No.  XV  is  circulated 
Sdbjkct.  with  a  request  that  it  may  be  substituted  for  form 

  No.  XV  published  at  page  594  of  the  Volumje  of 

Revised  form  of  Civil    Judicial  Circulars,  3rd  Edition. 
Judicial  Register  No.  XV.  2.    It  will  be  observed  that  Columns  11  to  16 

have  been  abolished,  and  a  column  substitoted  showing  amoant  of  stamps  in 
the  file,  which  will  include  all  stamps  in  the  file,  institution  stamp,  process 
•  fees,  stamps  on  other  applications,  Ac. 
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CIRCULAR  MEMO.  No.  13—3134  G. 

To 

All  Sessions  Judges  and  Distbict  Magistrates 

IN  THE  Punjab  ♦ 

Dated  20th  July  1892. 

The  Judges  have  recently  noticed  that,  in  many  Sessions  cases,  the  Police 
Subject.  Diaries  have  been  translated,  and  the  translations  and 

  '  diaries  left  with  the  files  of  the  cases,  thus  laying  them 

Flaoiog  of  Police  Diaries   open  to  inspection  by  the  accused  or  their  agents,  con- 
other  translationfl  in    trary  to  the  provisions  of  section  172  of  the  Criminal 
sealed  coverB.  Procedure  Code.    To  put  a  stop  to  this  irregularity, 

the  Judges  are  pleased  to  direct,  in  contii\nation  of  the  instructions  contained  in 
Judicial  Circular  XLVI  of  the  volume  of  Judicial  Circulars,  3rd  Edition,  that, 
before  snbmitting  the  files  in  Criminal  cases  to  this  Court,  the  Police  Diaries 
and  English  translations  or  notes  of  them,  if  any,  shall  be  separated  from  the 
files  and  put  into  a  sealed  cover,  which  should  then  be  placed  with  the  files. 


•     The  28th  July  1892. 

Addenda  et  Corrigenda  to  Chief  Court  Circulars. 

No,  3369  (?.— Add  the  following  to  List  A,  Part  III,  of  Book  Circular 
No.  XIL— 3109  G.,  dated  the  8th  July  1890  :— 

"  Outlines  of  Medical  Jurisprudence  for  India,"  by  Gribble  and  Hehir.. 

Add  the  following  to  List  A,  Part  IV,  of  Book  Circular  No.  XII -3 109  G., 
dated  the  8th  July  1890 

"  A  compilation  of  orders  on  the  subject,  of  the  personal  conduct  of  public 
officers  in  their  relations  to  Gt)vemment,*'  by  Bose  and  Pudumjee. 


The  lOth  August  1892. 

Addenda  bt  Corrigenda  to  Punjab  Chief  Codrt  Circulars. 

No,  IW6  G. — Add  the  following  clause  to  paragraph  7  of  Public  Works 
Department  Circular  No.  19,  dated  the  27th  July  1874,  published  with  Chief 
Court  Book  Circular  No.  IV— 2605  G.,  dated  the  2nd  June  1890  :— 

If  on  the  preparation  of  a  detailed  estimate  for  a  Provincial  Civil  Public 
Work  it  is  found  that  the  expenditure  will  exceed  by  more  than  Bs.  15  per  cent,  the 
amount  for  which  administrative  sanction  has  been  obtained,  the  Local  Fuhlic  Works 
Officer  must  apply  through  the  usual  channel  to  the  Head  of  the  Department  concerned 
to  obtain  fresh  administrative  sanction  in  the  Civil  Department  to  the  enhanced  cost.'* 


The  I2th  August  1892. 

Addenda  et  Corrigenda  to  Punjab  Chief  Court  Circulars. 

No,  3513  (?. — Add  the  following  to  the  last  line  of  List  C.  (Indian  Law 
Reports)  annexed  to  Chief  Court  Book  Circular  No.  XII— 3109  G.,  dated  the 
8th  July  1890:— 

^  ^^KuUi,  Murree,  Bajanpur^  Sirsa  and  Mardan'* 
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The  let  September  1892. 

^o.  3823  Q. — Notification. — The  following  list  of  days  to  be  observed  as 
holidays  in  the  Chief  Court  and  the  Civil  Courts  subordinate  thereto  during  the 
year  li?93  has  been  prepared  by  the  Chief  Court  and  approved  by  the  Local 
Government,  as  required  by  Section  67,  clause  (1),  of  the  Punjab  Courts  Act, 
1884,  and  is  published  for  general  information. 

List  of  General  Holidays  to  he  observed  by  the  Chief  Court  and  all  Civil  Courts  in 
the  Punjab  subordinate  thereto  during  the  year  1893. 


No.  of 

BeBcription  of 
holidays. 

Names  of  holidays. 

Date  on  which  thev 
fall. 

Day  or  days  of  the 
week. 

dsys 

o  u  UUa  \  B. 

General 

Proclamation  Day... 

2nd  January 

Monday 

Hindu 

Lohri 

11th  January 

Wednesday 

Uo. 

Basaut  Panchmi  ... 

22Dd  January 

Sunday 

Do. 

Sheoratii 

15th  Feb»-Uhry 

Wednesday- 

Christian 

Ash  Wednesday  ... 

22  nd  Febrnary 

Wednesday 

Hindu 

Holi 

28th     FebruaVy  to 
2ud  March. 

Tuesday  to  Thurs- 
day. 

Mohammadac 

Shab-bardt 

4tb  March 

Saturday 

Hindu 

Durga  Ashtmi 

25th  March 

Saturday 
Friday 

Christian 

Good  Friday 

7th  April 

Hindu 

Baisakhi 

11th  April 

Tuesday 

Mubammadun 

Jama-nl-\Vida 

14th  April 

Friday 

Do. 

Id-ul-Fitar 

19th  and  20th  April 

Wednesday  and 
Thursday. 

Hindu 

Somawati  Araawas 

15th  May 

Monday 

Oeueral  ... 

Queen*  Empress 

*>J.f  h  \f  n  \r 

^4lu  ai.i\y  ... 

Wed  nesday 

Birthday 

Hindu 

Xirjila  Ikadshi 

2GthMay 

Friday 

Muhammadan 

Id-ul-Zuha 

25th  and  26th  June 

Sunday  and  Monday 

Do. 

Moharram 

15th  to  24th  July  .. 

Saturday  to  Monday 

Hindu 

Bias  I'uja 

28th  July 

Friday 

Do. 

Solono 

27th  August 

Sunday 

Do. 

Janam  Ashtmi 

3rd  September 
6th  September 

Sunday 

Muhammadan 

Akhri  Chnr  Shan:ba 

Wednesday 

Do. 

Bara  Wafat 

23rd  September  ... 

Saturday 

Hindu 

Anant  Chaudas  ... 

24th  September  ... 

Sunday 

Do. 

Sooiawati  Amawas 

9thOct.»ber 

Monday 

Do. 

Dasehra 

17  th  to  20th  October 

Tuesday  to  Friday 

Do. 

Diwali 

7th  and  8th  Novem- 
ber. 

Tuesday  and  Wed- 
nesday. 

Do. 

Jam  Dutia 

10th  November  ... 

Friday 

Do. 

Deo r than 

19th  November 

Sunday 

Do. 

Tukri  Fair 

23rd  November 

Thursday 

Christian 

Christmas  Day 

25th  December 

Monday 

General 

Short  Vacation  ... 

26th  to  3l8t  Decem- 
ber. 

Tuesday  to  Sunday 

5 

Every  Sunday  in  the  year. 

The  last  Saturday  In  every  month,  provided  the  state  of  business  in  the  Conrts  admits. 

All  Subordinate  Civil  Courts,  Original  and  Appellate  (with  the  exception  of  those  located 
at  Hill  Stations),  will  be  closed  during  the  month  of  September. 

The  long  vacation  of  the  Chief  Court  will  commence  on  Tuesday,  the  15th  AnguBt 
and  terminate  on  Sunday,  the  15th  October  1893. 

KoTK. — Local  holidays  have  been  omitted  from  this  list. 
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BOOK  CIRCULAR  No.  IV 

 G. 

3862 

To 

All  Civil  Courts  in  the  Punjaij. 

Dated  7th  September  1892. 
The  attention  of  the  Judges  has  recently  been  drawn  to  a  most  irregular 
Subject.  practice  which  prevails    in    some  Civil 

  '  Courts  in  connection  with  the  transfer  of 

Irregular  practice  of  transferring  reve-    revenue-paying  land  of  judgment-debtors  to 
nae-paying  land  of  judgment-debtors  to    decree-holdere    by  mortgage  for  amounts 
decree-holders  by  mortgage  for  sums    ^ue  on  money  decrees, 
due  on  money  decrees. 

2.  It  appears  that  after  the  land  has  been  attached  in  execution  of  the 
decree,  end  when  the  Collector  reports,  under  Section  326,  Civil  Procedure  Code, 
to  the  executing  Court,  that  the  decree  can  be  satisfied  by  a  temporary  alienation 
of  the  land  for  a  period  of  years,  the  decree-holder  refuses  to  accept  the  arrange- 
ment or  to  take  the  land  on  the  terms  proposed  by  the  Collector,  but  applies 
for  an  unlimited  mortgage  to  him  of  the  land  or  a  portion  of  it  for  the  amount 
due  on  the  decree.  The  executing  Court  accepts  the  decree -holder's  application 
and  orders  that  the  land  or  a  portion  of  it  be  transferred  to  the  decree-holder 
in  mortgage  until  the  amount  of  the  decree  is  paid  ;  and  the  decree-holder  is 
then  put  in  possession. 

8.  The  Judges  desire  to  point  out  to  executing  Courts  that  neither  Section 
326  nor  any  other  section  of  the  Civil  Procedure  Code  empowers  a  Civil  Court 
to  make  any  arrangement  affecting  the  land  of  a  judgment- debtor.  Under 
Section  326,  Civil  Procedure  Code,  the  utmost  the  Court  is  competent  to  do  is 
to  authorize  the  Collector  to  provide  for  satisfaction  of  the  decree  being  made 
within  a  reasonable  period  in  the  manner  recommended  by  the  Collector,  that 
is,  by  a  temporary  alienation  or  management  of  the  land  or  share  of  which  the 
public  sale  is  reported  to  bo  objectionable. 

4.  The  procedure  to  bo  followed  upon  a  representation  being  made  by  the 
Collector  has  been  prescribed  in  the  rules  contained  in  paragraph  48  of  Judicial 
Circular  No.  XXVII  in  the  Volume  of  Judicial  Circulars,  3rd  Edition. 

5.  If  the  requisite  authority  be  given  by  the  Court  to  the  Collector,  the 
Court's  proceedings  are  to  be  regulated  by  Rules  III  and  IV  in  paragraph  48  ;  if 
it  is  withheld,  neither  the  Court  nor  the  Collector  is  competent  to  make  any 
disposition  whatever  of  the  land  or  share  of  the  judgment- deb  tor  in  execution  of 
the  decree-holder's  decree. 

6.  The  Judges  desire  to  impress  upon  executing  Courts  the  necessity  of 
adhering  strictly  to  the  provisions  of  the  Code  and  of  the  Circular  above  quoted 
in  dealing  with  property  to  which  Section  326,  Civil  Procedure  Code,  applies  • 
and  to  add  that  serious  notice  will  be  taken  of  any  irregular  practice  of  the  kind 
adverted  to  at  the  commencement  of  this  Circular  which  may  come  to  their 
knowledge. 
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CIRCULAR  MEMO.  No.  14—4169  G.  of  1392. 

To 

All  DiYisioNAL  and  Srssions  Judqes,  District  Magistrates, 
District  Judges,  and  Judqbs  of  Small  Cauhe  Courts 

IN  THE  Punjab* 
Dated  2Ut  October  1892. 

The  revised  "  slatement  showing  the  cx)sfc  of  Judicial  Registers  (Civil, 
«   -  J  1.  I.  #  T  J-  •  1    Criminal  and  Common  to  both  Courts)  printed  at,  and 
Re^^^  supplied  by,  the  Lahore  Central  Jail  Lithographic 

Press,"  annexed  hereto,  is  published  for  information  in 
supersession  of  that  contained  in  Circular  Memo.  No.  1 — 191  G.,  datod  the  I4th 
Januai-y  1892. 
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CHIEF  COUBT  OIBOULAB  0BDBB8. 


[  Ricon 


AFPEN 

Statement  sT^otoing  cost  of  Judicial  Registers  (Givil,  Criminal  and  Common  tohoth 


1 

2 

3 

No.  of  Register. 

Papkb. 

Kame  of  Begister. 

Description 
of  paper. 

Size  of  sheet. 

Quantity  of  | 
paper. 

o 

u 
o 
a 

M 

c 
o 

o 
O 

CIVIL  REGISTEBS. 

Q.  S. 

Rs.  A. 

P. 

I 

Register  of  Oivil  Snits   

1 

Full 

4  0 

1 

0  12 

c 

II 

Miscellaneons  cases  cognizable 

If 

2  0 

1 

0 

6 

0 

only  by  principal  Courts  of 

original  jurisdiction. 

III 

»» 

Divorce    and  Matrimonial 

2  0 

0 

6 

c 

oases. 

IV 

}» 

Cases  under  the  Land  Acqnisi- 

2  0 

0 

6 

G 

tion  Act. 

V 

II 

Probates,  Ac  

1  0 

0 

3 

0 

VI 

II 

Miscellaneous  petitions  and 

Half 

1  0 

0 

3 

0 

applications. 

VII 

II 

A  pplications  to  sue  or  appeal 

0  12 

0 

I 

c 

as  a  pauper. 

VIII 

II 

Rejected  and  retnmed  plaints 

0  12 

0 

1 

€ 

and  memoranda  of  appeal. 

•  IX 

II 

Dates  fixed  for  trial  of  suits 

II 

3  0 

0 

9 

0 

and  appeals. 

X 

i» 

Execution  of  decrees 

Fnll 

A  n 
4  v 

0  18 

f\ 
u 

XI 

II 

Objections  in  cases  of  execu- 

Half 

0  12 

0 

1 

IS 

tion  of  decrees. 

'tis 

XII 

t» 

Applications  for  review  of 

1 

II 

0  12 

0 

1 

6 

judgment. 

0 

XIII 

♦» 

Appeals  from  decrees 

Full 

2  0 

0 

6 

0 

XIV 

I* 

Miscellaneous  appeals 

TS 

II 

2  0 

!  o 

0 

6 

0 

XV 

Beoord-k^eper's  General  Register  of  Snits 

»09 

CQ 

II 

6  0 

1 

2 

c 

and  appeals  disposed  of. 

XVI 

Begister  of  judgment-debtors  confined 

Half 

0  12 

0 

1 

€ 

in  execution  of  decrees. 

XVII 

n 

Persons  punished  for  contempt 

t* 

0  12 

0 

1 

of  Court. 

XVIII 

If 

Payment  of  stamp  duties  and 

II 

0  12 

0 

1 

« 

penalties. 

XIX 

•I 

Court  fees  realized  daily  ... 

»i 

0  12 

0 

1 

1 

XX 

91 

Fines  imposed  on  ministerial 

»i 

0  12 

0 

1 

1 

ofBcers. 

XXI 

II 

Peons   

Fnll 

2  0 

I 

0 

6 

c 

XXII 

II 

Property  made  over  to  the 

Half 

0  12 

0 

1 

custody  of  Lambard&rs. 

1 

xxin 

It 

Process  fees  and  diet  money 

•1 

3  0 

0 

9 

0 

of  witnesses. 

XXIV 

!• 

Witnesses  attending  civil  courts 

II 

1  0 

0 

S 

c 

XXV 

II 

Processes  served  by  each  peon 

It 

1  0 

0 

8 

c 

XXVI 

II 

Documents  returned 

0  12 

1 

0 

1 

XXVII 

II 

Affidavits  attested   

J 

Full 

1  0 

J 

0 

8 

C 
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DIX  A 

Courts)  printed  at,  and  supplied  by  the  Lahore  Central  Jail  Lithographic  Press, 


Pbiktino. 


B  g 


100 
50 


50 

50 

25 
50 

25 

25 

150 

100 
25 

25 

50 
50 
150 

25 

25 


25 
25 

50 
25 

150 

50 
50 
25 
25 


^4 


5  «  h 
§ 

0  flS  S 


200 
200 


200 

200 

200 
200 

200 

200 

400 

200 
200 

200 

200 
200 
400 

200 

200 

200 

200 
200 

200 
200 

400 

200 
200 
200 
200 


(D 

^  u 


Rs.  A.  P. 


18  0 
18  0 


Rs,  A.  P. 


1  8 

1  8 

1  8 
0  12 

0  12 

0  12 

0  12 

1  8 
0  12 


0  12  0 


1  8 
1  8 
1  8 

0  12 

0  12 

0  12 

0  12 

0  12 

1  8 
0  12 


0  12  0 


0  12 
0  12 

0  12 

1  8 


o  • 


to 
a 


8  0  0 
3   0  0 


3  0 
3  0 


3   0  0 


3  0 
1  8 


18  0 


3  0 

3  0 

6  0 

1  8 

1  8 

1  8 


8 
8 

0 
8 


3   0  0 


1  8 

1  8 

1  8 

3  0 


Es.  A.  P. 


0  U  6 
0  14  6 


0  8 

0  8 

0  8 
0  7 

0  7 

0  7 

0  9 

0  14 
0  7 


0  7 

0  7 

0  7 

0  8 


0  4  6 


0  14 

0  14 

1  0 

0  4 

0  4 

0  4 

0  7 
0  7 

0  14 
0  4 


0   9  0 


.5  o 


Rs.  A.  P, 


0  2  0 
0   2  0 


2  0 

2  0 

2  0 

2  0 

2  0 

2  0 

2  0 

2  0 

2  0 


Rs.  A.  P, 


"SO 


1I« 


w  w  3 
"  o  P 

o 
O 


2  0  0 
2   0  0 


0  0 
0  0 


0   2  0 


2   0  2 
0  2 
2   0|  4 

1 


2  0 

2  0 

2  0 

2  0 

2  0 

2  0 

2  0 


0   2  0 


2  O, 


0|  1 
1 


0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 


I  9  B 


5  po  o  flS 


Rs.  A.  p. 


3  12  6 
3   6  6 


3   0  8 

3   0  8 

2  13  8 
1  12  8 

1  10  9 

1  10  9 

3  4 

3  12  6 

1  10  9 

18  0 

3   6  6 

3   6  6 

6   4  0 

18  0 

18  0 

18  0 

1  10  9 
1  10'9 

3   6  6 

18  0 

3   4  0 

1  12  3 

1  12  3 

1  10  9 

2  13  8 


B 


Board 


Cloth 


Board 


Cloth 

Board 
If 
)t 

Cloth 
» 

Board 
>t 

Cloth 
Board 

i> 
>• 

Cloth 


I 
II 


III 

IV 

V 
VI 

VII 

VIII 

IX 

X 
XI 

XII 

XIII 
XIV 
XV 

XVI 

XVII 

XVIII 

XIX 
XX 

XXI 
XXII 

XXIII 

xxrv 

XXV 
XXVI 
XXVII 
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APPENDIX 


Statement  ihomng  coit  of  Judicial  Registers  (Givilf  Griminal  and  Common  to  hath 


1 

2 

3 

Ko.  of  Register. 

Name  of  Register. 

Papbb. 

Desoription 
of  paper. 

Size  of  sheet. 

Quantity  of 
paper. 

K  a  t  0  por 
quire. 

I  t 
t 

o 

■43 

s 

o 

CRIMINAL  REGISTERS. 

O  R 
Vfi.  o. 

BS.A.P. 

T  A 

Register  of  Cognizable  offenoes  institnted 

Fnll 

f  Ull 

A  IS 
V  x« 

0 

on  complaint  or  on  the 

motion  of  Magistrate. 

T  R 

)} 

Cognizable  offences  reported 

11 

u  iz 

r 
M 

by  the  Police  nnder  sec- 

tions 157  and  173  of  the 

Criminal  Procednre  Code 

T  rs 

tf 

Non-cognizable  offences 

It 

A  A 

If  X2 

1 
v 

11 

Cases  nnder  the  I.  Penal  Code 

II 

4  0 

n  19 

0 

Tf  T 

n 

Cases  nnder  the  Special  or 

II 

9  n 

n  R 

V  o 

0 

Local  Laws. 

1 

TV 

*• 

Miscellaneons  criminal  cases 

Half 

L  u 

0 

V 

>» 
It 

Cases  decided  in  each  Court 

Fnll 

A  n 

1 

0  12 

0 

VT 

V  X 

Showing    the    number  of 

II 

9  n 

0  6 

0 

offences    reported  and 

brought  up  for  trial  and  of 

persons  discharged. 

VII 

i> 

Cases  tried  by  District  Msgis- 

11 

1  0 

0  3 

c 

trates  nnder   section  80, 

1 

Criminal  Procednre  Code. 

VIII 

t> 

Sessions  trials   

Half 

0  12 

0  1 

6 

IX 

t* 

Trial  of  European  British 

1 

II 

0  12 

0  1 

6 

subjects  (for  District  Courts) 

.  * 

X 

tt 

Trial  of  European  British  sub- 

II 

0  12 

6 

0  1 

6 

jects  (for  Sessions  Courts). 

1 

XI 

Complaints  against  or  enqui- 

n 

0  12 

0  1 

6 

ries  into  conduct  of  Gov- 

emmenc  officials. 

XII 

» 

Appeals  in  criminal  cases  ... 

II 

1  0 

0  3 

Q 

XIII 

Dates  fixed  for  trial  of  crimi- 

II 

1  0 

0  8 

C 

nal  cases. 

XIV 

n 

Prisoners  under  trial 

11 

1  0 

0  8 

0 

XIV  A 

» 

Prisoners  admitted  and  re- 

Full 

2  0 

0  6 

c 

moved  from  the  lock-up. 

1 

XV 

Witnesses  attending  Criminal 

Half 

1  0 

0  8 

c 

courts. 

XVI 

It 

Court  fees  realized  daily  ... 

11 

0  12 

0  1 

6 

XVII 

It 

Fines   

Fnll 

1  0 

0  3 

0 

XVIII 

11 

Fines  realized   

Half 

0  12 

0  1 

6 

XIX 

t> 

Unexpired  sentences  

Full 

2  0 

0  6 

0 

XX 

Record-keeper's  General  Register 

i 

II 

6  0 

1  8 

c 

COMMON  TO  BOTH  COURTS. 

A 

Register  of  Receipts  of  deposits 

11 

1  0 

0  3 

0 

fi 

•1 

Repayments  on  account  of 

II 

1  0 

0  3 

0 

deposits. 

J 
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A — continued. 

Courts)  printed  at,  and  supplied  by,  the  Lahore  CentralJail  Lithographic  Press, 


lA  ^  u 

s  * « 

O  O  O 


200 


200 


200 
200 
200 

200 
200 
200 


200 

200 
200 

200 

200 


200 
200 

200 
200 

200 

200 
200 
200 
200 
400 


200 
200 


®  a 


«  .2 


Rs.  A.  P.Rs.  A.  P. 
1   8   o!  3   0  0 


1  8 

0  12 

1  8 
1  8 


1   8   0  3   0  0 


18  0 
18  0 
18  0 


3  0  0 
3  0  0 
8    0  0 


0  12   0  1    8  0 

1  8  0  3  0  0 
1    8   0  3   0  0 


1    8   0  3  0  0 

0  12   0^  1  8  0 

0  12   0  1  8  0 

i 

0  12   01  8 

0  12   0  1  8 


0  12  0  1  8  0 
0  12   0  1    8  0 


0  12   0  1 

1  Q   0  3 


0  12   0  1 


18  0 
18  0 


0  12   0  1    8  0 


3  0  0 
3    0  0 


to 


Rs.  A.  P 
0  14  6 


0  14  6 


0  14 

0  14 
0  14  6 


0  7  3 
0  14  6 
0  14  6 


0  14  6 

0   7  3 

0   7  3 

0   7  3 

0   4  6 


0  7  3 
0   7  3 


0  7 
0  14 


0   7  3 


0   7  3 

0  14  6 
0  7 

0  14  6 

10  0 


0  14  6 
0  14  6 


if 

©  So 

Rb.  a.  p. 
0   2  0 


0   2  0 


0  2  0 
0  2  0 
0   2  0 


0 

0  2 
0  2 


to 
a 


s 


O  m 

o 


Rs.  A.  P 
2   0  0 


2   0  0 


2  0  0 
2  0  0 
2   0  0 


2  0 
0 
0 


0   2  0 


0   2  0 


2  0 

2  0 

2  0 

2  0 

2  0 


0  2  0 
0   2  0 


Ra.  A.  P. 
3  12  61 


3  12  6 


3  12  6 
3  12  6 
8   6  6 


0  1  12  3 
0,  3  12  6 
0  3  6 


2   0  0 


0  2  0  1    0  0 

0  2  0  1   0  0 

0  2  0 

0  2  0 


10  0 
10  0 


0  2  0,  1  0  0 
0   2   0  1    0  0 


1   0  '  0 


2  0  0 
2   0  0 


3  6 


1  10 
1  10 


1  10  9 
18  0 


1  12  3 

1  12  3 

1  12  3 

3   6  6 

1  12  3 

1  10  9 

3   3  6 

1  10  9 
3  6 
6  4 


3  3  6 
3   3  6 


Board 


Cloth 


Board 
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APPENDIX 

Statement  showing  cost  of  Judicial  Registers  (Civily  Criminal  and  Common  to  ho& 


I 


o 


Name  of  Hegister. 


Papeb. 


o 


C 
D 

E 
F 

F2 
G 

H 

I 

J 

K 
L 
M 


Register  of  General  receipts  and  deposits 
Contingent    expenditure  in 
Jodicial  Department. 
Files  taken  f  rom'Record  Room 
Applications  for  copies  (both 
English  and  Vernacular). 
Copjists  (Suglish  only) 
Miscellaneous  proceedings  re- 
ceived from  other  Courts 
Despatch  of  packets  and  let- 
ters. 

General    Orders   issued  in 
Judicial  Department. 
Property  received  in  Ndzir's 
Store-room. 
Government  employes 

Character  Book   

Register  of  Petition-writers 


Half 

}) 

Full 

'a 

E 

Half 

a 

FuU 

»i 

i» 

Half 

Q.  S. 

0  12 
0  12 

0  12 
2  0 

2  0 

1  0 

0  12 

0  12 

1  0 

1  0 
1  0 
1  0 


I  o 
I  o 


RS.1.P. 

0  1  « 

0  1  € 

0  1  i 

0  6  fl 

0  (1  0 

0  3  C 

0  1  ^ 

!  0  1  fi 

0  3  Q 

0  3,C 

0  3'0 

0  3  0 


KoTK. — Dztra  copies  of  headings  can  be  supplied, 
Do.  do.  do.| 
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A — concluded. 

Courts)  printed  at,  and  supplied  by,  the  Lahore  Central  Jail  Lithographic  Press, 


4 

5 

6 

7 

8 

9 

Printing. 

Binding. 

Cost  of  beading  to 
each  Register. 

Cost  of  ruling. 

1  Cost  of  each  Regis- 
ter (T  o  t  a  1  of 
colamns  3,  5,  6 
and  7). 

m 

a 

§ 

No.  of  Register. 

w 

O 

ii 

z; 

Number  of 
pages. 

Total  number 
of  pages 
charged  for. 

Rate  per 
hundred 

1 

P. 

.s 
*c 

Cm 

o 

••3 

CO 

• 

bio 

.5 

Rs.  A. 

P. 

Rb.  a.  p. 

Rs.  A. 

P. 

Rs.  A. 

P. 

Rs.  A.  P. 

Rs.  A. 

P. 

25 

2 

200 

0  12 

0 

1 

8  0 

0  7 

3 

0  2 

0 

1 

0  0 

1  10 

9 

Board 

C 

26 

2 

200 

0  12 

0 

1 

8  0 

0  7 

3 

0  2 

0 

1 

0  0 

1  10 

9 

}> 

D 

25 

2 

200 

0  12 

0 

1 

8  0 

0  7 

8 

0  2 

0 

1 

0  0 

1  10 

9 

11 

E 

50 

2 

200 

1  8 

0 

3 

0  0 

0  14 

6 

0  2 

0 

2 

0  0 

3  6 

6 

»i 

F 

50 

2 

200 

1  8 

0 

3 

0  0 

0  14 

6 

0  2 

0 

2 

0  0 

8  6 

6 

F2 

25 

2 

200 

1  8 

0 

3 

0  0 

0  8 

5 

0  2 

0 

2 

0  0 

2  13 

8 

Cloth 

G 

25 

2 

200 

0  12 

0 

1 

8  0 

0  4 

6 

0  2 

0 

1 

0  0 

1  8 

0 

u 

H 

25 

2 

200 

0  12 

0 

1 

8  0 

0  7 

3 

0  2 

0 

1 

0  0 

1  10 

9 

Board 

I 

25 

2 

200 

1  8 

0 

3 

0  0 

0  14 

6 

0  2 

0 

2 

0  0 

3  3 

6 

» 

J 

25 

2 

200 

1  8 

0 

3 

0  ( 

0  8 

8 

0  2 

0 

2 

0  0 

2  13 

8 

Cloth 

K 

25 

2 

200 

1  8 

0 

3 

0  0 

0  8 

8 

0  2 

0 

2 

0  0 

2  13 

8 

L 

50 

2 

200 

0  12 

0 

1 

8  0 

0  7 

3 

2  2 

3 

Board 

M 

full  sheet,  at  Hs.  4-0-0  per  100  copies, 
half  sheet,  at  Rs.  3-0-0  do. 
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The  llth  November  1892. 

No.  4518  0' — To  be  substituted  for  the  Book  Circular  of  the  same  No. 
and  date. 


BOOK  CIROULAE  No.  IV—3862  G.  op  1892. 

To 

All  Civil  Courts  in  the  Punjab. 

Dated  the  7th  September  1892. 

The  atteution  of  the  Judges  has  recently  been  drawn  to  a  most  irregular 

practice  which  prevails  in  some  Civil  Courts 
Subject.  connection  with  the  transfer  of  revenue- 

Irregular  nractice   of    transferring    pyji^g  land  of  jadgment-debtors  to(^ecre^ 
revenue-paying  land  of  jadgment-debtora    holders  by  mortgage  for  amounts  due  on 
to  decree- holders  by  mortgage,  for  sums    money  decree, 
due  ou  money  decrees. 

2.  It  appears  that  after  the  land  has  been  attached  in  execotion  of  the 
decree,  and  when  the  Collector  reports,  under  Section  326  of  the  Code  of  CiTil 
Procedure,  to  the  executing  Court,  that  the  decree  can  be  satisfied  by  a  tem- 
porary alienation  of  the  land  for  a  period  of  years,  the  decree-holder  refases  to 
accept  the  arrangement  or  to  take  the  laud  on  the  terms  proposed  by  the 
Collector,  but  applies  for  an  unlimited  mortgage  to  him  of  the  land  or  a  portion 
of  it  for  the  amount  duo  on  the  decree.  The  executing  Court  accepts  the 
decree- holder's  application,  nnd  orders  that  the  land  or  a  portion  of  it  be 
transferred  to  the  decree-holder  in  mortgage  until  the  amount  of  the  decree  is 
paid  ;  and  the  decree-holder  is  then  put  in  possession. 

3.  The  Judges  desire  to  point  out  to  executing  Courts  that  neither  Section 
326  nor  any  other  section  of  t!ie  Code  of  Civil  Procedure  empowers  a  Civil  Coort 
to  make  any  arrangement  affecting  the  land  of  a  judgment-debtor,  much  less  aa 
arrangement  by  wliich  the  land  is  made  over  to  the  decree-holder  for  an 
unlimited  time  without  providing  that  the  income  shall  be  applied  to  the 
liquidation  of  the  decree.  Under  Section  326  of  the  Code  the  utmost  the  Conrt 
is  competent  to  do  is  to  a^'thorize  the  Collector  to  provide  for  satisfaction  of  tlie 
decree  being  made  within  a  reasonable  period  in  the  manner  recommended  by 
the  Collector. 

4.  The  procedure  to  be  followed  upon  a  representation  being  made  by  the 
Collector  has  been  prescribed  in  the  rules  contained  in  pai-agraph  48  of  Jadidal 
Circular  No.  XXVII  in  the  Volume  of  Judicial  Circulai-s,  3rd  edition. 

5.  If  the  requisite  authority  be  given  by  the  Court  to  the  Collector  the 
Court's  proceedings  are  io  be  rejjnlated  by  rules  III  and  IV  in  paiagraph  48;  if 
it  is  withheld,  neither  the  Conit  nor  the  Collector  is  competent  to  make  an j 
disposition  whatever  of  the  laiwl  or  share  of  the  judgment-debtor  in  execution 
of  the  decree-holder's  decrt^e 

6.  The  Judges  desire  to  impress  upon  executing  Courts  the  necessity  of 
adhering  strictly  to  the  provisions  of  the  Code  and  of  the  Circular  above  quoted 
in  dealing  with  property  to  which  Section  326  applies  ;  and  to  add  that  serioQS 
notice  will  be  taken  of  any  irregular  practice  of  the  kind  adverted  to  at  the  com- 
mencement of  this  Circular  which  may  come  to  their  knowledge. 
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CIRCULAR  MEMO.  No.  15—4541  G.  op  1892. 


To 

All  Skssions  Judges  in  tqe  Punjab. 

Dated  lUh  November  1892. 

The  Judges  of  the  Chief  Court  find  it  is  not  the  practice  in  some  Sessions 
Courts  to  place  the  Calendar  and  reasons  for  commitment 
Subject.  npon  the  file  of  the   Sessions  Court,  and  that  the 

—  instructions  on  the  subject  contained  in  parao^raphs 

Trial  of  Sessions  cases.      18  to  23  of  Judicial  Circular  No.  LIV  of  the  Volume 
of  Judicial  Circulars,  3rd  edition,  are  not  sufficiently 
clear ;  the  followin^if  alterations  have  accordingly  been  made  in  them,  and  are 
published  for  information  and  guidance. 

2.    Substitute  the  following  for  the  first  clause  of  paragraph  18  : — 

18.    "When  a  commitment  is  made,  the  Magistrate  should  notify  the  fact, 
and  transmit  the  following  papers  to  the  Court  of  Session  : — 

(a)  the  record  of  the  original  inquiry,  including  the  order  of  commitment 
made  nnder  Section  213  of  the  Code  of  Criminal  Procedure,  and  a 
cojiy  of  the  originnl  charge  made  under  Section  210  of  the  said 
Code  ; 

(h)  the  original  charge  framed  under  Section  210  of  the  Code  of  Criminal 
Procedure ; 

(c)  the  Calendar,  as  required  by  paragraph  13  of  this  Circular; 

(d)  the  reasons  for  commitment,  prescribed  by  Section  213  of  the  Code  of 

Criminal  Procedure,  and  paragraph  14  of  this  Circular,  whether 
endorsed  on  the  Calendar  or  separately  recorded." 

3.  Add  as  a  new  pamgraph  after  paragraph  20  : — 

"  20  (a).    The  papers  referred  to  in  paragraph  18,  clauses  (y,  {c)  and  (d)^ 
form  the  basis  of  the  Sessions  tile.    Of  these  the  charge,  either  as  originally 
framed  by  the  Magistrate,  or  as  amended  in  the  Sessions  Court,  must  bo  read 
out  at  the  commencement  of  the  trial  in  open  Court,  but  neither  the  Calendar  I 
nor  the  reasons^or  j;ommitment jieed  to  be,  or  should  ^^^^^^[!^^^^^^*^**"^*'^*^^  ^ 

4.  Substitute  the  following  for  paragraph  21 : — 

•*2l.  The  papers  to  be  transferred  to  the  Sessions  file  from  the  record  of 
inquiry  ((a)  in  paragraph  18)  are,  briefly,  those  admitted  in  evidence  by  the 
Sessions  Court." 

5.  Substitute  the  following  for  the  first  sentence  of  paragraph  23  : — 

"  23.   Every  paper  to  be  transferred  to  the  Sessions  file  shall  be  first  read 
out  in  full  in  open  Court." 

6.  Add  the  following  sentence  to  paragraph  23  : — 

'*  On  every  paper  transferred,  an  endorsement  shall  be  made  to  the  effect 
that  it  has  been  read  out  and  admitted  in  evidence  and  transferred  to  the  file  of 
the  Sessions  Court." 
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CIRCULAR  MEMO.  No.  16—4639  G.  or  1892. 

To 

All  Civil  Cocuts  in  the  Punjab. 

Dated  22nd  November  1892. 

Several  instances  have  occurred  in  which  Civil  Coui'ts  in  the  Punjab  have 
Subject.  gent  vernacular  processes    to  Colonial   Courts  and 

Consular  authorities  for  service  on  persons  residing 
Manner  in  which  pro-    beyond  India,  and  especially  to  the  Superior  Courts  of 
be*^^ed^w\eD  t^^^^  %^8on  Settlements.    This  practice  is  not  authorii- 

t^b^  w%'ed  Msides^at  of  ed  by  the  Code  of  Civil  Procedure,  and,  apart  from  its 
British  India.  irregularity,  is  found  to  be  inconvenient,  as  the  CoTirts 

are  often  unacquainted  with  the  proper  designations  and  addresses  of  the 
Colonial  and  Consular  Officers  addressed,  and  the  latter  are  not  in  all  cases  able 
to  have  the  vernacnlar  processes  read. 

2.  The  Code  of  Civil  Procedure  (Sections  89  and  90)  prescribes  the  manner 
in  which  processes  of  the  Courts  in  British  India  are  to  be  served  when  the 
person  who  is  to  be  served  resides  beyond  the  limits  of  British  India,  and  has 
no  Agent  in  British  India,  empowered  to  accept  service. 

3.  When  such  person  resides  in  a  place  which  is  outside  British  India.^  bat 
in  territory  in  which  there  is  a  British  Resident  or  Agent,  or  a  Superintendent 
appointed  by  the  British  Government,  or  a  Court  constituted  by  the  Government 
of  India,  the  procedure  laid  down  in  Section  90  should  ordinarily  be  followed. 

4.  In  all  other  cases  described  in  paragraph  2  above.  Section  89  prescribes 
the  procedure  to  be  followed.  It  directs  that  the  summons  shall  be  addressed 
to  the  person  to  be  served,  at  the  place  where  he  is  residing,  and  forwarded  to 
him  by  post,  if  there  be  postal  communication  established  between  such  place 
and  the  place  where  the  Court  is  situate.  Cases  in  which  postal  communication 
does  not  exist  need  not  be  considered,  and  can  be  specially  dealt  with  by  the  Courts ; 
in  the  case  of  Courts  subordinate  to  the  District  Judge,  af*er  consulting  the 
latter. 

5.  The  provisions  cited  are  subject  to  those  contained  iu  Sections  91  and 
92  as  to  persons  who  hold  an  exceptional  position ;  and  of  Sections  98  and  9\ 
as  to  service  of  process ;  and  of  Section  95  as  to  postage,  but  subject  to  these,  the 
provisions  of  Section  89  find  Section  90  must  in  future  be  strictly  observed 
by  Civil  Courts  in  the  Punjab. 

6.  When  a  summons  or  other  process  is  issued  to  a  territory  in  which  there 
may  be  difficulty  in  having  the  vernacular  document  reader  translated,  it  should 
be  accompanied  by  a  translation  in  English. 

GENERAL  LETTER  No.  4640  G.  op  1892. 

To 

All  Sessions  Jodges  in  the  PcNav  n 

Dated  22nd  November  1892. 
The  attention  of  the  Judges  has  been  drawn  to  the  manner  in  which 
criminal  judicial  powers  are  sometimes  exercised  in 
SoBJECT.  Milit&ry  Cantonments  by  officers  appointed  perma- 

MaKiBterial  powers  exer.  ^^^^^^.^^  temporarily  to  be  Cantonment  Magistrat^. 
cieed  by  oflBcers  in  Military  There  is  reason  to  apprehend  that  the  provisions  of  the 
Cantonments.  Code  of  Criminal  Procedure  are  sometimes  ignored 

by  such  officers  in  dealing  with  accused  persons. 
Irregularities  are  found  to   occur  most  frequently  in  connection  with 
the  preparation  of  the  record  of  judicial  proceedings  held  by  these  officers  in 
their  magisterial  capacity. 
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2.  The  Judges  consider  it  desirable  that  measures  should  be  taken  to 
prevent  the  occurrence  of  such  irregularities  and  to  secure  that  the  procedure 
of  Magistrates  appointed  in  Military  stations  shall  conform  to  the  Code  of 
Criminal  Procedure, 

3.  With  regard  to  the  powers  exercised  be  such  officers  in  their  administra- 
tive capacity,  the  superior  coui4;s  ^ave  no  direct  concern  ;  but  the  proceedings 
in  every  case  dealt  with  in  a  magisterial  capacity  ought  to  be  conducted  and 
recorded  in  accordance  with  the  procedure  laid  down  in  the  Code,  whether  the 
case  be  one  of  a  breach  of  a  Cantonment  rule,  or  of  the  provisions  of  the  Police 
Act,  or  of  any  other  local  or  special  law,  or  falls  under  the  Indian  Penal  Code. 

4.  Three  modes  of  procedure  in  dealing  with  persons  accused  of  offences 
are  prescribed  in  the  Code  of  Criminal  Procedure,  namely  : — 

(1)  for  the  trial  of  summons  cases; 

(2)  „       „        warrant  cases ; 

(3)  in  summary  trials. 

The  last  mentioned  mode  of  procedure  can  only  be  adopted  where  the 
oflBcer  empowered  as  a  Magistrate,  is  a  Magistrate  of  the  1st  class,  and  has  been 
invested  personally  with  summary  powers ;  in  all  other  cases  the  ordinary  pro- 
cedure is  to  be  followed  accordingly  as  the  case  is  a  summons  case  or  a  warrant 
case. 

5.  District  Magistrates  should  be  reqreated  to  inspect  the  office  of  every 
officer  exercising  magisterial  powers  in  any  Military  station  within  their 
districts,  and  to  take  special  note  of  the  practice  adopted  in  preparing  the 
record  of  mftgisterial  proceedings^.  All  registers  maintained  be  a  Cantonment 
Magistrate  in  connection  with  his  magisterial  duties  should  be  inspected,  to 
ascertain,  first,  that  all  registers  required  to  be  maintained  by  the  orders  of 
this  Court,  are  maintained,  and,  secondly,  that  books  or  registers  not  so  pre- 
scribed are  not  used  for  the  purpose  of  recording  judicial  proceedings.  In  parti- 
cular, the  form  of  record  adopted  for  summary  trials  should  be  examined  in 
order  to  ascertain,  first,  that  it  answers  the  requirements  of  Section  263  of 
the  Code  of  Criminal  Procedure  ;  second,  that  it  is  used  only  by  officers 
invested  with  summary  powers  ;  and  third,  that  it  is  only  used  for  cases  which 
are  triable  summarily.  Where  it  is  found  that  a  practice  exists  of  using 
unauthorized  registers  for  purposes  of  record,  or  that  the  records  of  judicial 
proceedings  are  not  prepared  in  accordance  with  the  provisions  of  the  Code  of 
Criminal  Procedure,  the  point  should  be  specially  noted. 

6.  The  results  of  the  inspection  made  by  District  Magistrates  should 
be  reported  without  avoidable  delay.  Wheu  all  the  reports  have  been  received, 
the  Judges  will  be  in  a  position  to  frame  a  general  Circular  for  the  information 
and  guidance  of  Cantonment  Magistrates  in  exercising  their  magisterial 
functions. 

7.  In  the  meantime,  whenever  a  Military  Officer  without  judicial  experience 
is  appointed  to  thq.  office  of  Cantonment  Magistrate,  the  Magistrate  of  the 
District  should  take  measures  at  an  early  opportunity  to  advise  him  generally  as 
to  the  naanner  in  which  his  magistenal  powers  should  be  exercised,  and  to 
especially  direct  his  attention  to  the  prescribed  modes  of  procedure  and  of 
record. 

The  2dt.h  November  1892. 
Addenda  bt  Corrigenda. 
No.  4738  G. 

1.  Paragraphs  13  and  16  of  Judicial  Circular  XIV  of  the  Volume  of 
Judicial  Circulars,  3rd  edition,  are  cancelled. 
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2.  For  paragraphs  14>  and  15  of  the  same  Circnlar  substitute  the  fol- 
lowing : — 

14.  Postage  charges  on  all  processes,  notices  and  other  such  documents, 
issned  from  any  Court  and  transmitted  by  post,  are  to  be  paid  by  means  d 
service  postage  stamps,  without  any  additional  charge  being  levied  from  ihe 
parties  at  whose  instance  the  process  or  docament  is  issned.  In  cased  in  which  it 
is  considered  necessary  to  register  the  cover,  the  fee  for  registering  it  will  also 
be  paid  by  means  of  service  postage  stamps. 

*'  15.  Processes  received  for  service  from  Courts  in  other  provinces  should 
be  returned  in  service  postage  paid  covers,  the  service  stamps  being  provided  by 
the  returning  Court.  Similarly  processes  returned  to  Punjab  Courts  from  Coorti 
in  other  provinces  will  be  sent  in  service  postage  paid  covers.  The  same  rule 
of  course  applies  to  processes  returned  by  or  to  other  Courts  in  the  same 
province. 

"  Service  postage  labels  required  for  this  purpose  will  be  obtained  io  the 
usual  way." 

The  30th  November  1892. 
No.  4753  G. 

In  Chief  Court  Notification  No.  3823  G.,  dated  the  1st  September  1892 

or — 

"  Christian  ...  Ash  Wednesday  ...  22nd  February  ...  1  day" 

read 

"  Christian  ...  Ash  Wednesday  ...  15th  February  ...  1  day  " 

and  for  »^ 

Christian  ...  Good  Friday        ...    7th  April       ...  1  day" 

read 

"Christian  ...  Good  Friday      ...  31st  March      ...  1  day." 


CIRCQLAR  MEMO.  No.  18—4832  G.  op  1892. 

To 

All  Courts  in  the  Punjab. 

Dated  the  9th  December  1892. 

The  attention  of  all  Courts  is  invited  to  the  alterations  made  in  the  Court 
Fees  Act  and  Indian  Stamp  Act  by  Acts  VIII  of  1890 
Subject.  and  XII  of  1891.    A  statement  of  the  changes  made  is 

CotrtTe'is^'dltt   '^^l*^'tction  34  o£  the  Court  Fees  Act.  no. 
Stamp  Act  by  Aou  VIII  of    enacted  makes  the  sale  of  Court  Fees  stamps  by  anj 
1890  and  XII  of  1891.         person  other  than  a  licensed  Tender,  a  punishable 
offence. 

3.  Attention  is  also  invited  to  the  annexed  Circular  No.  7,  dated  the  Itth 
November  1892,  issued  by  the  Superintendent  of  Stamps^ 
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APPENDIX  I. 

List  showing  the  alterations  and  amendments  made  by 
Acts  VIII  of  1890  and  XII  of  1891  in  the  Court 
Fees  and  Indian  Stamp  Acts. 


No.  I  Subject  OP  Title. 


VII 


VII 


Court  Fees  Act,  1870 


Ditto 


Particulars  of  alteratioDS  and 
amendments. 


Sy  Act  r/II  0/1890. 

Schedule  19H  and  Article  10  of  Schednlo  I 
have  been  repealed. 


By  Act  XII  of  mi. 


In  Section  3  the  tvonl  **  sixteen'*  has  been  re- 
pealed. 

In  Section  7t  paragraph  IV,  last  clause,  the 
following  words  have  been  repealed  : — "And 
the  provisions  of  the  Code  of  Civil  Procedure, 
Section  31,  shall  apply  as  if  for  the  word 
'*  claim'*  (he  words  **  relief  sought were  sub- 
stitnted. 

*  Section  10,  clause  iii,  has  been  repealed. 
Section  19,  clause  ii,  has  been  repealed. 
In  Section  19  C  (inserted  by  Act  XIII  of  1875, 
l^ection  6),  first  line,  the  uord    such*'  has  been 
repeale<l. 

In  Section  19  G  (inserted  by  Act  XIII  of  1875, 
Section  6),  the  irordu  and  figures  **  after  the 
first  day  of  April  1875,  or  "  have  been  re- 
pen  led. 

Sections  2^4  and  32  have  been  repealed. 
Schedale  II,  Articles  8  and  9,  have  been  re- 
pealed. 

For  Section  34  suluf'ittiie  the  folio  wing  : — 
34  (1).  The  Local  Government  may  from  time 
I  t^ftieof  to  time  make  rules  for  regulating 
PtampsJ  the  sale  of  stamps  to  be  used  under 
this  Act,  the  persons  by  whom  alone  such  sale 
is  to  be  conducted  and  the  duties  and  remu- 
neration of  such  persons. 

(2)  .  All  snch  rules  shall  be  published  in  the 
local  official  Gazette,  and  shall  thereupon 
have  the  force  of  law. 

(3)  .  Any  person  appointed  to  sell  stamps  who 
disobeys  any  rule  made  under  this  section, 
nnd  any  person  not  so  appointed  who  sells  or 
offers  for  sale  any  stamps,  shall  be  punished 
with  imprisonment  for  a  term  which  may 
extend  to  six  months,  or  with  fine  which  may 
extend  to  five  hundred  rupees,  or  with  both. 

In  Schedule  I,  Article  2,  for  "  Act  XIV  of  1859 
(to  procide  for  the  limitation  of  suits).  Section 
15,"  read  **  the  ^^pecitic  Relief  Act,  1877,  Sec- 
tion 9." 
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Year. 

No. 

Subject  or  Title. 

Particulars  of  aUerations  and 
amendmeDts. 

1870. 

VII 

Court  Fees  Act,  1870   

In  Schedule  II,  Article  4,  for  "  Bombay  Act 
No.  y  of  1864  (to  give  Mdmla(ddr$'  Corrtf 
^risdiction  in  certain  case*  to  maintain  exist' 
ing  possession  or  to  restore  possestiom  to  any 
party  dispossessed  cthertmse  than  hf  come  of 
lotc),"  read  **  the  Mamlatdilrs'  Courts  Act, 
1876." 

1879. 

I 

Indinn  Stamp  Act,  1879 

Section  2,  from  the  commencement  down  to 
the  word  *'  bui"  has  been  repealed. 

Schedule  11,  Article  2,  clauses  (fc)  and  (#), 
repealed. 

Schedule  II,  Article  10,  has  been  repealed. 
Schedule  II,  Article  11,  clause  (b),  has  been 

repealed. 
Schedule  III  has  been  repealed. 
In  Schedule  I,  Article  5,  clause  (fc),/«pr" right" 

read  *'  rif^hts." 
In  Schedule  II,  Article  13,  clause  (6),  before 

'*  annual  "  insert  "  average." 

APPENDIX  II. 

Circular  No.  7,  issued  by  the  Superintendent  oJ^Stamps,  Punjab,  dated  the  lOth  yotemberlSSt 

It  hfts  come  to  notice  that  in  one  district  the  alteration  in  the  Inw  with  repird  to  ihe»lc 
of  Court  Fee  stamps  (including  labels)  which  was  effected  by  Act  XII  of  1891,  and  to  which 
special  attention  was  invited  in  this  o6Sce  Circular  No.  9,  dated  8th  October  1891,  has  been 
lost  sight  of.  Under  the  orders  of  the  Financial  Commissioner  it  is,  therefore,  requested  that 
all  Deputy  Commissioners  will  report  whether  effect  has  been  given  to  the  inetruccioDi 
oontnined  in  the  second  paragraph  of  that  Circular. 

2.  Under  the  law,  as  it  now  stands,  the  £ule  of  a  Court  Fee  stamp  or  label  by  any  perton 
other  than  a  licensed  vendor  is  an  offence  punishable  under  Section  34  of  the. Act  with  ax 
months'  imprisonment  or  with  fine.  The  effect  of  this  provision  should  be  to  afford  almow 
perfect  security  against  the  fraudulent  re-use  of  Court  Fee  labels,  a  consideration  thst  mik^s 
the  matter  one  of  the  first  importance.  This  view  is  fully  explained  in  the  annexed  extiact 
from  a  letter  to  the  address  of  the  Junior  Secretary  to  Financial  Commissioner. 

3.  Steps  should  be  taken  to  insure  that  the  state  of  the  law  is  thoroughly  understood  bj 
the  subordinate  Courts  and  by  the  officials  in  the  district  Record  Room. 

Extract  (para.  4)  from  letter  No.  31,  dated  5th  October  1892,  from  the  Superintendent  of 
Stamps,  Punjab,  to  the  Junior  Secretary  to  Financial  Commissioner,  Punjab. 

As  regards  the  general  questions,  arirting  out  of  this  case,  it  appears  to  me  dear  thit 
whatever  may  have  been  the  danger  of  such  frauds  (and  it  was  undoubtedly  groat)  and  io  long 
as  these  labels  could  circulate  freely  from  hand  1o  hand  that  danger  ought  to  have  practicflllv 
ceased  when  the  amending  Act  was  passed  in  1891.  Every  vendor  sellinar  an  adhesive  Court 
Fee  label  is  required  by  Role  XI  of  the  rules  published  in  Punjab  Government  Notification 
No.  1729,  dated  4th  July  1885,  to  enface  on  it  the  name  of  the  purchaser,  and  date  of  sale. 
Under  the  provisions  of  the  law,  as  it  now  stands,  a  label  purchased  by  A  and  enfaced  with  bis 
name  at  the  tima  of  purchase  can  be  filed  by  him  only,  or  at  all  events  it  cannot  pass  throoph 
the  hands  of  B,  C,  D,  <&c.,  and  be  tiled  by  any  one  of  them  as  it  could  before.  So  that  if  eiiber 
party  in  a  suit  filed  a  label  which  is  not  enfacad  in  his  name,  the  fact  ought  at  once  to  attract 
the  attention  of  the  responsible  official  of  the  Court,  and  lead  to  inquiry.  Formerly,  the 
circumstance  would  have  been  in  no  way  remarkable.  I  think  it  will,  therefore,  be  eVideat 
that  the  most  ordinary  care  would  now  at  once  lead  to  the  detection  of  an  attempt  to  re-a«  • 
Court  Fee  Inbel  which  had  been  abstracted  from  another  file,  or  intercepted  when  handed  io  ai 
talabana.  To  give  such  an  attempt  any  chance  of  success,  it  would  be  necetsarj  to  alter  tbt 
name  on  the  stamp,  and  the  danger  of  anch  alterations  being  made  appears  to  me  to  be  nrr 
•light.  Of  , 
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CIBGULAB  MBMO.  No.  19—4851  G.  of  1892. 

To 

All  Sessions  Judoks,  District  Magistrates  and  Maqistrates 

IN  THE  Punjab. 

Dated  10th  December  1892. 

The  annexed  statement,  showing  parti(|i1ar8  regarding  prisoners  confined 
in  a  Judicial  Lock-np,  is  to  be  snbstitnted  for  Form  B  attachea  to  Book  Circular 
No.  XVIII— 3822  G.,  dated  the  5th  September  1890,  and  referred  to  in 
Rule  Vni  of  the  rules  circulated  therewith. 


Digitized  by 


Google 


112 


CHIEF  OOUM  OTEOULAB  OEDBBS. 


[  BlOIIB 


r-l 
rl 

Hospital. 

Q 

J9d  sq^vop  |o  oi^BH 

1 

1 

*8q^\)ep  JO  jgqmTi^ 

'saors  1 
««iuipB  |o  joqran)!  1 

O 
iH 

'q^nota  qnasoad 

1 

K 

00 

•^1  1 

•ml  I 

CO 

'peone^nes  pira  paqoiAuoo 

1 

•R 

1 

lO 

*pef  fpibM  JO  pedjreqosia 

1 

1 



"nopvindod  pKjox 

•wl  1 

09 

•q^UOUI  9T{% 

Saunp  pdAieoex  laqnm^^ 

•11  1 

•wl  1 

f-l 

'qf^aoin  eaoiAOid  jo  esop 
Sararamaji  Jteqmn^ 

Ml  1 

•wl  1 

•  :  :- 

•a 

11  1 

ll 

II 

pp 

3 


O 
1^ 


.5 


00 

a 

B 

ts 


•2  0  8 


-§§1 

OS'S 

•9  si 

II* 
I. 


Digitized  by 


Google 


DiOB.  1892.  ] 


OHIEF  0OX7BT  OIROULAB  OBDEBS. 


113 


No.  4924  G.  OF  1892. 


To 


All  District  Judges  in  the  Punjab. 


Bated  Mth  December  1892. 


I  AM  desired  to  request  you  to  supply  information  in  the  accompanying^ 
form,  in  regard  to  females  imprisoned  under  the  orders  of  Civil  Courts,  for  each 
of  the  years  1890,  1891  and  1892. 

The  information  is  required  for  submission  to  Government  and  should  be 
supplied  before  the  31st  January  1893. 
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Any  other  remarks 
whieh  may  Appear 
necessary  to  explain 
the  case. 

Whether  measures  were  taken 
to  enforce  the  decree  otherwise 
than  by  imprisonment  before 
this  was  ordered.  If  not,  the 
reason  why  snch  measnres 
were  not  taken. 

Period  daring  which  she  remain- 
ed in  prison.   If  the  same  female 
was  imprisoned  more  than  once, 
the  period  ihe  was  confined  on 
each  occasion. 

Whether  imprisoned  in  execution 
of  a  decree  for  custody  of  wife, 
or  in  execution  of  a  money  decree 
or  under  an  order  passed  before 
decree. 

Name  of  female. 

Digitized  by 


Google 


Bscs.  1892.  ] 


CHIEF  COUBT  CIECULAB  ORDKKS. 


115 


CIRCULAR  MEMO.  No.  20-4995  G.  or  1892. 

To 

All  Criminal  Couets  in  the  Ponjab. 

Dated  20th  December  1892. 

Two  points  in   connection  with  the  preparation  of  District  Criminal 
Statement  No.  II  have  been  referred  to  the  Jndges  for 
SuBJicT.  instmctions,  namely 

Alteration  of  Districfc 
GrifDinal  Statement  No  II. 

(1)  how  cases  are  to  be  shown  in  which  no  action  has  been  taken  on  the 

complaint  in  consequence  of  the  failure  of  the  complainant  to  appear 
for  examination,  and  on  which  the  final  order  passed  is  that  the 
complaint  be  consigned  to  the  record  room ; 

(2)  where  cases  are  to  find  a  place  in  the  return  (which  have  been  shown 

in  the  column  of  cases  returned  as  true)  in  which  processes  have 
issued,  but  an  order  has  been  made  under  Section  247  or  Section  2i9 
of  the  Code  without  the  accused  having  appeared  before  the  Court ; 
note  V  of  the  statement  requiring  that  only  cases  in  which  an  accused 
person  has  appeared  before  the  Court  in  person  or  by  agent  shall 
be  shown  in  columns  8  to  19  of  the  statement. 

2.  In  regard  to  the  first  class  of  cases  the  Judges  desire  to  point  out  that 
if  the  provisions  of  Sections  200  and  203  of  the  Code  are  complied  with  no 
difficulty  can  arise. 

Section  200  requires  that  the  Magistrate  taking  cognizance  of  a  complaint 
shall  at  once  examine  the  complainant,  and  he  may  then  proceed  to  dispose  of  the 
case  under  Section  203,  if  in  his  judgment  no  sufficient  ground  for  proceeding 
exists. 

As  the  complainant  must  attend  when  a  complaint  is  presented,  he  is 
always  available  for  examination  at  that  time.  The  practice  in  most  districts 
however,  is  for  one  of  the  Magistrates  at  head-quarters  to  receive  all  complaints, 
and  to  distribute  them,  under  the  orders  of  the  District  Magistrate,  among  the 
other  Magistrates,  and  some  delay  occurs  before  the  complainant  is  called  up  for 
examination ;  meanwhile  the  complainant  often  goes  away, — either  because  he 
becomes  tired  f  waiting ;  or  because  he  decides  on  reflection,  or  under  the  advice 
of  friends,  to  drop  the  case ;  or  because  the  friends  of  the  accused  have  adjusted 
the  dispute, — and  the  Magistrate  is  unable  to  take  further  action. 

If  complaints  are  sent  without  delay  by  the  distributing  officer  to  the 
Magistrate  who  has  to  take  cognizance  of  them,  and  are  promptly  taken  up  by 
such  Magistrate  proceed  in  to  call  up  the  complainant  and  examine  him 
forthwith,  the  number  of  cases  in  which  no  action  can  be  taken  should  be 
extremely  small,  but  such  cases  as  do  occur  must  for  statistical  purposes  be 
shown  in  column  4  of  the  return  as  "  complaints  rejected  under  Section  203  of 
the  Code  of  Criminal  Procedure,  without  reference  to  the  Police."  (The  colunm 
of  the  return  quoted  is  that  of  the  revised  District  Statement  No.  II). 

3.  With  regard  to  the  second  class  of  cases  alluded  to  in  the  first  paragraph, 
a  column  has  been  added  to  the  return,  after  column  7,  showing  "  cases  disposed 
of  under  section  247  or  section  259  of  the  Code  of  Criminal  Procedure  in  which 
the  accused,  though  summoned,  has  not  appeared  in  Court  in  person  or  by 
agent." 
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The  20th  December  1892. 
Addendum. 

No.  4.997  G.— After  Bute  III  of  the  Rulegfor  the  supply  of  copies^  pubUthed 
with  Booh  Circular  No.  Ill  of  1890  which  takes  the  place  of  Judicial  Cireulaf 
No.  G XX  VII I  of  the  Volume  of  Judicial  GircularSy  3ri  edition^  add  the  fcUomg 
note: — 

"  ?foi<*.— Applications  for  oopiea  may  be  mado  by  persons  entitled  to  receive  them  under  Bob 
III  or  by  persons  anthorized  by  soch  persons  to  act  on  their  behalf ;  the  aothoritj  need 
not  necessarily  consist  of  a  formal  powey-of-attorney,  bat  the  officer  anthorized  nnder 
Rale  IV  to  receive  nnd  deal  with  applications  fur  copies  mast  satisfy  himself,  ia  sask 
manner  as  he  considers  sufficient,  that  the  person  applying  is  either  himself  entitled  to 
the  copy  applied  for  ander  Hale  III,  or  has  in  fact  been  authorized  to  act  for  a  p^iODSo 
entitled. 

CIRCULAR  MEMO.  No.  22— 5064  G. 

To 

All  Divisional  Judges,  Dkputy  Commissioners  and 

District  Judges  in  thb  Punjab. 

Lated  2ith  December  1892. 

Subject.  Jndges  have  from  time  to  time 

—  pointed  one  that  the  amount  of  civil  bnsi- 

Tahflildars  required  to  diapose  of  a    ness  disposed  of  by  Talisildars  is  inadequate 
proper  amount  of  Civil  Judicial  bubi-    in  many  districts, 
ness. 

2.  In  paragraph  2  of  Book  Circular  No.  XX— 4  246  G.,  dated  the  24t!i 
October  1890,  instructions  were  issued  that  land  suits  of  the  jurisdiction  T&hie 
of  Rs.  100  and  under  should  ordinarily  be  made  over  to  Tahsildars  for  disposal ; 
and  in  the  annual  notes  on  the  civil  work  done  by  Tahsildars  and  Mnnsife,  it 
has  been  repeatedly  stated  that  under  ordinary  circumstances  each  Tahsildar 
may  be  expected  to  dispoRe  of  not  less  than  15  cases  a  month  for  eleven  months 
of  the  year.  This  is  a  very  moderate  estimate  and  in  several  districts  has  been  j 
reached  or  exceeded  without  interfering  with  the  other  duties  which  Tahsildars  ! 
have  to  perform.  . 

3.  In  remarking  on  Appendix  A  attached  to  the  Report  on  the  administra- 
tion of  Civil  Justice  for  the  year  1891,  the  Hon*ble  the  Lieutenant-Governor 
has  instructed  the  Judges  to  bring  to  the  notice  of  Deputy  Commissioners  and 
District  Judges  the  necessity  for  requiring  the  Tahsildar  agency  to  dispose  of  a 
proper  share  of  civil  business.  His  Honour's  remarks  will  be  found  in  the 
subjoined  letter  to  which  the  attention  of  Deputy  Commissioners  and  District 
Judges  is  invited. 

4.  District  Judges  are  requested  to  make  over  to  Tahsildars  (as  Mnnsifs) » 
sufficient  number  of  civil  cases  to  ensure  the  disposal  of  not  less  than  165  dvil 
cases  by  each  Tahsildar  in  each  yenr.  The  cases  made  over  to  Tahsildars  should 
consist  mainly  of  land  suits  not  exceeding  Rs.  100  in  jurisdiction  value,  or 
unclassed  suits  relating  to  village  a}.aui  or  agricultural  matters  within  their 
jurisdiction.  If  there  are  not  sulficient  cases  of  these  classes  to  enable  Tahsildars 
to  dispose  of  a  fair  amount  of  civil  work,  other  cases  should  bo  sent  to  them.  If 
in  any  district  Tahsildaj'S  are  not,  in  the  opinion  of  the  Deputy  Commissioner, 
in  a  position  to  dispose  of  an  averngo  of  165  civil  suits  in  each  year,  the  District 
Judge  should  report  the  matter  for  the  orders  of  the  Judges. 

5.  The  table  published  at  Appendix  A,  page  (iii),  of  the  Civil  J ufltice  Report 
for  1891,  shows  the  districts  in  which  action  should  at  once  be  taken  in  regaid 
to  this  matter,  and  should  be  referred  to. 
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Copy  of  a  Utter  No,  1192  -j^^,  datid  the  I6th  December,  1892,  from  the  Junior  Secretary  to 

Government t  Punjabi  to  the  Registrar,  Chief  Court,  Punjab. 

Appendix  A  attached  to  the  Civil  Jastice  Report  for  the  year  1891  contains  a  note  by  you 
on  the  civil  work  done  by  Asaisiant  Comraisaioners,  Extra  Assistant  Commissioners,  Tahsil- 
dars  and  Mansifs,  and  in  this  note  appears  the  following  statement. 

"  There  were  11,075  land  snits  of  Rg.  100  or  less  in  value,  and  Tahsildars  might  have  dealt 
with  all  of  them,  and  allowing  165  civil  cases  per  officer  per  annum,  they  shoald  h^vo  disposed 
of  21,285  civil  suits  of  all  kinds.  The  work  done  by  this  agency  is  still  24  per  cent,  below 
what  it  should  be."  Ai  the  conclusion  of  para.  6  of  His  Honour's  Review  of  the  report  it  was 
said  that  the  Lieutenant-Governor  would  look  into  the  question  separately,  and  having  done 
BO,  His  Honour  desires  me  to  make  the  following  remarks. 

2.  It  will  be  seen  from  the  figures  given  in  Appecdix  A  of  the  Civil  Justice  Report,  that 
in  some  districts  the  Tahsildars  did  but  very  few  laud  cases,  or  indeed  very  little,  civil  judicial 
work  at  all.  For  the  whole  Province  the  average  number  of  civil  suits  of  all  kinds  disposed 
of  by  each  Tahsildar  was  125,  of  which  62  were  land  cases.  From  Table  II  appended  to  Chief 
Court  Book  Circular  No.  VII— 287,  dated  23rd  January  1885,  it  will  be  seen  that  at  the  time 
of  the  reorganization  of  the  Judicial  and  Executive  Services  in  1884  it  was  estimated  that 
Tahsildars  could  dispose  of  a  much  larger  number  of  civil  suits.  Probably  that  estimate  erred 
on  the  side  of  expecting  too  much  civil  judicial  work  from  Tahsildars,  still  the  figures  for  some 
districts  given  in  the  last  Civil  Justice  Report  show  that  these  officers  have  been  able  to  dispose 
of  a  considerable  amount,  186  land  snits  each  in  Hoshiarpnr,  136  in  Sialkot,  111 
in  Jnllundur  while  in  Karnal  the  average  was  only,  per  Tahsildar,  in  Gurgaon  4, 
in  Kohat  5,  &o.,  dbc.  In  Mooltan  and  Montgomery  the  total  number  of  cases  disposed  of  on 
the  average  by  each  Tahsildar  was  larger,  namely  269  and  257,  but  of  these  only  15  and  7 
respectively  were  land  suits.  It  therefore  appears  that  Deputy  Commissioners  and  District 
Judges  do  not  in  all  cases  give  suflSicient  attention  to  the  matter,  and  the  Lieutenant-Governor 
will  be  obliged  if  the  Judges  will  bring  the  matter  to  thcnotice  of  thoso  officers. 
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ACT  No.  II  OP  1892. 

(Passed  on  the  29th  January  1892.) 

An  Act  to  validate  certain  marriages  solemnized  under  Part  VI  of 
the  Indian  Christian  Marriage  Act,  1872. 

Whereas  provision  is  made  in  Parfc  YI  of  the  Indian  Christian  Marriage 
Act,  XV  of  1872,  for  the  solemnization  of  marriages  between  persons  of  whom 
both  are  Native  Christians,  but  not  of  marriages  between  persons  of  whom 
one  only  is  a  Native  Christian ; 

And  whereas  persons  licensed  ander  Section  9  of  the  said  Act  have  in 
divers  parts  of  British  India,  through  ignorance  of  the  law,  permitted  mar- 
riages to  be  solemnized  in  their  presence  under  the  said  Part  between  persons 
of  whom  one  is  a  Native  Christian  and  the  other  is  not  a  Native  Christian  ; 

And  whereas  it  is  expedient  that  such  marriages,  having  been  solemnized 
in  good  faith,  should  be  validated  ; 

It  is  hereby  enacted  as  follows 

1.   This  Act  shall  come  into  force  at  once. 

CommenoemeDt. 

2.  In  .this  Act  the  expression  "  Native  Christian"  has  the  same  meaning 
Deanition  Indian  Christian  Marriage  Act,  XV  of  1872. 

3.  All  marriages  which  have  already  been  solemnized  under  Part  VI  of  the 
Validation  of  irregalar    ^^^^'^^^  Christian  Marriage  Act,  XV  of  1872  between 

marriages.  persons  of  whom  one  only  was  a  Native  Christian, 

shall  be  as  good  and  valid  in  law  as  if  such  marriages 
had  been  solemnized  between  persons  of  whom  both  were  Native  Christians : 

Provided  that  nothing  in  this  section  shall  apply  to  any  marriage  which 
has  been  judicially  declared  to  be  null  and  void,  or  to  any  case  where  either  of 
the  parties  has,  since  the  solemnization  of  such  marriage  and  prior  to  the  com- 
mencement of  this  Act,  contracted  a  valid  marriage. 

4.  Certificates  of  marriages  which  are  declared  by  the  last  foregoing 
Validation  of  records  of    section  to  be  good  and  valid  in  law,  and  register-book^^^ 

inegnlar  marriages.  certified  copies  of  true  and  duly  authenticated 

extracts  therefrom,  deposited  in  compliance  with  the 
law  for  the  time  being  in  force,  in  so  far  as  the  register-books  and  extracts 
relate  to  such  marriages  sls  aforesaid,  shall  be  received  as  evidence  of  such 
marriages  as  if  such  marriages  had  been  solemnized  between  persons  of  whom 
both  were  Native  Christians. 

5.  References  in  this  Act  to  the  Indian  Christian  Marriage  Act,  XV  of 
Application  of  Act  to  mar-  shall,  so  far  as  may  be  requisite,  be  construed  as 

riagea  under  Act  V  of  1866.    applying  also  to  the  corresponding  portions  of  the 
Indian  Marriage  Act,  V  of  1865, 
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6.    If  any  person  licensed  under  Section  9  of  the  said  Act  to  grant  cer- 
Penalfcyfor  Bolemniziiig    tificates  of  marriage  between  Native  ChHstians  shali 
IrregoW  marvuigea.  ^"J  time  after  the  commencement  of  this  Act 

solemnize  or  effect  to  solemnize  any  marriage  under 
Part  VI  of  the  said  Act  or  grant  any  snch  certiGcate  as  therein  mentiontti 
knowing  that  one  of  the  parties  to  such  marriage  or  affected  marria<re  was  at 
the  date  of  such  solemnization  not  a  Christian,  he  shall  be  liable  to  have  bi* 
license  cancelled  and  an  addition  thereto  he  shall  be  deemed  to  have  been  jrnil'V 
of  an  offence  prohibited  by  Section  73  of  the  said  Act,  and  shall  be  panii^bable 
accordingly. 
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Simla,  the  29th  April  1892. 
No,  9.   The  following  Statute  is  published  for  general  information ; 

ARMY  (ANNUAL)  ACT,  1892. 

[55  ViCTOEiA,  Chaptbb  2.] 

An  Act  to  provide  during  twelve  months  for  the  Discipline  and 
Begulation  o/  the  Army. 

[29/;*  March  1892.] 

Whkreas  the  raising  or  keeping  of  a  standing  army  within  the  United 
Kingdom  of  Great  Britain  and  Ireland  in  time  of  peaoe,  unless  it  be  with  the 
consent  of  Parliament,  is  against  law  : 

And  whereas  it  is  adjudged  necessary  by  Her  Majesty  and  this  present 
Parliament  that  a  body  of  forces  should  be  continued  for  the  safety  of  the  Uni- 
ted Kingdom  and  the  defence  of  the  possessions  of  Her  Majesty's  Crown,  and 
that  the  whole  number  of  snch  forces  should  consist  of  one  hundred  and  fifty- 
four  thousand  and  seventy-three  men,  including  those  to  be  employed  at  the 
dep6ts  in  the  United  Kingdom  of  Great  Britain,  and  Ireland  for  the  training 
of  recruits  for  service  at  home  and  abroad,  but  exclusive  of  the  numbers 
actually  serving  within  Her  Majesty's  Indian  possessions : 

And  whereas  it  is  also  judged  necessary  for  the  safety  of  the  United 
Kingdom  and  the  defence  of  the  possessions  of  this  realm  that  a  body  of  Royal 
Marine  forces  should  be  employed  in  Her  Majesty's  fleet  and  naval  service 
under  the  direction  of  the  Lord  High  Admiral  of  the  United  Kingdom,  or  the 
Commissioners  for  executing  the  office  of  Lord  High  Admiral  aforesaid : 

And  whereas  the  said  marine  forces  may  frequently  be  quartered  or  be  on 
shore,  or  sent  to  do  duty  or  be  on  board  transport  ships  or  vessels,  merchant 
ships  or  vessels,  or  other  ships  or  vessels,  or  they  may  be  under  other  cir- 
cumstances in  which  they  will  not  be  subject  to  the  laws  relating  to  the 
Government  of  Her  Majesty's  forces  by  sea  : 

And  whereas  no  man  can  be  forejudged  of  life  or  limb,  or  subjected  in 
time  of  peace  to  any  kind  of  punishment  within  this  realm  by  martial  law, 
or  in  any  other  manner  than  by  the  judgment  of  his  peers  and  according  to 
the  known  and  established  laws  of  this  realm ;  yet  nevertheless  it  being  re- 
quisite for  the  retaining  afl  the  before-mentioned  forces,  and  other  persona 
subject  to  military  law,  in  their  duty,  that  an  exact  disdpline  be  observed, 
and  that  persons  belonging  to  the  said  forces  who  mutiny  or  stir  up  sedition,  or 
desert  Her  Majesty's  Service,  or  are  guilty  of  crimes  and  offences  to  the  pre- 
judice of  good  order  and  military  discipline,  be  brought  to  a  more  exemplary 
and  speedy  punishment  than  the  usual  forms  of  the  law  will  allow. 

And  whereas  the  Army  Act  will  expire  in  the 
44  &  45  Vict.,  c.  58.       year  one  thousand  eight  hundred  and  ninety-two  on 
the  following  days : — 

(a)    In  the  United  Kingdom,  the  Channel  Islands,  and  the  Isle  of 
Man,  on  the  thirtieth  day  of  April ;  and 

(6)    Elsewhere  in  Europe,  inclusive  of  Malta,  also   in  the  West 
Indies  and  America,  on  the  thirty-first  day  of  July;  and 

(c)    Elsewhere,  whether  within   or  without  Her  Majesty's  domin- 
ions, on  the  thirty-first  day  of  December ; 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lord  Spiritual  and  Temporal  and  Commons 
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in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same  aa 
follows :  - 

^,      .  1.   This  Act  may  be  cited  as  the  Army  (Anmial) 

Short  title.  Act  1892. 

Army  Act  (44&45  Viot.,  2.    The  Army  Act  shall  be  and  remain  in  fon» 

o.  58)  to  be  in  force  for  during  the  periods  hereinafter  mentioned,  and  no  km- 
Bpeoified  times.  ger,  unless  otherwise  provided  by  Parliament ;  that  is 

to  say— 

(a)  Within  the  United  Kindom,  the  Channel  Islands,  and  the  Isle 
of  Man,  from  the  thirtieth  day  of  April  one  thousand  eigbt 
hundred  and  ninety-two  to  the  thirtieth  day  of  April  ooe 
thousand  eight  hundred  and  ninety-three,  both  inclasive;  and 

(6)  Elsewhere  in  Europe,  inclusive  of  Malta,  also  in  the  West  India 
and  America,  from  the  thii'ty-first  of  July  one  thousand  eight 
hundred  and  ninety- two  to  the  thirty-first  day  of  July  one 
thousand  eight  hundred  and  ninety-three,  both  inclusive  ;  and 

(c)    Elsewhere,  whether  within  or  without  Her  Majesty's  dominiofii 
from  the  thirty-first  day  of  December   one   thousand  eigbt 
hundred  and  ninety-two  to  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  ninety-three,  both  inclusive : 
and  the  day  from  which  the  Army  Act  is  continued  in  any  place  by  this  Act 
is  in  relation  to  that  place  referred  to  in  this  Act  as  the  commencement  of  this 
Act. 

(2)  .    The  Army  Act,  while  in  force,  shall  apply  to  persons  subj^  to 
military  law,  whether  within  or  without  Her  Majesty's  dominions. 

(3)  .  A  person  subject  to  military  law  shall  not  be  exempted  from  the 
provisions  of  the  Army  Act  by  reason  only  that  the  number  of  the  forces  for 
the  time  being  in  the  service  of  Her  Majesty,  exclusive  of  the, marine  foras, 
is  either  greater  or  less  than  the  number  hereinbefore  mentioned. 

3.    There  shall  be  paid  to  the  keeper  of  a  victualling  house  for  the  ac- 
«  .     .  L  t  x.'i     commodation  provided  by  him  in  pursuance  of  the 

'°  -^c*       P"<^es  speciBed  in  the  scliednle  to  this 

Amendment  of  Army  Act. 

Amendment  of  44     44  4,    Whereas  by  section  forty-four  of  the  Armv 

Vict.,  c  68  8.  44,  aa  to  term  Act  the  punishment  of  penal  servitude  when  infiict«d 
of  penal  servitude.  is  required  to  be  for  a  term  not  less  than  five  years, 

and  it  is  expedient  to  amend  that  section  so  as  to  bring  it  into  conformity  with 

54  &  55  Vict  c  69  provisions  of  the  Penal  Servitude  Act,  1891 ;  be 

'*  '    '         it  therefore  enacted  that— 

In  the  said  section  forty-four  for  the  word  "  five  "  in  each  place  where 
it  occurs  shall  be  substituted  the  word  "  three.  " 

5.    Whereas  by  section  eighty  of  the  Army  Act  the  notice  to  be  given  to  a 
Amendment  of  44  &  45    person  offering  to  enlist  is  required  to  direct  that 
Vict.,c.  58,  a.  80,  as  to  made    person  to  appear  before  a  justice  of  the  peace  at  the 
of  enlistment  and  attesta-    time  and  place  therein  mentioned,  and  it  is  expedient 
to  amend  this  enactment;    be  it  therefore  enacted 

that — 

(1)  In  sub-section  one  of  the  said  section  eighty,  after  the  words  "  justice 
of  the  peace  "  shall  be  inserted  the  words  "  either  forthwith  or.  " 

(2)  In  sub-section  two  of  the  same  section,  after  the  words  "  the  justice 
shall  ask  him  "  shall  be  inserted  the  words  "  whether  he  has  been  served  with 
and  understands  the  notice  and. 
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6.   Whereas  by  Part  I  of  the  Second  Schedale  to  the  Army  Act,  the  keeper 
Ameodment  of  Second    of  a  victualling  house  oa  whom  any  soldier  is  billeted 
Schedale  to  Army  Act  as    "^^^t,  if  required  by  the  soldier,  furnish  him  with  one 
to  billetiog.  hot  meal  on  each  of  the  days  mentioned  in  that  behalf 

in  the  said  Part,  and  it  is  expedient  that  any  such 
keeper  should,  if  so  required  by  the  soldier,  furnish  him  with  a  breakfast  also ; 
be  it  therefore  enacted  that — 

To  the  paragraph  number  (2)  ia  Part  1  of  the  Second  Schedule  to  the 
Army  Act,  after  the  word  pepper  "  shall  be  added  "  and  with  a  breakfost  con- 
sisting  of  half  a  pound  of  bread  and  a  cup  of  tea. " 

SCHEDULE. 


Accommodation  to  be  provided. 

Maximum  price.. 

Lodging  and  attendance  for  soldier  where  hot  meal 
furnished. 

Fourpenoe  per  night. 

Hot  meal  an  specified  in  Part  I  of  the  Second 
Schedule  to  the  Army  Act. 

One  shilling  and  threepence  halfpenny 
each. 

Breakfast  as  so  specified   

On  penny  halfpenny  each. 

Where  no  hot  meal  furnished,  lodging  and  attend- 
ance, and  candles,  yioegar,  salt,  and  the  use  of 
fire,  and  the  necessary  utensils  for  dressing  and 
eating  his  meat. 

Fonrpence  per  day. 

Ten  ponnds  of  oats,  twelve  pounds  of  hay,  and  eight 
ponnds  of  straw  per  day  for  each  horse. 

One  shilling  and  ninepenoe  per  day. 

Lodging  and  attendance  for  officer   

Two  shUlings  per  night. 

Note, — An  officer  shall  pay  for  his  food. 
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LEGISLATIVE  DEPARTMENT. 

Simla,  the  Sih  July  1892. 
No.  15. — The  following  Statute  and  Order  in  Council  are  pnblishecl  for 
general  information : — 

The  medical  ACT,  1886. 
[49  &  50  Vjctoria,  Chapter  48.] 
An  Aet  to  amend  the  Medical  Acts. 

[2^th  June  1886.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.    This  Act  may  be  cited  as  the  Medical  Act,  1886,  and  shall  be  eonstraed 
Short  title  and  construe'    as  one  with  the  Medical  Acts, 
tion. 


PART  I. 

Admission  to  Medical  Practice  and  Constitution  of  General  Council. 
Qualifying  Examinations. 

2.  On  and  after  the  appointed  day  a  person  shall  not  be  registered  under 

the  Medical  Acts  in  respect  of  any  qualification  re- 
Baxmination  before  re-    f erred  to  in  any  of  those  Acts  unless  he  has  passed 
giatration.  such  qualifying  examination  in  medicine,  surgery  and 

midwifery  as  is  in  this  Act  mentioned. 

3.  (1).    A  qualifying  examination  shall  be  an  examination  in  medicine, 

.  surgery  and  midwifery  held,  for  the  purpose  of  grant- 

held  ky^i^iS'^rthori!  *  .  ^^Pi?°^^    ""F  ^irt^.   f  ^^^i^g  "/Ji*- 

Ijieg.  of  registration  under  the  Medical  Acts,  by  any  of  the 

following  bodies,  that  is  to  say, — 

(a)  any  university  in  the  United  Kingdom  or  any  medical  corporation 
legally  qualified  at  the  passing  of  this  Act  to  grant  such  diploma 
or  diplomas  in  respect  of  medicine  and  surgery ;  or 

(h)  any  combination  of  two  or  more  medical  corporations  in  the  same 
pairt  of  the  United  Kingdom  who  may  agree  to  hold  a  joint  exami- 
nation in  medicine,  surgery  and  midwifery,  and  of  whom  one  at 
least  is  capable  of  granting  such  diploma  as  aforesaid  in  respect  of 
medicine,  and  one  at  least  is  capable  of  granting  such  diploma  in 
respect  of  surgery ;  or 

(c)  any  combination  of  any  such  university  as  aforesaid  with  any 
other  such  university  or  universities,  or  of  any  such  university  or 
universities  with  a  medical  corporation  or  corporations,  the  bodies 
forming  such  combination  being  in  the  same  part  of  the  United 
Kingdom. 

(2).  The  standard  of  proficiency  required  from  candidates  at  the  said 
qualifying  examinations  shall  be  such  as  sufficiently  to  guarantee  the  possession 
of  the  knowledge  and  skill  requisite  for  the  efficient  practice  of  medicine,  surgery 
and  midwifery ;  and  it  shall  be  the  duty  of  the  General  Council  to  secure  the 
maintenance  of  such  standard  of  proficiency  as  aforesaid  ;  and  for  that  purpose 
SQoh  number  of  inspectors  as  may  be  determined  by  the  General  Council  shall 
be  appointed  by  the  General  Council,  and  shall  attend,  as  the  General  Council 
may  direct,  at  all  or  any  of  the  qualifying  examinations  held  bj  any  of  the 
boufls  aforesaid. 
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(3)  .  Inspectors  of  examinations  appointed  nnder  this  section  shall  not 
interfere  with  the  conduct  of  any  examination,  but  it  shall  be  their  dnty  to 
report  to  the  General  Council  their  opinion  as  to  the  sufficiency  or  insufficiency  of 
■enrery  examination  which  they  attend  and  any  other  matters  in  relation  to  sncii 
examination  which  the  General  Council  may  require  them  to  report ;  and  the 
General  Council  shall  forward  a  copy  of  every  such  report  to  the  body  or  to 
each  of  the  bodies  which  held  the  examination  in  respect  of  which  the  s&id 
report  was  made,  and  shall  also  forward  a  copy  of  such  report,  together  witt 
any  observations  thereon  made  by  the  said  body  or  bodies,  to  the  Privy  CoonciL 

(4)  .  An  inspector  of  examinations  appointed  under  this  section  slull 
receive  »noh  remuneration,  to  be  paid  as  part  of  the  expenses  of  the  Geneal 
Couneil,  as  the  General  Council,  with  the  sanction  of  the  Privy  Coancil,  mtj 
determine. 

4.  (1).    If  at  any  time  it  appears  to  the  Gf^neral  (council  that  the  stand- 

ard  of  proficiency  in  medicine,  surgery  and  midwifery, 
arrrit?roiSrtri    -  -  -f  those  subjects  or  any  branch  th««t 

qualifying  examiaations.       required  from  candidates  at  the  qualifying  examint- 

tions  held  by  any  of  the  bodies  for  the  time  beiii|^ 
holding  such  examinations,  is  insufficient,  the  General  Council  shall  make  a 
repreflfen  tation  to  that  effect  to  the  Privy  Council,  and  the  Privy  Coxmcfl, 
if  they  think  fit,  after  considering  such  representation,  and  also  any  objdctioitf 
thereto  made  by  any  body  or  bodies  to  which  such  representation  relatei, 
may  by  order  declare  that  the  examinations  of  any  such  body  or  bodies  shall 
not  be  deemed  to  be  qualifying  examinations  for  the  purpose  of  registrttion 
under  the  Medical  Acts ;  and  Her  Majesty,  with  the  advice  of  Her  Privy 
Connoil,  if  upon  further  representation  from  the  General  Council  or  from  any 
body  or  bodies  to  which  such  order  relates  it  seems  to  Her  expedient  so  to  do 
shall  have  power  at  any  time  to  revoke  any  such  order. 

(2).  During  the  continuance  of  any  such  order  the  ex:aminations  held  br 
the  body  or  bodies  to  which  it  relates  shall  not  be  deemed  qualifying  exami- 
nations under  this  Act.  and  any  diploma  granted  to  persons  on  passing  Buck 
examinations  shall  not  entitle  such  persons  to  be  registered  under  the  Medical 
Acts,  and  any  such  body  shall  not  (jhoose  either  separately  or  collectively  with 
any  other  body  a  member  of  the  General  Council,  and  the  member  (if  any  I 
for  the  time  being  representing  such  body  in  the  General  Council  shall,  unl^ 
he  was  chosen  by  such  body  collectively  with  any  other  body  not  subject  to  an 
order  nnder  this  section,  be  suspended  from  taking  part  in  the  proceedings  of 
the  ©eneral  Council. 

5.  (1).    If  a  medical  corporation  represents  to  the  General  Council  that  it 

is  unable  to  enter  into  such  combination  as  is  in  thia 
Q«^fying  waminations    j^^^  mentioned  for  the  purpose  of  holding  qualifyim: 
held  bv  medical  corporation,  -j.-  -i  jIxT^ 

With  assistant  examiners.  examinations,  and  the  General  C  onncil  are  aatisfied  th^t 
the  said  medical  corporation  has  used  its  best  endea- 
vours to  enter  into  such  combination  as  aforesaid,  and  is  unable  to  do  so  on  r^isooi. 
able  terms,  it  shall  be  lawful  for  the  General  Council  from  time  to  time,  if  thej 
think  fit,  on  the  application  of  such  corporation  to  appoint  any  number  of  exa- 
miners to  assist  at  the  examinations  which  are  held  by  such  corporation  for  the 
purpose  of  granting  any  diploma  or  diplomas  conferring  on  the  holders  thereof,  if 
they  have  passed  a  qualifying  examination,  the  right  of  registration  nnder  tfar 
Medical  Acts. 

(2).  It  shall  be  the  duty  of  the  said  assistant  examiners  to  secure  at  tbe 
said  examinations  the  maintenance  of  such  standard  of  proficiency  in  medicine, 
surgery  and  midwifery  as  is  required  under  the  foregoing  provisions  of  this  Ac* 
Irom  candidates  at  qualifying  examinations,  and  for  that  purpose  the  said  assistaat 
eKaminers  shall  have  such  powers  and  perform  such  duties  in  the  conduct  of  tlKis 
examinationB  as  the  General  Council  may^  from  time  to  time,  by  order  pitmeSbt. 
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find  any  examination  held  subject  to  the  provisions  of  this  section  sball  be 
deemed  to  be  a  qualifying  examination  within  the  meaning  of  this  Act. 

(3)  .  Assistant  examiners  appointed  under  this  section  shall  receive  such 
remuneration,  to  be  paid  by  the  medical  corporation  at  whose  examinatiaDa  ithfij 
take  parf,  as  the  General  Council  determine. 

(4)  .  A  medical  corporation  shall  have  power  to  admit  to  its  examinations 
assistant  examiners  appointed  under  this  section,  and  to  conduct  its  examinations 
in  accordance  with  the  requirements  of  this  section  and  of  any  orders  made  there- 
under,  anything  in  any  Act  or  charter  relating  to  such  corporation  to  the  contrary 
notwithstanding. 

Effect  of  Registration. 

6.    On  and  after  the  appointed  day  a  registered  medical  practitioner  shall, 
save  as  in  this  Act  mentioned,  be  entitled  to  practise 
Privileges  of  registered    medicine,  surgery  and  midwifery  in  the  United  Kingdom 
P®'^^^'*®'  and  (subject  to  any  local  law)  in  any  other  part  of  Her 

Majesty's  dominions,  and  to  recover  in  due  course  of  law  in  respect  of  such  practice 
any  expenses,  charges  in  respect  of  medicaments  or  other  appliances,  or  any  fees 
to  which  he  may  be  entitled,  unless  he  is  a  fellow  of  a  college  of  physicians,  the 
fellows  of  which  are  prohibited  by  bye-law  from  recovering  at  law  their  expenses, 
charges  or  fees,  in  which  case  such  prohibitory  bye-law,  so  long  as  it  is  in  force 
may  be  pleaded  in  bar  of  any  legal  proceeding  instituted  by  such  fellow  for  the' 
recovery  of  expenses,  charges  or  fees. 

Constitution  of  General  Council. 

7.    (1).    After  the  passing  of  this  Act  the  G-eneral 
Members    of  General    Council  shall  consist  of  the  followinc:  members,  that  is 
^^^'^^^^^  to  say,- 

Five  persons  nominated  from  tini3  to  time  by  Her  Majesty,  with  the  advice 
of  Her  Privy  Council,  threu  of  whom  shall  be  nominated  for  England,  one  for 
•Scotland,  and  one  for  Ireland  : 

One  person  chosen  from  time  to  time  by  each  of  the  following  bodies : 
The  Royal  College  of  Physicians  of  London ; 
The  Royal  College  of  Surgeons  of  England ; 
The  Apothecaries  Society  of  London ; 
The  University  of  Oxford; 
The  University  of  Cambridge; 
The  University  of  London  ; 
The  University  of    Durham  ; 
The  Victoria  University,  Manchester; 
The  Royal  College  of  Physicians  of  Edinburgh  ; 
The  Royal  College  of  Surgeons  of  Edinburgh  ; 
The  Faculty  of  Physicians  and  Surgeons  of  Glasgow  ; 
The  University  of  Edinburgh  ; 
The  University  of  Glasgow  ; 
The  University  of  Aberdeen ; 
The  University  of  St.  Andrews  ; 

The  King's  and  Queen's  College  of  Physicians  in  Ireland; 
The  Royal  College  of  Surgeons  in  Ireland ; 
The  Apothecaries  Hall  of  Ireland; 
The  University  of  Dublin; 
The  Royal  University  of  Ireland. 

Three  persons  elected  from  time  to  time  by  ■  the  registered  medioitl 
practitioners  resident  in  England  : 
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One  person  elected  from  time  to  time  by  the  registered  medical  practitkmetB 
resident  m  Scotland  : 

One  person  elected  from  time  to  time  by  the  registered  medical  praotitkmen 
resident  in  Ireland. 

^  (2).  The  provisions  of  this  section  relating  to  the  representation  of  Hhe 
Universities  of  Edinburgh  and  Aberdeen  shall  teke  effect  on  the  occnrrence  of 
the  first  vacancy  in  the  office  of  the  person  representing  those  Universities  at  tiw 
time  of  the  passing  of  this  Act,  and  the  provisions  of  this  section  relating  to  ihe 
representation  of  the  Universities  of  Glasgow  and  St.  Andrews  shall  take  effect 
on  the  occnrrence  of  the  first  vacancy  in  the  office  of  the  person  representing 
snch  last-mentioned  Universities  at  the  time  of  the  passing  of  this  Act;  but 
nothing  in  this  section  shall  affect  the  duration  of  the  term  of  office  of  any  person 
wno  at  the  time  of  the  passing  of  this  Act  is  a  member  of  the  General 
Oooncil. 

8.    (1).   The  members  of  the  General  Council  representing  the  roistered 
medical  practitioners  resident  in  the  several  parts  of  the 
Regulations  as  to  election    United  Kingdom  (in  this  section  referred  to  as  "direct 
medTcSITpro^M^^^  representatives")  shall  themselves  be  registered  medi- 

cal practitioners;  they  shall  be  elected  to  hold  office  for 
the  t«rm  of  five  years,  and  shall  be  capable  of  re-election,  and  any  of  them  may 
at  any  time  resign  his  office  by  letter  addressed  to  the  president  of  the  O^ieral 
Council,  and  upon  the  death  or  resignation  of  any  one  of  them  some  other  penon 
shall  be  elected  in  his  place;  but  the  proceedings  of  the  General  Council  shall 
not  be  questioned  on  account  of  a  vacancy  or  vacancies  among  the  direct  repre- 
sentatives. 

(2)  .  Each  direct  representative  shall  be  a  member  of  the  branch  oonncfl 
for  the  part  of  the  United  Kingdom  in  which  he  is  elected;  he  shall  ^sobe 
entitled  to  fees  for  attendance  and  travelling  expenses  to  the  same  extent  at 
other  members  of  the  General  Council  are  entitled  to  the  same. 

(3)  .  The  president  of  the  General  Council,  or  any  other  person  whom  the 
General  Council  may  from  time  to  time  appoint,  shall  be  the  returning  officer  to 
the  purpose  of  elections  of  direct  representatives,  and  such  returning  officer  shall, 
some  time  not  less  than  six  weeks  nor  more  than  two  months  before  the  day  on 
which  the  term  of  office  of  any  snch  representative  will  expire,  and  as  soon  ts 
conveniently  may  be  after  the  occurrence  of  any  vacancy  arising  from  the  death 
or  resignation  of  any  such  representative,  issue  his  precept  to  the  branch  council 
for  that  part  of  the  United  Kin^?dom  in  which  such  representative  was  elected, 
requiring  the  said  branch  council  to  cause  a  representative  to  be  elected  by  the 
registered  medical  practitioners  resident  in  that  part  of  the  United  Kingdom 
within  twenty-one  days  after  the  receipt  of  the  precept  of  the  returning  officer, 

(4)  .  The  election  shall  be  conducted  in  such  manner  as  may  be  provided 
by  regulations  to  be  made  by  the  Privy  Council,  provided  as  follows : 

(a)  the  nomination  shall  be  in  writing,  and  the  nomination  paper  of  etch 
candidate  sball  be  signed  by  not  fewer  than  twelve  registered  medical 

practitioners;  and 

(6)  the  election  shall  be  conducted  by  voting  papers,  and  it  shall  be  the 
duty  of  the  branch  council,  in  any  part  of  the  United  Kingdom  in 
which  an  election  is  to  be  held,  to  cause  a  voting  paper  to  be  for- 
warded by  post  to  each  registered  medical  practitioner  resident  in 
that  part  at  his  registered  address,  but  the  election  shall  not  bo  ren* 
dered  void  by  reason  of  the  omission  of  the  branch  council  to  caoie 
such  voting  paper  to  be  forwarded  in  any  particular  case  or  oases, 
and  any  registered  medical  practitioner  to  whom  a  voting  paper  hif 
not  been  sent  in  pursuance  of  this  Act  may  on  application  to  the  re- 
gistrar  of  the  said  branch  council  obtain  one  from  him  ;  aod 
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(c)  any  registered  medical  practitioner  entitled  tq  vote  at  sncli  election 
may  vote  for  as  many  candidates  as  there  are  representatives  to  be 
elected. 

(5)  .  Each  branch  council  shall  certify  to  the  retoming  officer  the  person 
or  persons  elected  by  the  registered  medical  practitioners  resident  in  the  part  of 
the  United  Kingdom  to  which  snch  branch  council  belongs. 

(6)  .  A  direct  representative  elected  in  place  of  any  snch  representative 
retiring  on  the  expiration  of  the  penod  for  which  he  was  elected  shall  come  into 
office  at  the  expiration  of  that  period,  and  a  direct  representative  elected  to  fill 
a  vacancy  caused  by  the  death  or  resignation  of  any  snch  representative  shall 
come  into  office  on  the  day  on  which  he  is  certified  by  the  branch  council  to  the 
returning  officer  to  have  been  elected. 

(7)  .  The  expenses  attending  the  election  of  a  direct  repi*esentative  shall  be 
defmyed  as  part  of  the  expenses  of  the  branch  council  for  that  part  of  the  United 
Kingdom  in  which  such  representative  is  elected. 

(8)  .  For  the  purpose  of  the  first  election  of  direct  representatives  the  z;^* 
turning  officer  shall,  in  the  course  of  such  period  of  seven  days  (ending  not  later 
than  the  fifteenth  day  of  November  next  succeeding  the  passing  of  this  Act)  as 
the  Privy  Council  may  appoint,  issue  his  precept  to  the  branch  council  in  each 
part  of  the  United  Kingdom,  requiring  such  branch  council  to  cause  the  proper 
number  of  representatives  to  be  elected  in  the  part  of  the  United  Kingdom  to 
which  such  branch  council  belongs  within  twenty-one  days  after  the  receipt 
of  the  said  precept ;  and  the  said  representatives  shall  come  into  office  on  tne 
first  day  of  January  one  thousand  eight  hundred  and  eighty-seven. 

9.    The  General  Council  from  time  to  time,  on  the  occurrence  of  a  vacancy 
in  the  office  of  president  of  the  General  Council,  shall 
Gen«^*^CoM»cS^  number  to  be  president  for  a  term 

en        ounc  not*  exceeding  five  years,  and  not  extending  beyond  the 

exbiration  of  the  term  for  which  he  has  been  made  a  member  of  the  said  Council, 
but  nothing  in  this  Act  shall  afPect  the  duration  of  the  term  of  office  of  the  person 
who  at  the  time  of  the  passing  of  this  Act  is  president  of  the  General  Council. 

10.    (1).   The  General  Council  may  at  any  time 
Revision  of  constitution  of    represent  to  the  Privy  Council  all  or  any  of  the  f  ollow- 
General  Gonnoil.  ^«xj.««„ 
mg  matters  : 

(a)  that  it  is  expedient  to  confer  on  any  university  or  other  body  in  the 
United  Eangdom  capable  of  granting  a  medical  diploma,  not  being 
one  of  the  constituent  bodies  for  the  time  being  of  the  General  Council, 
and  being,  in  the  opinion  of  the  General  Council,  of  sufficient  import- 
ance to  be  worthy  of  such  a  privilege,  the  power  of  returning  a 
member  to  the  General  Council,  either  separately  or  collectively, 
with  any  other  body  or  bodies  in  the  same  part  of  the  United  Eangdom 
capable  of  granting  a  medical  diploma  ; 

(h)  that  it  is  expedient  to  confer  on  any  constituent  body  for  the  time 
being  returning  a  member  to  the  General  Council  collectively  with 
any  other  body  or  bodies,  and  being,  in  the  opinion  of  the  Qenex^ 
Council,  of  sufficient  importance  to  be  worthy  of  such  a  privilege,  the 
power  of  returning  a  member  to  such  Council  separately ; 

(c)  that  it  is  expedient  to  confer  on  the  registered  medical  practitioners 

resident  in  any  part  of  the  United  Kingdom  the  power  of  returning 
an  additional  member  to  the  General  Council ; 

(d)  that  it  is  expedient  that  any  constituent  body  having,  in  the  opinion 
of  the  General  Council,  so  diminished  in  importance  as  not  to  be 
entitled  to  such  privilege,  should  either  be  wholly  deprived  of  the 
power  of  returning  a  member  to  the  General  Oouncil|  or  be  deprived 
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of  the  power  of  retarning  a  member  separately,  and  permitted  to 
return  a  member  collectively  with  some  other  body  or  bodies. 

(2)  .  The  Privy  Council,  before  considering  such  representation,  sh&U 
canse  the  same  to  be  laid  before  both  Houses  of  Parliameat. 

(3)  .  If  either  House  of  Parliament,  within  forty  days  (exclusive  of  anj 
period  of  adjournment  for  more  than  one  week)  next  after  any  such  representor 
tion  has  been  laid  before  such  House,  present  an  address  to  Her  Majesty  declar- 
ing that  such  representation  or  any  part  thereof  ought  not  to  be  carried  into  effect, 
no  further  proceedings  shall  be  taken  in  respect  of  the  representation  in  regird 
to  which  such  address  has  been  presented;  but  if  no  such  address  is  preeenced 
hj  either  House  of  Parliament  within  such  forty  days  as  aforesaid,  the  Prifj 
Council  may,  if  they  think  fit,  report  to  Her  Majesty  that  it  is  expedient  to  give 
effect  to  such  representation,  and  it  shall  be  lawful  for  Her  Majesty  by  Order  in 
Council  to  give  effect  to  the  same,  and  any  Order  in  Council  so  mstde  shall  he  of 
the  same  validity  as  if  it  had  been  enacted  in  this  Act. 


PART  II. 

Colonial  and  Foreign  Practitioners. 

11.  On  and  after  the  prescribed  day  where  a  person  shows  to  the  satis&c- 

tion  of  the  Registrar  of  the  General  Council  thai  he 
Begistrafcion  of  colonial  ^^^^^  g^^^  recognised  colonial  medical  diploma  or 
ffiw  diplomas  (as  hereinafter  defined)  granted  to  him  in* 

British  possession  to  which  this  Act  applies,  and  that  he 
is  of  good  character,  and  that  he  is  by  law  entitled  to  practise  medicine,  surgery 
and  midwifery  in  such  British  possession,  he  shall,  on  application  to  the  said 
Registrar,  and  on  payment  of  such  fee  not  exceeding  five  pounds  as  the  Genenl 
Qouncil  may  from  time  to  time  determine,  be  entitled,  without  examinatioD 
in  the  United  Kingdom,  to  be  registered  as  a  colonial  practitioner  in  the 
medical  register : 

Provided  that  he  proves  to  the  satisfaction  of  the  Registrar  any  of  tbefollov^ 
ing  circomstances : 

(1)  that  the  said  diploma  or  diplomas  was  or  were  granted  to  him  at  a 
time  when  he  was  not  domiciled  in  the  United  Kingdom,  or  in  the 
course  of  a  period  of  not  less  than  five  years  during  the  whole  of 
which  he  resided  out  of  the  United  Kingdom;  or 

(2)  that  he  was  practising  medicine  or  surgery,  or  a  branch  of  medicine 
or  surgery,  in  the  United  Kingdom  on  the  said  prescribed  day,  and 
that  he  has  continuously  practised  the  same  either  in  the  United 
Kitigdom  or  elsewhere  for  a  period  of  not  less  than  ten  years  iminedi* 
ately  preceding  the  said  prescribed  day. 

12.  On  and  after  the  said  prescribed  day  where  a  person  shows  to  the  satis- 

faction of  the  Registrar  of  the  General  Council  that  he 
J!S!m^r^th  re^^^^       ^^^^^  recognised  foreign  medical  diploma  or 

ed*diploma.^    recogDis-    ^^pj^jj^g^       hereinafter  defined)  granted  in  a  foreign 

country  to  which  this  Act  applies,  and  that  he  is  of  good 
character,  and  that  he  is  by  law  entitled  to  practise  medicine,  surgery  and  mid- 
wifery  in  such  foreign  country,  he  shall,  on  application  to  the  said  Registrar,  and 
on  payment  of  such  fee  not  exceeding  five  pounds  as  the  General  Council  may 
from  time  to  time  determine,  be  entitled,  without  examination  in  the  United 
Kingdom,  to  be  registered  as  a  foreign  practitioner  in  the  medical  register : 

Provided  that  he  proves  to  the  satisfaction  of  the  Registrar  any  of  the  fellow- 
ing  circumstances : 

(1)  that  he  is  not  a  British  subject ;  or 
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(2)  that,  being  a  British  subject,  the  said  diploma  or  diplomas  was  or  were 

granted  to  him  at  a  time  when  he  was  not  domiciled  in  the  United 
Kingdom,  or  in  the  course  of  a  period  of  not  less  chan  five  years 
during  the  whole  of  which  he  resided  out  of  the  United  Kingdom ;  or 

(3)  that,  being  a  British  subject,  he  was  practising  medicine  or  surgery, 

or  a  branch  of  medicine  or  surgery,  m  the  United  Kingdom  on  the 
said  prescribed  day,  and  that  he  has  continuously  practised  the  same 
in  the  United  Kingdom  or  elsewhere  for  a  period  of  not  less  than  ien 
years  immediately  preceding  the  said  prescribed  day. 

13.  (I).    The  medical  diploma  or  diplomas  granted  in  a  British  possessioii 

or  foreign  country  to  which  this  Act  applies,  which  is 
Medical  diploma  of  coIo-  q^.  ^^e  to  be  deemed  such  recognised  colonial  or  foreign 
erwhe'L^de^edtS'^^^^  medical  diploma  or  diplomas  as  is  or  are  required 

n^Bedf"  ^^^^  for  the  purposes  of  this  Act,  shall  be  such  medical 

diploma  or  diplomas  as  may  be  recognized  for  the 
time  being  by  the  General  Council  as  furnishing  a  sufficient  guarantee  of  the 
possession  of  the  requisite  knowledge  and  skill  for  the  efficient  practice  of 
medicine,  surgery  and  midwifery. 

(2)  .  Where  the  General  Council  have  refused  to  recognize  as  aforesaid  any 
colonial  or  foreign  medical  diploma,  the  Privy  Council,  on  application  being 
made  to  them,  may,  if  they  think  fit,  after  considering  such  application,  and 
after  communicrvtion  with  the  General  Council,  order  the  General  Council  to  re- 
cognise the  said  diploma,  and  such  order  shall  be  duly  obeyed. 

(3)  .  If  a  person  is  refused  registration  as  a  colonial  or  foreign  practitioner 
on  any  other  ground  than  that  the  medical  diploma  or  diplomas  held  by  such 
person  is  or  are  not  such  recognised  medical  diploma  or  diplomas  as  above  defined, 
the  Registrar  of  the  General  Council  shall,  if  required,  state  in  writing  the 
reason  for  such  refusal,  and  the  person  so  refased  registration  may  appeal  to 
the  Privy  Council,  and  the  Privy  Council,  after  communication  with  the  General 
Council,  may  dismiss  the  appeal  or  may  order  the  Genei*al  Council  to  enter  the 
name  of  the  appellant  on  the  register. 

(4)  .  A  person  may,  if  so  entitled  under  this  Act,  be  registered  both  as  a 
colonial  and  a  foreign  practitioner. 

14.  The  medical  register  shall  contain  a  separate  list  of  the  names  and 

addresses   of  the  colonial   practitioners,  and  also  a 
Separate  list  of  colonial    separate  list  of  the  names  and  addresses  of  the  foreiim 
medfcTrf^^^^^^^^  practitioners  registered  under  this  Act;  each  list  shall 

be  made  out  alphabetically  according  to  the  smhiames ; 
and  the  provisions  of  the  Medical  Act,  1858,  relating  to  persons  registered  under 
that  Act,  and  relating  to  the  medical  register  and  to  offences  in  respect  thereof, 
shall,  so  far  as  may  be,  apply,  in  the  case  of  colonial  and  foreign  practitioners, 
registered  under  this  Act  and  of  the  said  list  of  those  practitioners,  in  the  same 
.  way  as  such  provisions  apply  in  the  case  of  persons  registered  under  the  said 
Medical  Act,  1858,  and  of  the  register  as  kept  under  that  Act. 

15.  On  and  after  the  appointed  day  it  shall  be  lawful  for  any  registered 
Medical  tUles  of  colonial    medical  practitioner  who,  being  on  the  Jisfc  of  colonial 

and  foreign  practitioners.  °f  ^^'i^'g"  practitioner«,  18  on  that  day  m  possession 
of  or  thereafter  obtams  any  recognised  colonial  or 
foreign  medical  diploma  granted  in  British  possession  or  foreign  country  to  which 
this  Act  applies  to  cause  in  description  of  such  diploma  to  be  added  to  his  name 
in  the  medical  register.  , 
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16.  On  an  after  the  appointed  day  it  shall  be  lawful  for  any  registered 

medical  practitioner  who,  being  on  the  medical  register 
BegistratioQ  of^  foreign  ^i^tne  of  English,  Scotch,  or  Irish  qaalificatioiiB,  is 
mSi^  practiti^SIS.^'^^        possession  of  a  foreign  degree  in  medicine,  to  cause  a 

description  of  such  foreign  medical  degree  to  be  added 
to  his  name  as  an  additional  title  in  the  medical  register,  provided  he  shall 
satisfy  the  General  Conncil  that  he  obtained  such  degree  after  proper  examina- 
tion wd  prior  to  the  passing  of  this  Act. 

17.  (1).    Her  Majesty  may  from  time  to  time  by  Order  in  Connoil  deckre 
Power  of  Her  Majesty  in  P^*'  ®^  shall  be  deemed  on  and  after 

C«nnoil  to  define  colonies  ^  day  to  be  named  in  such  Order  to  apply  to  any  British 
and  foreign  countries  to  possession  or  foreign  country  which  in  the  opinion  of 
which  this  part  of  the  Act  Her  Majesty  affords  to  the  registered  medical  practitkm- 
appliet.  gj.g  United  Kingdom  such  priyileges  of  practis- 

ing in  the  said  British  possession  or  foreign  country  as  to  Her  Majesty  may  seem 
just;  and  from  and  after  the  day  named  in  such  Order  in  (^uncil  such  British 
possession  or  foreign  country  shall  be  deemed  to  be  a  British  possession  or 
foreign  country  to  which  this  Act  applies  within  the  meaning  of  this  ]Nurt  theie- 
of ;  but  nntil  such  Order  in  Council  has  been  made  in  respect  of  any  British 
possession  or  foreign  country,  this  part  of  this  Act  shall  not  be  deemed  to  apply 
to  any  such  possession  or  country ;  and  the  expression  the  prescribed  day  "  as 
used  in  this  part  of  this  Act  means,  as  respects  any  British  possession  oi  foreigs 
country,  the  day  on  and  after  which  this  part  of  this  Act  is  declared  by  Orda 
in  Council  to  apply  to  such  British  possession  or  foreign  country. 

(2).  Her  Majesty  may  from  time  to  time  by  Order  in  Council  revoke  and 
renew  any  Order  made  in  pursuance  oithis  section;  and  on  the  revocation  of 
such  Order  as  respects  any  British  possession  or  foreign  country,  such  possession 
or  foreign  country  shall  cease  to  be  a  possession  or  country  to  which  this  part 
of  this  Act  applies,  without  prejudice  nevertheless  to  the  right  of  any  perscais 
whose  names  have  been  already  entered  on  the  register. 

18.  Nothing  in  the  Medical  Act,  1858,  shall  prevent  a  person  holding  a 

medical  diploma  entitling  him  to  practise  medicine  or 
Amendment  of  21  A  ^    surgery  in  a  British  possession  to  which  this  Act  applies 
mUiiJ'offiiewinkb^      from  holding  an  appointment  as  a  medical  officer  in 
any  vessel  registered  in  that  possession. 


PART  in,  ' 

Miscellaneous  Provisions. 

19.    If  at  any  time  it  appears  to  the  Privy  Council  that  the  Cbneral  Council 
has  failed  to  secure  the  maintenance  of  a  snffident 
C  ^SoiT^*  General    gtandard  of  proficiency  at  any  qualifying  ezaminatioDB, 

*  or  that  occasion  has  arisen  for  the  General  Connoil  to 

appoint  assistant  examiners  under  this  Act  for  the  purpose  of  exssninatioDS  held 
by  any  medical  corporation,  or  to  exercise  any  power  or  perform  any  dnty  or  do 
any  act  or  thing  vested  in  or  imposed  on  or  authorized  to  be  done  by  the  uenersl 
Connoil  under  the  Medical  Acts  or  this  Act,  the  Privy  Council  may  notify  their 
opinion  to  the  General  Council ;  and  if  the  General  Conncil  fail  to  comply  with 
any  directions  of  the  Privy  Coundl  relating  to  such  notification,  the  Privy 
Conncil  may  themselves  give  effect  to  such  directions,  and  for  that  porpose  may 
exercise  any  power  or  do  any  act  or  thing  vested  in  or  authorized  to  be  done  by 
the  General  Council,  and  may  of  their  own  motion  do  any  act  or  thing  whieht 
under  the  Medical  Acts  or  this  Act,  they  are  authorized  to  do  in  pursnanee  d  a 
representation  or  suggestion  from  the  General  Council. 
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20.  The  diploma  of  member  of  the  King's  and  Queen's  College  of  Physicians 
Addition  to  nalificfttioni        Ireland  and  the  degree  of  Master  in  Obstetrics  to 

under  21°A  22^^cV,°  o.^po!         university  in  the  United  Kingdom,  shall  be  deemed 
to  be  added  to  the  qualifications  described  in  Schedule  A 
to  the  Medical  Act,  1858. 

21 .  Every  registered  medical  practitioner  to  whom  a  diploma  for  proficiency 

.      *  J-  1  sanitary  science,  public  health  or  state  medicine  has 

in  raStarY  science  after  special  examination  been  granted  by  any  college 

or  faculty  of  physicians  or  surgeons  or  university  in  the 
United  Kingdom,  or  by  any  such  bodies  acting  in  combination,  shall,  if  such  ' 
diploma  appears  to  the  Privy  Council  or  to  the  General  Council  to  deserve  re- 
co^ition  in  the  medical  register,  be  entitled,  on  payment  of  such  fee  as  the 
General  Council  may  appoint,  to  have  such  diploma  entered  in  the  said  register, 
in  addition  to  any  other  diploma  or  diplomas  in  respect  of  which  he  is  registered. 

22.  (1).    All  powers  vested  in  the  Privy  Council  by  the  Medical  Acts  or 
.  this  Act  may  be  exercised  by  any  two  or  more  of  the 

PrivyTouncU.  ^^^^  others  of  Her  Majesty's  most  honourable 

Privy  Council. 

(2),  Any  Act  of  the  Privy  Council  under  the  Medical  Acts  or  this  Act  shall 
hp  suflBciently  signified  by  an  instrument  signed  by  the  Clerk  of  the  Council 
and  every  order  and  act  signified  by  an  instrument  purporting  to  be  signed  by  the  ^ 
Clerk  of  the  Council  shall  be  deemed  tot  have  been  duly  made  and  done  by  the 
Privy  Council,  and  every  instrament  so  signed  shall  be  received  in  evidence  in 
all  courts  and  proceedings  without  proof  of  the  authority  or  signature  of  the 
Clerk  of  the  Council,  or  other  proof. 

23.  The  followiug  copies  of  any  orders  made  in  pursuance  of  the  Medical 
Evidence  of  orders  '^^^^  Dentists  Act,  1878,'  shall  be 

evidence  ;  that  is  to  say,— 

(1)  Any  copy  purporting  to  be  printed  by  the  Queen's  printer,  or  by 
any  other  printer  in  pursuance  of  an  authority  given  by  the  General 
Council. 

(2)  Any  copy  of  an  order  certified  to  be  a  true  copy  by  the  registrar  of 
the  General  Council,  or  by  any  other  person  appointed  by  the  General 
Council  either  in  addition  to,  or  in  exclusion  of,  the  registrar  to  certify 
such  orders. 

Saving  Glauses, 

24.  This  Act  shall  not  increase  or  diminish  the  privileges  in  respect  of  his 
.  i..     «    practice  of  any  person  who,  on  the  day  preceding  the 

exSVr^ctUiS--"       *PPr*^<^  registered  medir^l  practition^^^^  and 

such  person  shall  be  entitled,  on  and  after  the  said 
appointed  day,  to  practise,  in  pursuance  of  the  qualification  possessed  by  him 
before  the  said  appointed  day,  in  medicine,  surgery  and  midwifery,  or  any  of 
them,  or  any  branch  of  medicine  or  surgery,  according  as  he  was  entitled  to  practise 
the  same  before  the  said  appointed  day,  but  not  further  or  otherwise. 

25.  Any  person  who  at  the  time  of  the  repeal  of  any  enactment  repealed 

by  this  Act  was,  in  pursuance  of  such  enactment,  legally 
Saving  as  to  local  law.    entitled  to  practise  as  a  medical  practitioner  in  any 
colony  or  part  of  Her  Majesty's  dominions  other  than  the  United  Kingdom,  shall 
after  the  date  of  such  l  epeal  continue  to  be  so  entitled  if  he  would  have  been 
entitled  if  no  such  repeal  had  taken  place. 
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Dentisti. 

S6.   It  is  hereby  declared  that  the  words    title,  addition  or  deflcriptian," 
.         *  ^,    ;i       ^t®^  the  Dentists  Act,  1878»jnclnde  any  title, 

VkSTo;  S***  addition  to  a  name,  deeigrnation  or  description,  whether 

'  expressed  in  words  or  by  letters,  or  partly  in  one  way 

and  partly  in  the  other. 

There  siiall  be  repealed  so  mnch  of  Section  4  of  the  Dentists  Act,  1878,  ts 
provides  that  a  prosecution  for  any  of  the  offences  above  in  that  Act  mentioned 
shall  not  be  instituted  by  a  private  person,  except  with  the  consent  of  the 
Genera  1  Council  or  of  a  branch  council,  and  a  prosecution  for  any  such  offenoe 
may  be  instituted  by  a  private  person  accordingly. 

Notwithstanding  anything  in  Section  5  of  the  Dentists  Act,  1878,  the  rights 
of  any  person  registered  under  the  Dentists  Act,  1878,  to  practise  dentistty  or 
dental  surgery  in  any  part  of  Her  Majesty's  dominions  other  than  the  United 
Eangdom  shall  be  subject  to  any  local  law  in  force  in  that  part. 

It  shall  be  lawful  for  Her  Majesty  at  any  time  after  the  said  appointed  daj 
to  declare  by  Order  in  Council  that  Section  28  of  the  said  Dentists  Act,  1878t 
shall  be  in  force  on  and  after  a  day  to  be  named  in  such  Order,  but  in  the 
Sneantime  and  until  such  order  has  been  made,  and  before  such  day  as  last 
aforesaid,  such  section  shall  not  be  deemed  to  be  in  force. 

Save  as  in  this  Act  mentioned  the  Dentists  Act,  1878,  shall  not  be  affected 
hj  this  Act. 

Definitians. 

^  ^  27.   In  this    Act,  unless    the   context  otherwise 

requires, — 

The  expression  "part  of  the  United  Eangdom*'  means,  according  to 
circumstances,  England,  Scotland  or  Ireland : 

The  expression  "  British  possession  means  any  part  of  Her  Hajeetj's 
dominions,  exclusive  of  the  United  Kingdom,  but  inclusive  of  ^ 
Isle  of  Man  and  the  Channel  Islands;  and  where  parts  of  such  domi- 
nions are  under  both  a  central  and  a  local  legislature,  all  parts  under 
one  central  legislature  are  for  the  purposes  of  this  definition  deemed 
to  be  one  British  possession  : 

The  expression  "  local  law  "  means  an  Act  or  Ordinance  passed  by  the 

legislature  of  a  British  possession : 
The  expression  "  the  appointed  day  "  means  the  first  of  June  one  thousand 

eight  hundred  and  eighty-seven,  or  such  other  day  in  June  one 

thousand  eight  hundred  and  eighty-seven  as  may  be  appointed  by 

the  Privy  Council : 

The  expression  "  medical  corporation "  means  any  body  in  the  United 
Kingdom,  other  than  a  university,  for  the  time  being  competent  to 
grant  a  diploma  or  diplomas  conferring  on  the  holder  thereof,  if  he 
hflB  passed  a  qualifying  examination,  the  right  of  registration  under 
the  Medical  Acts : 

The  expression  registered  medical  practitioner  "  means  any  perscm  for 
the  time  being  registered  under  the  Medical  Acts  : 

The  word  diploma  "  means  any  diploma,  degree,  fellowship,  member- 
ship, license,  authority  to  practise,  letters  testimonial,  certificate  or 
other  status  or  document  granted  by  any  university,  corporation, 
college  or  other  body,  or  by  any  departments  of  or  persons  acting 
under  the  authority  of  the  Government  of  any  country  or  place 
within  or  without  Her  Majesty's  dominions : 
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The  expression  medical  diploma  "  means  a  diploma  granted  in  respect  of 
medicine,  surgery  and  midwifery,  or  any  of  them,  or  any  branoh  of 
medicine  or  surgery : 

The  word  "person"  includes  a  body  of  persons  corporate  or  not 
corporate : 

The  expression    the  Medical  Acts    means  the  Medical  Act,  1856|  and 
21  A  22  Vict  c  90  amending  the  same,  passed  before  the  paeaing 

**  '     '       of  this  Act. 

Repeal. 

28.    The  Acts  mentioned  in  the  first  part  of  the  schedule  to  this  Act  are 
«      ,   ,      .      .  .     hereby  repealed  to  the  extent  mentioned  in  the  third 
«o^d^.  colamn  of  the  said  part:  and  the  Acts  mentioned  in  th» 

second  part  of  the  said  schedule  shall  be  repealed  on 
and  after  the  appointed  day  to  the  extent  mentioned  in  the  third  column  of  the 
said  last-mentioned  part :  provided  that  the  repeal  enacted  by  this  section  shall 
not  affect  anything  done  or  suffered,  or  any  right  or  title  acquired  or  accmed, 
before  such  repeal  takes  effect,  or  any  remedy,  penalty  or  proceeding  in  reapeet 
thereof. 


THE  SCHEDULE. 

First  Part. 

Session  and  Ohapter. 

Title  or  short  title  of  Act. 

Bztent  of  BepeaU 

21  &  22  Yiot,  0. 90 

The  Medical  Act,  1858   

Sections  4  mad  Sp 
Section  24. 
The  whole  Act. 

46  4  47  Vict.,  c.  19 

The  Medical  Act  (1858)  Amendment 
Act,  1888. 

Sbcond  Pabt. 

21  &  22  Viot.,  0.  90 

The  Medical  Act,  1858   

Section  81. 

81  A  82  Viet.,  o.  29 

The  Medical  Act  Amendment  Act, 
1868. 

The  whole  Act 

ORDER  m  COUNCIL. 
At  THi  Court  at  Windsor. 
ThedthdayqfMay,  1892. 
E^lSENT : 

The  Qneen's  Most  Excellent  Majesty. 

Lord  President. 

Lord  Steward. 

Earl  of  Yarborongh. 

Sir  Walter  Barttelot,  Bart. 

Ifr.Forwood. 
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Whereas  by  "  The  Medical  Act,  1886,"  ifc  is  provided  amongst  other  things 
thfttHec  Majesty  may  from  time  to  time  by  Order  in  Council  declare  that 
Second  part  of  the  said  Act  shall  be  deemed,  on  and  after  a  day  to  be  named  in 
such  Order,  to  a})ply  to  any  British  possession,  which  in  Her  Majesty's  opimon 
affords  to  the  medical  practitioners  of  the  United  Kingdom  such  privileges  of 
practising  in  the  said  British  possession  as  to  Her  Majesty  may  seem  just,  and 
from  and  after  the  day  named  in  such  Order  in  Council  such  British  possession 
shall  be  deemed  to  be  a  British  possession  to  which  the  said  Act  applies  within 
the  meaning  of  the  Second  Part  thereof,  and  that  until  such  Order  in  Council 
has  been  made  in  respect  of  any  British  possession,  the  said  Second  Part  of  the 
said  Act  shall  not  be  deemed  to  apply  to  any  such  possession: 

And  whereas  India  is  a  British  possession  within  the  meaning  of  the  said 
Act,  and  affords,  in  Her  Majesty's  opinion,  to  the  registered  medical  practition- 
ers of  the  United  Kingdom  such  privileges  of  practising  in  India'  as  to  Hct 
Majesty  seems  just : 

Now,  therefore  Her  Majesty  doth  hereby,  by  and  with  the  advice  of  Her 
Privy  Council,  order,  direct  and  declare  that  on  and  after  the  first  day  of  July 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-two  the  Seoonid 
Part  of  "  The  Medical  Act,  1886  "  shall  be  deemed  to  apply  to  India. 

Herbert  M.  8Mfi. 


COLONIAL  PROBATES  ACT,  1892. 

[55  ViCTOEiA,  Chaptbr  6.] 

.  An  Act  to  provide  for  the  Recognition  in  the  United  Kingdom  of  Probata  imi 
Letter 8  of  Administration  granted  in  British  Possessions, 

[20th  Mat,  1892] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  tlie 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  tlui 
present  Parliament  assembled  and  by  the  authority  of  the  same,  as  follows  : 

1.  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the  legislature  of 
Applioation  of  Act  by    any  British  possession  has  made  adequate  provision  for 

Order  in  Cooncil.  the  recognition  in  that  possession  of  probates  and 

letters  of  administration  granted  by  the  court  of  the  United  Kingdom,  direct  by 
Order  in  Council  that  this  Act  shall,  subject  to  any  exceptions  and  modificatioa 
specified  in  the  Order,  apply  to  that  possession,  and  therenpon,  while  the  Order 
is  in  force,  this  Act  shall  apply  accordingly. 

2.  (1)    Where  a  court  of  probate  in  a  British  possession  to  which  this  Act 
Sealing      in     United    applies  has  granted  probate  or  letters  of  administratioa 

Kingdom  of  colonial  in  respect  of  the  estate  of  a  deceased  person,  the 
probates  and  letters  of  probate  or  letters  so  granted  may,  on  being  produced  to, 
administration.  and  a  copy  thereof  deposited  with,  a  court  of  probate 

in  the  United  Kingdom,  be  sealed  with  the  seal  of  that  court,  and  thereupon 
shall  be  of  the  like  force  and  effect,  and  have  the  same  operation  in  the  United 
Kingdom,  as  if  granted  by  that  court. 

(2)  Provided  that  the  court  shall,  before  sealing  a  probate  or  letters  of 
administration  under  this  section,  be  satisfied — 

(a)    that  probate  duty  has  been  paid  in  respect  of  so  much  (if  any)  of  tbe 
estate  as  is  liable  tp  probate  duty  in  the  United  Kingdom  ;  and 
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(6)  in  the  case  of  letters  of  administration  that  security  has  been  given  in 
a  snm  suflBcient  in  amount  to  cover  the  property  (if  any)  in  the  United 
Kinj^dom  to  which  the  letters  of  administration  relate ; 

and  may  require  such  evidence,  if  any,  as  it  thinks  fit  as  to  the  domicile  of  the 

decc£bsed  person. 

(3)  The  coart  may  also,  if  it  thinks  fit,  on  the  application  of  any  oreditor, 
require,  before  sealing,  that  adequate  security  be  given  for  the  payment  of  debts 
due  from  the  estate  to  creditors  residing  in  the  United  Kingdom. 

(4)  For  the  purposes  of  this  section  a  duplicate  of  any  probate  or  letters  of 
administration  sealed  with  the  seal  of  the  court  granting  the  same,  or  a  copy 
thereof  certified  as  correct  by  or  under  the  authority  of  the  court  granting  the 
same,  shall  have  the  same  effect  as  the  original. 

(6)  Rules  of  court  may  be  made  for  regulating  the  procedure  and  practice, 
including  fees  and  costs,  in  courts  of  the  United  Kingdomy  on  and  incidental  to 
an  application  for  sealine^  a  probate  or  letters  of  administration  granted  in  a 
British  possession  to  which  this  Act  applies.  Such  rules  shall,  so  far  as  they 
relate  to  probate  duty,  be  made  with  the  consent  of  the  Treasury,  and,  subject  to 
any  exceptions  and  modifications  made  by  such  rules,  the  enactments  for  the  time 
being  in  force  in  relation  to  probate  duty  (including  the  penal  provisions  thereof) 
shall  apply  as  if  the  person  who  applies  for  sealing  under  this  sectign  were  a 
person  applying  for  probate  or  letters  of  administration. 

3.  This  Act  shall  extend  to  authorise  the  sealing  in  the  United  Kingdmn 
Application  of  Act  to   of  any  probate  or  letters  of  administration  granted  by  a 

3ritiHh  courts  in  foreign  British  court  in  a  foreign  country  in  like  manner  as  it 
countries.  authorises  the  sealing   of  a    probate  or  letters  of 

administration  granted  in  a  BHtish  possession  to  which  this  Act  applies  and  the 
provisions  of  this  Act  shall  apply  accordingly  with  the  necessary  modifications. 

4.  (1)  Every  Order  in  Council  made  under  this  Act  shall  be  laid  before 
.  both  Houses  of  Parliament  as  soon  as  may  be  after  it  is 

Orders  in  Oounoil.  made,  and  shall  be  published  under  the  authority  of 

Her  Majesty's  Stationery  Office. 

(2)  Her  Majesty  the  Queen  in  Council  may  revoke  or  alter  any  Order  in 
Council  previously  made  undef  this  Act. 

(3)  Where  it  appears  to  Her  Majesty  in  Council  that  the  legislature  of 
part  of  a  British  possession  has  power  to  make  the  provision  requisite  for  bring- 
ing this  Act  into  operation  in  that  part  it  shall  be  lawful  for  Her  Majesty  to 
direct  by  Order  in  Council  that  this  Act  shall  apply  to  that  pai-t  as  if  it  were  a 
separate  British  possession,  and  thereupon,  while  the  Order  is  in  force,  thia 
Act  shall  apply  accordingly. 

5.  This  Act  when  applied  by  an  Order  in  Council  to  a  British  possession 
Application   of  Act  to    shall,  subject  to  the  provisions  of  the  Order,  apply  to 

probers,    Ac,    already    probates  and  letter  of  administration  granted  in  that 
possession  either  before  or  after  the  passing  of  this  Act. 

Definitions.  6.  In  this  Act 

The  expression  *'  court  of  probate"  means  any  court  or  authority,  by 
whatever  name  designated  having  jurisdiction  in  matters  of  probate,  and  in 
Scotland  means  the  sheriff  court  of  the  county  of  Edinburgh  : 

The  expressions  *'  probate"  and  **  letters  of  administration  "  include  confirma- 
tion in  Scotland,  and  any  instrument  having  in  a  British  possession  the  same 
efEect  which  under  English  law  is  given  to  probate  and  letters  of  admini^iration 
respectively.  ^  j 
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The  expression  "  probate  duty  "  includes  any  duty  payable  on  the  yalne  of 
the  estate  and  effects  for  which  probate  or  letters  of  admiaistration  is  or 
are  granted : 

The  expression  "  British  court  in  a  foreign  country  "  means  any  Briiali 
court  having  jurisdiction  out  of  the  Queen's  dominions  in  pursuance  of  an  Order 
in  Council,  wnether  made  under  any  Act  or  otherwise. 

7.    This  Act  may  be  cited  as  the  Colonial  Probates 
Act,  1892. 


Short  title. 


SHORT  TITLES  ACT,  1892. 
[56  Victoria,  Chaptkb  10.] 
An  A$t  tofaeiliiate  th§  Citation  of  sundry  Acts  of  Parliament. 

[20th  Mat,  1892.] 

Bb  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  tiie 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  thu 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  (1)  Each  of  the  Acts  mentioned  iu  the  First  Schedule  to  this  Act  may, 
Citation  of  Acts  in  Sche-  without  prejudice  to  any  other  mode  of  citation,  be 
dale.  cited  by  the  short  title  therein  mentioned  in  that  behalf. 

(2)  Each  of  the  groups  of  Acts  mentioned  in  the  Second  Schedule  to  this 
Act  may,  without  prejudice  to  any  other  mode  of  citation,  be  cited  by  the  od* 
leotiye  title  therein  mentioned  in  that  behalf. 

(.3)    If  any  Act  passed  after  this  Act  is  directed,  as  to  the  whole  or  asy 

Sart-  thereof,  to  be  read  with  any  of  the  groups  of  Acts  mentioned  in  the  Second 
ohedule  to  this  Act,  that  group  shall  be  construed  as  including  that  Actorptii, 
and  if  the  collective  title  of  the  group  states  the  first  and  last  years  of  the 
group,  the  year  in  which  that  Act  is  passed  shall  be  substituted  for  the  last 
year  of  the  g^np,  and  so  on  as  often  as  a  subsequent  Act  or  part  is  added  to  the 
group. 

2.   This  Act  may  be  cited  as  the  Shcni  Titles  Ad 
1892. 


Short  title. 


FIRST  SCHEDULE. 
Short  Titlis. 


Sesiion  and  Chapter. 

Titlh. 

Sheet  Title. 

• 

• 

• 

27  Hon,8,c.l0 

An  Acta  oononyng  uses  and  wylles. 

The  Statute  of  Usea 

• 

• 

29  Chas.  2,  c.  3 

An  Act  for  prevention  of  Frands  and  Per- 
jnryes. 

TheStatntoof  fnaU 

• 

• 

m 

81  OhSi.  2,  c.  2 

An  Act  for  the  better  eecnring  the  Liberty 
of  the  Snbjeot  and  for  f  reTjofition  of  Im- 
prisonments beyond  (he  Seas. 

The  HabeasOorpmAet, 
1679. 
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BeHion  and  Chapter. 

Title. 

Short  Title. 

• 

1  Will.  A  Mary  Sen.  2, 
C.2. 

• 

An  Act  declaring  the  rights  and  liberties  of 
the  Snbject  and  setting  the  Snocession  to 
the  Crown. 

• 

The  BiU  of  Rights. 

• 

• 

12  &  18  Will.  3,  c.  2  ... 
* 

An  Act  for  the  farther  limitation  of  tbe 
Crown  and  better  secaring  the  rights 
and  liberties  of  the  Snbject. 

• 

The  Act  of  Settlement. 
• 

6  Anne,  c.  41 
• 

An  Act  for  the  Security  of  Her  Majesty's 
Person  and  Govemment  and  of  the  Snc- 
oession  to  the  Crown  of  Great  Britain  in 
the  Protestant  Line. 

• 

The  Sucoeesion  to  the 
Crown  Act,  1707. 

• 

10  Geo.  8,  c.  47 
• 

An  Act  for  better  reg^nlating  Persons  em- 
ployed in  the  Service  of  the  Bast  India 
Company,  and  for  other  Porposes  there- 
in mentioned. 

• 

The  East  India  Com- 
pany Act  1770. 

* 

13  Geo.  3,  c.  68 
• 

An  Act  for  establishing  certain  Regulations 
for  the  better  Management  of  the  Affairs 
of  tbe  East  India  Company,  as  well  in 
India  as  in  Europe. 

• 

The  East  India  Com- 
pany  Act,  1772. 

• 

21  Geo.  3,  c.  70 

An  Act  tbe  title  of  which  begins  with  the 
words  "  An  Act  to  explain  and  amend  so 
"  moch  of  an  Act  **  and  ends  with  the 
Words  "  to  the  Process  of  the  Snpreme 
"Conrt. " 

The  East  India  Com* 
pany  Act,  1780. 

• 

» 

• 

24Gea3«8e88.3,c.  25. 
• 

An  Act  for  the  better  Begnlation  and  Man- 
agement of  tbe  Affairs  of  the  East  India 
Company  and  of  the  British  Possessions 
in  India,  and  for  establishing  a  Court  of 
Judicature  for  the  more  speedy  and  effec- 
tual Trial  of  Persons  accused  of  Offences 
committed  in  the  Bast  Indies. 

♦ 

The  East  India  Com* 
pany  Act,  1784. 

• 

26  Geo.  3,  c.  57 
• 

An  Act  for  the  further  Regulation  of  the 
Trial  of  Persons  accused  of  certain 
Offences  committed  in  the  East  Indies  ; 
....  and  for  tbe  more  easy  Proof, 
in  certain  Casee,  of  Deeds  and  Writings 
executed  in  Great  Britain  or  India. 

• 

The  East  India  Com- 
pany Act,  1786. 

• 
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Beuion  and  Chapter. 

Title. 

Short  Title 

88  Geo.  8,  c.  62 
• 

An  Act  for  continaing  in  the  East  India 
Company  for  a  further  Term  the  Pos- 
session of  the  British  Territories  in 
India,  together  with  their  exclusive 
Trade,  noder  certain  Limitationa;  for 
establishing  farther  Regulations  for  the 
Government  of  tha  said  Territories  and 
the  better  Administration  of  Jastice  with- 
in the  same  ;  for  appropriating  to  certain 
uses  the  Revenues  and  Profits  of  the  said 
Company  ;  and  for  making  Provision  for 
the  good  Order  and  Government  of  the 
Towns  of  Calcutta,  Madras,  and  Bombay. 

• 

The  East  India  Cob- 
pany  Act,  1798. 

87  Geo.  8,  c.  142 
•  ■ 

An  Act  for  the  better  Administration  of 
Justice  at  Calcutta,  Madras,  and  Bombay ; 
and  for  preventing  British  Subjects  from 
being  concerned  in  Loans  to  the  Native 
Princes  in  India. 

• 

The   East    India  let, 
1797. 

89  *  40Geo  8,e.  79  ... 
• 

An  Act  for  establishing  further  Regulations 
for  the  Gk)vernment  of  the  British  Terri- 
tories in  India,  and  the  better  Adminis- 
tration of  Justice  within  the  same. 

• 

• 

The    Government  of 
India  Act,  1800. 

49  Geo.  8,  c.  126 
• 

An  Act  for  the  further  Prevention  of  the 
oaic  and  crojwerago  ux  v/uiLioa. 

* 

• 

The  Sale  of  Offices  Act, 

• 

oo  vrOO.  Of  C.  lOO  ... 

An  Act  the  title  of  which  begins  with  the 
words  *'  An  Act  for  continuing  in  the 
jiiasb  xnaia  vouipany    uxiu  eauo  wivu 
the  words  ^'Limits  of  the  said  Company's 
"  Charter. " 

The  Eafit  India  Cam- 
pany  Act,  1813. 

• 

• 

6  Geo.  4,  c.  118. 

An  Act  to  amend  and  consolidate  the  Laws 
relating  to  the  Abolition  of  the  Slave 
Trade. 

The  Slave  Trade  Act, 
1824. 

• 

• 

• 

6  Geo.  4.  c.  78 
• 

An  Act  to  repeal  the  several  Laws  relating 
to  the  Performance  of  Quarantine,  and  to 
make  other  Provisions' in  lieu  thereof. 

• 

Tho   Quarantine  Act, 
1825. 

• 

9  Geo.  4^0.74 

An  Act  for  improving  the  Administration 
of  Criminal  Justice  in  the  East  Indies. 

The     Criminal  Law 
(India)  Act,  1828. 

• 

• 

• 
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Session  and  Ghapfcer. 

Title. 

Short  Title. 

2  «  3  WiU.  4,  c.  53.  ... 
• 

An  Act  for  oonaolidating  and  amending  the 
Laws  relating  to  the  Payment  of  Army 
Prize  Money. 

• 
• 

The  Army  Prize  Money 
Act,  1882. 

• 
• 

• 

8  &  4  Will.  4,  c.  15  ... 
# 

An  Act  to  amend  the  Laws  relating  to  Dra- 
matic Literary  Property. 

• 

The    Dramatic  Copy- 
right Act,  1833. 

• 

8&4WilL4,  c.  41  ... 
• 

An  Act  for  the  better  Administration  ol 
Justice  in  His  Majesty's  Privy  Council. 

• 

The  Judicial  Committee 
Act,  1833. 

• 

8  A  4  Wm.  4,  c.  86  ... 
• 

An  Act  for  effecting  an  Arrangement  with 
the  East  India  Company  and  for  the  better 
Government  of  His  Majesty's  Indian  Terri- 
tories till  the  Thirtieth  day  of  April  one 
thousand  eight  hundred  and  fifty-four. 

• 

The    Government  of 
India  Act,  1833. 

• 

465  Will. 4,  c.  24  ... 

An  Act  to  alter,  amend  and  consolidate  the 
Laws  for  regulating  the  Pensions.  Com- 
pensations) and  Allowances  to  be  made  to 
Persons  in  respect  of  their  having  held 
Civil  OfiBces  in  His  Majesty's  Service. 

• 

The  Superannnatbn 
Act,  1834.. 

• 

• 

64  6  Vict,  c.  45 

An  Act  to  amend  the  Law  of  Copyright. 

The    Copyright  Act 
1842. 

• 

• 

6  4  7  Vict.,  0.  38 
• 

An  Act  to  make  further  Regulations  for 
facilitating  the  hearing  Appeals  and  other 
ivlatters  by  the  Judicial  Committee  of  the 
Privy  Council. 

« 

The  Judicial  Committee 
Act,  1843. 

• 

6&7Viot.,  C.98 

An  Act  for  the  more  effectual  Suppression 
of  the  Slave  Trade. 

• 

The  Slave  Trade  Act, 
1843. 

• 

• 

7*8ViOt.,  C.  12 

4              owiATii^  fho  TifLW  mlAitincr  to  Inter> 
Aft  Afic  bO  amenvi  mo         toii»i>ux|^  w  a.uwoi. 

tional  Copyright. 

The  International  Conr* 
right  Act,  1844. 

• 

7  A  8  Vict.,  c.  69 

* 

An  Act  for  amendinj?  an  Act  passed  in  the 
Fourth  Year  of  the  Reign  of  His  late 
Majesty,  entitled/'  An  Act  for  the  better 
Administration  of  Justice  in  His  Majes- 
ty's  Privy  Council "  ;  and  to  extend  its 
Jurisdiction  and  Power. 

• 

The  Judicial  Committee^ 
Act,  1841.. 
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Session  and  Chapter. 

Title. 

Short  Title. 

• 

10  A  11  Vict., 

c.  62. 

• 

An  Act  for  the  Establishment  of  Naval 
Prisons  and  for  the  Prevention  of  Deser- 
tion from  Her  Majesty's  Navy. 

• 

The  Naval  Deeerten 
Act,  1847. 

• 

• 

• 

10  &  11  Vict.,  c.  96. 

An  Act  to  amend  the  Law  relating  to  the 
Protection  in  the  Colonies  of  Works  en- 
titled to  Oopy-njfht  in  the  United  Sing* 
dom. 

The  Ck>lonial  Copyright 
Act,  1847. 

• 

• 

• 

18  A  14  Vict., 
• 

C.  26. 

An  Act  to  repeal  an  Aot  of  the  Sixth  Year 
of  King  George  the  Ponrth  for  enconrag- 

ince  f  Ka  PATitni*A  of  OnfltmpHoTi  nt  PirAHon.! 

Ships  and  Vessels,  and  to  make  other 
Provisions  in  lien  thereof. 

• 

The  Piracy  Act,  185a 
• 

14  &  15  Vict., 
• 

C.81. 

An  Aot  to  authorize  the  Bemoval  from 
Iiidia  of  Insane  Persons  charged  with 
Offences,  and  to  give  better  Effect  to  In- 
qaisitions  of  Lunacy  taken  in  India. 

• 

The  Lunatics  Bemonl 
(India)  Act,185L 

• 

16  &  17  Vict , 
• 

c.  95. 

Au  AOw  wu  proviue  lur  irUo  vjoveruineub  ui 
India. 

• 

The    Government  s^ 
India  Act,  1858. 

• 

17  A  18  Vict 
• 

,c.  77 

An  Act  to  provide  for  the  Mode  of  passing 
Letters  Patent  and  other  Acts  of  the 

certain  Powers  in  the  Governor-General 
of  India  in  Council. 

• 

The    Government  of 
India  Act,  1854. 

• 

19  A  20  Vict , 
• 

c.  118. 

An  Act,  to  provide  for  taking  Evidence  in 
Her  Majesty's  Dominions  in  relation  to 
Civil  and  Commercial  Matters  pending 
before  Foreign  Tribunals. 

• 

The  Foreign  Tribunals 
Evidence  Act,  1856. 

• 

21  k  22  Vict., 
* 

c.  106. 

An  Ar*.f.  for    ^.Via    bAfctm*    f^ovAmmAnf.  of 

India. 

• 

Auo  vxvvoniiuouw 

India  Act,  1858. 
• 

22  Vict.,  c.  20. 

An  Act  to  provide  for  taking  Evidence  in 
Suit  and  Proceedings  pending  before  Tri- 
bunals in  Her  Majesty's  Dominions  in 
Places  out  of  the  jurisdiction  of  such  Tri- 
bunals. 

The  Evidence  by  Com- 
mission  Act,  1859. 
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22  A  23  Yiot.,  c.  41. 


22  A  23  Vict.,  C.  63. 


&  24  Vict.,  c.  122 


24  &  25  Yiot.,  c.  II. 


24  &  25  Vict.,  c.  64. 


24  4  25  Vict.,  c.  97. 


24  &  25  Vict.,  C.  104. 


24  4  25  Vict,  c.  114 


24  ft  25  Vict.,  c.  121. 


An  Act  to  amend  the  Act  for  the  better 
GovernmeDt  of  India. 


An  Act  to  afiFord  Facilities  for  the  more 
certain  Ascertainment  of  the  Law  ad- 
ministered in  one  Part  of  Her  Majesty's 
Dominions  when  pleaded  in  the  Coorts  of 
another  Part  thereof. 


An  A.ct  to  enable  the  Legislatures  of  Her 
Majesty's  Possessions  abroad  to  make 
Enactments  simileir  to  the  Enactment  of 
the  Act  Ninth  George  the  Fonrth,  Chapter 
thirty-one,  section  eight. 


An  Act  to  afford  F^ilities  for  the  better 
Ascertainment  of  the  Law  of  Foreign 
Countries  when  pleaded  in  Courts  within 
Her  Majesty's  Dominions. 


An  Act  to  confirm  certain  Appointments 
in  India,  and  to  amend  the  Law  concern- 
ing the  Civil  Service  there. 


An  .  Act  to  consolidate  and  amend  the 
Statute  Law  of  England  and  Ireland  re- 
lating to  Malicious  Injuries  to  Property. 


An  Act  for  establishing  High  Courts  of 
Judicature  in  India. 


An  Act  to  amend  the  Law  with  respect  to 
Wills  of  Personal  Estate  made  by  British 
Subjects. 


An  Act  to  amend  the  Law  in  relation  to  the 
Wills  and  Domicile  of  British  Subjects 
dying  whilst  resident  Abroad,  and  of 
Foreign  Subjects  dying  whilst  resident 
within  Her  Majesty's  Dominions. 


The  (Government 
India  Act,  1859. 


of 


The  British  Law  Ascer- 
tainment Act,  1859. 


The  Admiraltr  Offen- 
ces (Colonial)  Act  1860. 


The  Foreign  Law  As- 
certainment Act,  1861. 


The  Indian  Civil  Bervio* 
Act,  1861. 


The  Malicious  Damage 
Act,  1861. 


The  Indian  High  Courts 
Act,  1861. 


The  Wilhi  Act,  1861. 


The  Domicile  Act,  1861. 
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Session  and  Chapter. 

Title. 

• 

• 

• 

26  &  26  Vict.,  c.  68. 

An  Act  for  amending  the  Law  relating  to 
Copyright  in  works  of  the  Fine  Art8»  and 
for  repressing  tho  Commission  of  Prand  in 
the  Production  and  Sale  of  such  Works. 

The  Fine  Ajrts  Cops- 
right  Act,  1862. 

• 

• 

• 

89  A  40  Yiot.,  c.  46. 

An  Act  for  more  efiFectnally  pnnishing 
offences  against  the  Laws  relating  to  the 
Slave  Trade. 

The  Slave  Trade  A^ 
1876. 

• 

• 

• 

SECOND  SCHEDULE. 


Collective  Titles. 


Session  and  Chapter. 


6  A  7  Will.  4,  c.  86. 

7  Will.  441  Vict,  c.S 
21  Sb  22  Vict ,  c.  25. 

37  A  38  Vict.,  c.  88. 

26  A  26  Vict,  c.  89. 

27  A  28  Vict.,  c.  19. 
304  81  Vict.,  c.  131. 

38  A  34  Vict.,  c.  104. 

40  A  41  Vict.,  c.  26. 


Short  Title. 


CoUectiTe  Title. 


The  Births  and  Deaths  Begistration  Act, 
1836. 

The  Births  and  Deaths  Begistration  Act, 
1837. 

The  Births  and  Deaths  Begistration  Act, 
1858. 

The  Births  and  Deaths  Begistration  Act, 
1874. 


The  Companies  Act,  1862. 

The  Companies  Seals  Act,  1864. 

The  Companies  Act,  1867. 

The  Joint  Stock  Companies  Arrangement 
Act,  1870. 

The  Companies  Act,  1877. 


The     Births  »d 
-    Deaths  Begistratkn 
Acts,  1836  to  187^ 


The  Companies  Aotii 
^     1862  to  189a 
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Session  and  Chapter. 

Short  Title. 

Collective  Title. 

429  CD  43  YlOt.,  C.  70. 

1  oe  uompanies  Act,  lot  v. 

43  Vict.,  c.  19. 

The  Companies  Act,  1880. 

46  A  47  Vict.,  c.  30. 
49  &  50  Vict.,  c.  23. 

The  Companies  (Colonial  Registers)  Act, 
1883. 

The  Companies  Act,  1886. 

The  Companies  Acts, 

L     IfUKO  f/\  IfiQA 

1 

63  A  54  Vict.,  c.  62. 

The  Companies  (Memorandum  of  Associa- 
tion^  Act,  louu. 

1 

1 

1 

OO  A  04  Vice.)  C.  Do. 

ine  companies  ^Yvinaing-up^  Act,  xo\nJ, 

1 

; 

8  Geo.  2,  c.  18. 

The  Engraving  Copyright  Act,  1734. 

7  Geo.  o,  c.  o8. 

ine  Jj^ngraving  uopjngnt  Act,  i7uo. 

15  Geo.  3,  c.  53. 

The  Copyright  Act,  1775. 

17  Geo.  3,  c.  57. 

The  Prints  Copyright  Act,  1777. 

54  Geo.  3,  c.  56. 

The  Scalptare  Copyright  Act,  1814. 

8  ft  4  WiU.  4,  c.  15. 
5ft6Will.  4/c  65. 

The  Dramatic  Copyright  Act,  1833. 
The  Lectures  Copyright  Act,  1835. 

^  ine  oopyrignt  Acts. 

6ft  7  Will 4,  c.  59. 

The    Prints    and  Engravings  Copyright 
(Ireland)  Act,  1836. 

6  ft  7  WiU,  4.  c.  110 

The  Copyright  Act,  1836. 

6  ft  6  Vict.,  c.  45. 

The  Copyright  Act,  1842. 

10  ft  11  Vict.,  c.  96. 

The  Colonial  Copyright  Act,  1847. 

25  ft  26  Vict,  c.  68. 

The  Fine  Arts  Copyright  Act,  1862. 

J 

12  ft  13  Vict ,  c.  68. 

The  Consular  Marriage  Act,  1849. 

81  ft  32  Vict,  c.  61. 
53  ft  54  Vict.,  c.  47. 

The  Consular  Marriage  Act,  1868. 
The  Marriage  Act,  1890. 

!  The  Foreign  Marriage 
j    Acts,  1848  to  1891. 

1 

64  ft  55  Vict.,  c.  74. 

The  Foreign  Marriage  Act,  1891. 

J 

• 

7  ft  8  Vict.,  c.  12. 

• 

The  International  Copyright  Act,  1844. 

• 

35  ft  16  Vict,  c.  12- 
25  ft  26  Vict.,  c.  68. 

The  International  Copyright  Act,  ]852. 
The  Pine  Arts  Copyright  Act,  1862. 

The  International 
)-    Copyright  Acta. 

88  ft  39  Vict,  c.  12. 

The  International  Copyright  Act,  1876. 

49ft60  Vict,  c.  33. 

The  International  Copyright  Act,  1886. 
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Session  and  Chapter. 

Short  Title. 

Colleoitye  lltle. 

• 

21 1  22  Vict.,  c.  90. 

• 

The  Medical  Act. 

• 

22  Vict.,  c.  21. 

The  Medical  Act,  1859. 

23  A  24  Vict.,  c.  7. 
89  &  40  Vict,  c.  40. 

The  Medical  Acts  Amendment  Act,  1860. 
The  Medical  Practitioners  Act,  1876. 

^  The  Medical  Aoti. 

89  &  40  Vict.,  c.  41. 

The  Medical  Act,  1876. 

48  &  60  Vict.,  c.  48. 
• 

The  Medical  Act,  1886. 

• 

• 

V  &  18  Vict.,  c.  104. 

The  Merechant  Shipping  Act,  1854. 

1 

18  A  19  Vict.,  c.  91. 

The  Merchant  Shipping  Act  (Amendment) 
Act,  1855. 

19  ft  20  Vict,  C.41. 

The  Seamen's  Savings  Bank  Aot,  1856. 

26  &  26  Vict.,  c.  68. 

The  Merchant  Shipping  Act,  Amendment 
Act,  1862. 

80  ft  81  Vict.,  c.  124. 

The  Merchant  Shipping  Act,  1867. 

81  ft  82  Viot.,  c.  129. 

The  Colonial  Shipping  Act,  1868. 

- 

82  ft  88  Vict.,  c.  11. 

The  Merchant  Shipping  (Colonial)  Act,  1869. 

84  ft  85  Viot.,  c.  110. 

The  Merchant  Shipping  Aot,  1871. 

85  ft  86  Viot.,  c.  78. 

The  Merchant  Shipping  Act,  1872. 

86  ft  87  Viot.,  c.  85. 
89  ft  40  Vict,  c.  80. 

The  Merchant  Shipping  Act,  1873. 
The  Merchant  Shipping  Act,  1876. 

The  Merchant  Ship- 
ping Acts,  1854  to 
>  1890, 

42  ft  48  Viot.,  c.  72. 

The  Shipping  Casualties  Investigations  Act, 
1879. 

48  ft  44  Viot.,  c.  16. 

The  Merchant  Seamen  (Payment  of  Wages 
and  Eating)  Act,  1880. 

48  ft  44  Viot.,  c.  18. 

The  Merchant  Shipping  Act,  (1854)  Amend- 
ment Act,  1880. 

48  ft  44  Viot.,  c.  22. 

The  Merchant  Shipping  (Fees  and  £x* 
penses)  Act,  1880. 

48  ft  44  Viot.,  0.  48. 

The  Merchant  Shipping  (Carriage  of  Grain) 
Act,  1880. 

46  ft  46  Viot.,  c.  65. 

The  Merchant  Shipping  (Expenses)  Aot, 
1882. 

46  ft  46  Viot.,  c.  76. 

The  Merchant  Shipping  (Colonial  Inqniries) 
Act,  1882. 
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Besokm  and  Chapter. 

Short  Title. 

Colleotive  Title. 

46  &  47  Yiot.,  c.  41. 

The  Merchant  Shipping  (Fishing  Boats) 
Act,  1883. 

60  &  61  Vict,  c.  4.  1 

The  Merchant  Shipping  (Fishing  Boats) 
Act,  1887. 

60  &  61  Vict.,  c.  62. 

The  Merchant  Shipping  (MisoelJaneons) 
Act,  1887. 

61  &  62  Yiot.,  c.  24. 

62  &  63  Yiot,  c.  48. 

The  Merchant  Shipping  (Life  Saving  Appli- 
ances) Act,  1888. 

The  Merchant  Shipping  (Tonnage)  Act, 
1889. 

The  Merchant  Ship- 
-    ping  Acts  1864  to 
1890. 

62  &  63  Yiot.,  c.  46. 

The  Merchant  Shipping  Act,  1889. 

62  &  63  Yiot.,  c.  68. 

The  Merchant  Shipping  (Pilotage)  Act, 
1889. 

62  A  68  Yiot.,  C  73. 

The  Merchant  Shipping  (Colours)  Act,  1889. 

63  &  64  Yiot.,  c.  9. 

The  Merchant  Shipping  Act,  1890. 
• 

J 

18  &  19  Vict.,  c.  119. 

The  Passengers  Act,  1865. 

24  &  26  Yiot.,  c.  62. 

The  Australian  Passengers  Act,  1861. 

26  &  27  Yiot.,  c.  61. 

The  Passengers  Act  Amendment  Act,  1863. 

33  &  34  Yiot.,  c.  96. 
86  &  86  Yiot.,  c.  73. 

Thf>  Passengers  Act  Amendment  Act  1870. 

The  Merchant  Shipping  Act,  1872  (so  far 
as  it  amends  the  Passengers  Acts.) 

y  The  Passengers  Acts, 
1856  to  1889. 

89  A  40  Yiot.,  0.  80. 

The  Merchant  Shipping  Act,  1876  (so  far 
as  it  amends  the  Passengers  Acts.) 

62  A  68  Yiot.,  c.  29. 
• 

The  Passengers  Acts  Amendment  Act,  1889. 
* 

J 

• 

7  Will.4&l  Yioc,  c.83. 

The  Post  Office  Management  Act,  1837. 

7  Will.  4  A  1  Yiot.,  c.  86, 

The  Post  Office  (Offences)  Act,  1837. 

8  &  4  Yiot.,  c.  96. 

The  Post  Office  (Duties)  Act,  1840. 

7  A  8  Yiot.,  c.  49. 
10  &  11  Vict.,  c.  86. 

Tho  Post  Office  (Duties)  Act,  1844. 
The  Post  Office  (Duties)  Act,  1847. 

-  The  Post  Offioe  Aots, 
1887  to  1891. 

11  &  12  Yiot ,  c.  88. 

The  Post  Office  (Money  Order)  Act,  1848. 

12  A  18  Yiot.,  c.  66. 

The  Colonial  Inland  Post  Office  Act,  1849. 

23  4  24  Vict,  c.  66. 

The  Post  Office  (Duties)  Act,  1860. 

J 
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Section  and  Chapter. 

26  k  27  Vict.,  c.  43. 
31  &  32  Vict.,  c.  llQ. 
82  k  83  Yict.,  c.  78. 
88  A  34  Vict.,  c.  79. 
84  &  85  Vict.,  c.  80. 
88&  89  Vict.,  c.  22. 
48  &  44  Vict.,  c.  33. 
44  A  45  Vict.,  c.  19. 

44  &  45  Vict.,  c.  20. 

45  &  46  Vict.,  c.  2. 

46  &  46  Vict.,  c.  74. 

46  k  47  Vict.,  c.  58. 

47  &  48  Vict.,  c.  76. 

48  &  49  Vict.,  c.  58. 
52  k  58  Vict.,  c.  84. 
54  &  55  Vict ,  c.  48. 

• 

11  k  12  Vict.,  c.  88. 
48  ft  44  Vict.,  c.  33. 
46  &  47  Vict.,  c.  58. 


The  Post  Office  Lands  Act,  1863. 

The  Telegraph  Act,  1868. 

The  Telegraph  Act,  1869. 

The  Post  Office  Act,  1870. 

The  Post  Office  (Duties)  Act,  1871. 

The  Post  Office  Act,  1875. 

The  Post  Office  (Money  Orders)  Act,  1880. 

The  Post  Office  Newspaper  Act,  1881. 

The  Post  Office  (Land)  Act,  1881. 

The  Post  Office  (Reply  Post  Cards)  Act, 
1882. 

The  Post  Office  (Parcels)  Act,  1882. 

The  Post  Office  (Money  Orders)  Act,  1883. 

The  Post  Office  (Protection)  Act,  1884. 

The  Telegraph  Act,  1885. 

The  Telegraph  (Isle  of  Man)  Act,  1889. 

The  Post  Office  Act,  1891. 


Collective  Title. 


Y  The  Post  Office  Acts, 
I     1837  to  189L 


The  Post  Office  (Money  Orders)  Act,  1848. 
The  Post  Office  (Money  Orders)  Act,  1880. 
The  Post  Office  (Money  Orders)  Act,  1883. 


The  Post  Office 
(Money  Orders)  Acts 
1848  to  1883. 


INDIAN  COUNCILS  ACT,  1892. 
[55  &  56  Victoria,  Chapter  14.J 
An  Act  to  amend  the  Indian  Councils  Act,  1861. 

[20th  June,  1892.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  (1)  The  number  of  additional  members  of  Council  nominated  by  tlie 
...  Qt)vern or- General  under  the  provisions  of  section  ten 

nuj^'''^  memh^^lt  of  the  Indian  Councils  Act,  1861,  shall  be  such  as  to 
Indian  Goxmcils  for  mak-    ^™  seem  from  time  to  time  expedient,  but  shall 

ing  lawa  and  regolations.      not  "be  less  than  ten  nor  more  than  sixteen }  and  the 
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number  of  additional  members  of  Council  nominated  by  the  Governors  of  the 
d  25  Vict  67  presidencies  of  Fort  St.  George  and  Bom  bay  respectively 
an  ic  c.  .  nnder  the  provisions  of  section  twenty-nine  of  the 
Indian  Councils  Act,  1861,  shall  (besides  the  advocate-general  of  the  presidency 
or  oflScer  acting  in  that  capacity)  be  such  as  to  the  said  Governors  respectively 
may  seem  from  time  to  time  expedient,  but  shall  not  be  less  than  eight  nor 
more  than  twenty. 

(2)  It  shall  be  lawful  for  the;  Governor-General  in  Council  by  proclamation 
from  time  to  time  to  increase  the  number  of  councillors  whom  the  Lieutenant- 
Governors  of  the  Bengal  Division  of  the  presidency  of  Fort  William  and  of  the 
North-Western  Provinces  and  Oudh  respectively  may  nominate  for  their  assist- 
ance in  making  laws  and  regulations :  Provided  always  that  not  more  than 
twenty  shall  be  nominated  for  the  Bengal  Division,  and  not  more  than  fifteen 
for  the  North- Western  Provinces  and  Oudh. 

(3)  Any  person  resident  in  India  may  be  nominated  an  additional  member 
of  Council  under  sections  ten  and  twenty-nine  of  the  Indian  Councils  Act,  1861  ^ 
and  this  Act,  or  a  member  of  the  Council  of  the  lieutenant-goyemor  of  any  pro- 
vince to  which  the  provisions  of  the  Indian  Councils  Act,  1861,  touching  the 
making  of  laws  and  regulations,  have  been  or  are  hereafter  extended  or  made 
applicable. 

(4)  The  Governor- General  in  Council  may  from  time  to  time,  with  the 
approval  of  the  Secretary  of  State  in  Council,  make  regulations  as  to  the  condi- 
tions under  which  such  nominations,  or  any  of  them,  shall  be  made  by  the 
Governor- General,  Governors,  and  Lieutenant-Governors  respectively,  and  pre- 
scribe the  manner  in  which  such  regulations  shall  be  carried  into  effect. 

2.  Notwithstanding  any  provision  in  the  Indian  Councils  Act,  1861,  the 
Governor-General  of  India  in  Council  may  from  time 
Modification   of  provi-    ^o  time  make  rules  authorising  at  any  meeting  of  the 
BjoDs  of  24  &  25  Viet.,  c.    Govemor-Generars  Council  for  the  purpose  of  makinir 
67,  a8  to  bnsinees  at  iiegiR-    ,  j         ,  ii      j«        •        *  a  » 

lative  meetings.  regulations  the  discussion  of  the  Annual 

Financial  Statement  of  the  Governor- General  in  Coun- 
cil and  the  asking  of  questions,  but  under  such  conditions  and  restrictions  as  to 
subject  or  otherwise  as  shall  be  in  the  said  rules  prescribed  or  declared  :  And 
notwithstanding  any  provisions  in  the  Indian  Councils  Act,  1861,  the  Governors 
in  Council  of  Fort  St.  George  and  Bombay  respectively,  and  the  lieutenant- 
governor  of  any  province  to  which  the  proA'isions  of  the  Indian  Council  Act, 
1861,  touching  the  making  of  laws  and  regulations,  have  been  more  or  are  here- 
after extended  or  made  applicable,  may  from  timo  to  time  make  rules  for  author- 
ising at  any  meeting  of  their  respective  Councils  for  the  purpose  of  making 
laws  and  regulations  the  discussion  of  the  Annual  Financial  Statement  of  their 
respective  local  governments,  and  the  asking  of  questions,  but  under  such  condi- 
tions and  restrictions  as  to  subject  or  otherwise  as  shall  in  the  said  rules  appli- 
cable to  such  Councils  respectively  be  prescribed  or  declared.  But  no  member  at 
any  such  meeting  of  any  Council  shall  have  power  to  submit  or  propose  any 
resolution,  or  to  divide  the  Council  in  respect  of  any  such  financial  discussion, 
or  the  answer  to  any  question  asked  under  the  authority  of  this  Act,  or  the 
rules  made  under  this  Act :  Provided  that  any  rule  made  under  this  Act  by  a 
governor  in  council,  or  by  a  lieutenant-governor,  shall  be  submitted  for  and 
shall  be  subject  to  the  sanction  of  the  Governor- General  in  Council,  and  any 
rule  made  under  this  Act  by  the  Governor-General  in  Council  shall  be  sub- 
mitted for  and  shall  be  subject  to  the  sanction  of  the  Secretary  of  State  in 
Council :  Provided  also  that  rules  made  under  this  Act  shall  not  be  subject  to 
alteration  or  amendment  at  meetings  for  the  purpose  of  making  laws  and  regu- 
lations. 
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3.    It  is  hereby  declared  that  in  the  twenty-second  section  of  the  Indiaa 
Conncils  Act,  1861,  it  was  and  is  intended  thai  the 
MeaniDgof  24&25  Vict.,    y^ords  **  Indian  territories  now  under  the  dominion  of 
c      ^and  16  A  iT^lct  c*         Majesty should  be  read  and  construed  as  if  the 
'  *    words  "  or  hereafter "  were  and  at  the  time  of  the 

passing  of  the  said  Act  been  inserted  next  after  the 
word  "  now  " ;  and  further,  that  the  Acts  third  and  fourth  William  the  Fourth, 
Chapter  eighty-five,  and  sixteenth  and  seventeenth  Victoria,  Chapter  ninety- 
five,  respectively,  shall  be  read  and  construed  as  if  at  the  date  of  the  enactment 
thereof  respectively  it  was  intended  and  had  been  enacted  that  the  said  Ada 
respectively  should  extend  to  and  include  the  territories  acquired  after  the  datet 
thereof  respectively  by  the  Bast  India  Company,  and  should  not  be  confined  to 
the  territories  at  the  dates  of  the  said  enactments  respectively  in  the  possession 
and  under  the  government  of  the  said  company. 

Repeal    Power  to  fill  up  ^'    Sections  thirteen  and  thirty-two  of  the  In- 

vacancy  in  number  of  addi-  ^^^^^  Councils  Act,  1861,  are  hereby  repealed,  and  it 
tional  members.  is  enacted  that — 

(1)  If  any  additional  member  of  Council  or  any  member  of  the  councfl  <rf 
a  lieutemnt-governor  appointed  under  the  said  Act  or  this  Act  shall  he  absent 
from  India  or  unable  to  attend  to  the  duties  of  his  ofiBce  for  a  period  of  two 
consecntive  months,  it  shall  be  lawfal  for  thn  Governor-General,  the  governor, 
or  the  lieutenant-governor  to  whose  council  snch  additional  member  or  member 
may  have  been  nominated  (as  the  case  may  be)  to  declare,  by  a  notification 
published  in  the  Government  Gazette,  that  the  se«^t  in  Council  of  such  person 
has  become  vacant : 

(2)  In  the  event  of  a  vacancy  occurring  by  the  absence  from  India,  in- 
ability to  attend  to  duty,  death,  acceptance  of  office,  or  resignation  duly  accepted 
of  any  such  additional  member  or  member  of  the  council  of  a  lieutenant-gover- 
nor, it  shall  be  lawful  for  the  Governor- General,  for  the  governor,  or  for  the 
lieutenant-governor,  as  the  case  may  be,  to  nominate  any  person  as  additional 
member  or  member,  as  the  case  may  be,  in  his  place ;  and  every  member 
BO  nominated  shall  be  summoned  to  all  meetings  held  for  the  purpose  of  makiog 
laws  and  regulations  for  the  term  of  two  years  from  the  date  of  snch  nomina- 
tion :  Provided  always  that  it  shall  not  be  lawfal  by  such  nomination,  or  by 
any  other  nomination  made  under  this  Act,  to  diminish  the  proportion  of  noo- 
official  members  directed  by  the  Indian  Councils  Act,  1861,  to  be  nominated. 

5.    The  local  legislature  of  any  province  in  India  may  from  time  to  time,  by 
Powers  of  Indian  provio-    f     P««!^d  under  and  subject  to  the  provisions  of  the 
cial  legislatures.  Indian  Councils  Act,  I86I,   and  with  the  previous 

sanction  of  tho  Governor- General,  but  not  otherwise, 
repeal  or  amend  as  to  that  province  any  law  or  regulation  made  either  before  or 
after  the  passing  of  this  Act  by  any  authority  in  India  other  than  that  local 
legislature  :  Provided  that  an  Act  or  a  provision  of  an  Act  made  by  a  local 
legislature,  and  subsequently  assented  to  by  the  Governor- General  in  pursuance 
of  the  Indian  Councils  Act,  1861,  shall  not  be  deemed  invalid  by  reason  only  of 
its  requiring  the  previous  f?anction  of  the  Governor-General  under  this  section. 

Definitions.  <>.     In  tin's  Act— 

The  expi-ession    local  legislature  "  means — 

(1)  The  Governor  in  Council  for  the  purpose  of  making  laws  and  regula- 
tions of  the  respective  provinces  of  Fort  St.  George  and  BomlSiy :  and 

(2)  The  council  for  the  purpose  of  making  laws  and  regulations  of  the 
lieutenant-governor  of  any  province  to  which  the  provisions  of  the  Indian 
Councils  Act,  1861,  touching  the  making  of  laws  or  regulations  have  been  or  are 
hereafter  extended  or  made  applicable : 
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The  expression  "province"  means  any  presidency,  division,  province  or 
territory  over  which  the  powers  of  any  local  legislature  for  the  time  heing  ex- 
tend. 

7.    Nothing  in  this  Act  shall  detract  from  or 
Saving  of   powers  of   diminish  the  powers  of  the  Governor- General  in  Gonn- 
CkTernor-General  in  Gonn-    cil  at  meetings  for  the  pnrpose  of  making  laws  and 
<5il-  regulations. 

8    This  Act  may  he  cited  as  the  Indian  Councils  Act,  1892  ;  and  the  Indian 
Short  title.  Councils  Act,  1861,  and  this  Act  may  he  cited  to- 

gether as  the  Indian  Councils  Acts,  1861  and  1892. 


Passed  on  the  29th  July  1892. 

ACT  No.  VI  OP  1892. 

An  Act  to  amend  the  Indian  Limitation  Act^  1877,  and  the  Code  of  Civil  Procedure. 

Wherba-S  it  is  expedient  to  amend  the  Indian  Limitation  Act  (XV  of  1877) 
and  the  Code  of  Civil  Procedure  (XIV  of  1882)  ;  it  is  hereby  enacted  as 
follows : 

I.  After  section  5  of  the  Indian  Limitation  Act 
Addition  of  new  section    (XV  of  1877),  the  following  section  shall  he  added, 
after  section  5,  Act  XV  of    namely  : 

**  5A.  Whenever  it  is  shown  to  the  satisfaction  of  the  Court  that  an  appeal  or 
an  application  for  a  review  of  judgment  was  present- 
Limitation  for  certain    ©d  after  the  expiration  of  the  period  of  limitation  pre- 
appeals  or  applications  for    ^^^^^        g^ch  appeal  or  application  owing  to  the 
review©  ju  gmen  .  appellant  or  applicant  having  been  misled  by  any 

order,  or  practice,  or  judgment  of  the  High  Court  of  the  Presidency,  Province 
or  District,  such  appeal  or  application,  if  otherwise  in  accordance  with  law, 
shall  tpr  all  purposes  be  deemed  by  all  Courts  to  have  been  presented  within 
the  period  of  limitation  prescribed  therefor. 

Addition  of  new  section  ^'       Chapter  XXII  of  the  Code  of  Civil  Proce- 

to  Chapter  XXII  of  Code  (XIV  of  1882),  the   following  section  shall  be 

of  Civil  Procedure.  added,  namely  : 

Applications  for  execn-  "  376A.   Nothing  in  this  Chapter  shall  apply  to 

tion  of  decrees  not  afiFected.    any  application  or    other   proceeding  in   any  suit 
subsequent  to  the  decree. 

Eosplanation. — An  application  to  the  Appellate  Court  pending  an  appeal 
is  not  an  application  subsequent  to  the  decree  appealed  from  within  the  mean- 
ing of  this  section." 

A^^-*-«  ^*  ««™  3»  After  section  582  of  the  said  Code  the  followini? 

Addition  of  new  section         j.»i_iit.j-ij  i  ^ 

after  section  682  of  said    section  shall  be  added,  namely  :         ^    jn  ^ 
Code.  ^jiV  ^  nj. 

"  582A.  If  a  memorandum  of  appeal  or  application  for  a  review  of  judg- 
ment has  been  presented  within  the  proper  period  of 
Validation  of    certain    limitation,  but   is  written  upon  paper  insufficiently 
of   stamped  and  the  insufficiency  of  the  stdmp  was  caused 
jndgment.  "7  *  mistake  on  the  part  of  the  appellant  or  applicant 

as  to  the  amount  of  the  requisite  stamp,  the  memoran- 
dnm  of  appeal  or  application  shall  have  the  same  effect  and  be  as  valid  as  if  it 
had  been  properly  stamped :  Provided  that  such  appeal  or  application  shall  be 
rejected  unless  the  appellant  or  applicant  supplies  the  requisite  stamp  within  a 
reasonable  time  after  the  discovery  of  the  mistake  to  be  fixed  by  the  Co^rt." 
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Addition  to  section  647  ^'  '^^  section  647  of  the  said  Code  the  foIkiwiBf 
of  said  Code.  shajl  be  a^ded,  namely : — 

Explanation. — ^Thia  section  does  not  ctpply  to  applications  for  the  ezeentioc 
of  decrees,  which  are  proceedings  in  snits.' 

5.  The  provisions  of  this  Act  shall  apply  to  every  appeal  and  vewiew  of 
Application  of  Act.  judgment  heard  after  the  passing  hereof,  BoUrith- 

standing  that  the  judgment  appealed  from  or  nader 
review  may  have  been  passed,  or  the  petition  of  appeal  or  application  for  review 
presented,  before  the  passing  of  this  Act  * 
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ACT  No.  X  OF  1892. 

Passed  on  the  25th  Chtoher  1892. 

An  Act  to  prooidefor  the  levy  of  a  rate  on  private  estates  under  the 
manag(tment  of  the  Government  to  meet  the  cost  of  supervision 
and  management. 

Whbrkas  it  is  expedient  to  provide  for  the  levy  of  a  rate  on  private  estates 
under  the  management  of  the  Government  to  cover  the  cost  of  all  Government 
establishments  in  so  far  as  they  are  employed  in  the  supervision  and  manage- 
ment of  such  estates,  other  than  establishments  specially  entertained  for  any 
particular  estate  or  group  of  estates,  and  to  meet  all  contingent  expenditure 
incurred  by  the  Government  in  connection  with  such  supervision  and  manage- 
Tnent ;  It  is  hereby  enai^ted  as  follows  : — 

Title,  extent  and  com-  1.    (1)    This  Act  may  be  called  the  Government 

menoeraent.  Management  of  Private  Estates  Act,  1892. 

(2)  It  extends  to  the  whole  of  British  India,  inclusive  of  Upper  Burma  and 
British  Baluchistan ;  and 

(3)  It  shall  come  into  force  at  once. 

Definitions  ^*  unless  there  is  something  repug- 

nant in  the  subject  or  context, — 

(1)  "  immoveable  property  "  includes  land,  buildings,  hereditary  allow- 
ances, rights  to  ways,  lights,  ferries,  fisheries  or  any  other  bene6t  to  arise  out 
of  land,  and  things  attached  to  the  earth  or  permanently  fastened  to  anything 
^hich  is  attached  to  the  earth,  but  not  standing  timber,  growing  crops  or  grass. 

(2)  *'  gross  income"  includes  all  receipts  of  every  kind  in  produce  or  cash 
except  money  borrowed,  recoveries  of  principal  nnd  the  proceeds  of  sale  of 
immoveable  propei-ty  or  of  moveable  property  properly  clnssed  as  capital  ;  and 

(3)  **  private  estates  under  Government  management  '*  include — 
(o)    estates  under  the  Court  of  Wards ; 

(6)    encumbered  estates  under  Government  management ; 

(c)  estates  attached  for  default  of  payment  of  Government  revenue ; 

(d)  minors'  estates  placed  under  the  guardianship  of  a  revenue-oflBcer 

of  the  Government  by  a  Civil  Court ;  * 

(e)  estates  managed  by  a  Collector  in  pursuance  of  any  order  made  under 

the  Code  of  Civil  Procedure  XIV  of  1882  :  and 

(/)    all  other  estates  made  over  to,  or  taken  under  the  management  of,  a 

revenne-oflBcer  of  the  Government  as  such  under  any  law  for  the 

time  being  in  force  or  in  virtue  of  any  agreement. 

„      ^  ,        ^  3.    It  shall  be  lawful  for  the  Local  Government— 

Power  to  levy  rate. 

(1)  to  levy  on  all  private  estates  under  Government  management  a  rate 
not  exceeding  five  per  cent,  on  the  gi-oss  income,  calculated,  as  nearly  as  may  be 
possible,  to  cover— 

(a)  the  cost  of  all  Government  establishments  in  so  far  as  they  may  be 
employed  in  the  supervision  or  Management  of  such  estates  other 
than  establishments  specially  entertained  for  the  supervision  or 
management  of  any  particular  estate  or  group  of  estates,  and 

(6)  all  contingent  expenditure  incurred  in  consequence  of  such  super- 
vision or  management ; 

{2)   from  time  to  time  to  vary  sach  rate :  and  /^^^^T^ 
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(3)    to  reduce  or  remit  such  rate  in  any  special  case  or  cases  as  maj  U 
equitable  : 

Provided  that,  in  deciding  the  amount  of  the  rate  to  be  levied  under 
Act  ou  any  particular  estate  or  group  of  estates,  the  Local  Government  ihal 
consider  the  expenditui'e  iucnrred  on  special  establishments  for  such  estate  or 
estates. 

4.  In  cases  where  an  officer  of  the  Government  is  emploj-ed  to  give  lepl 
Power  to  levy   special    advice  or  to  audit  accounts  on  behalf  of  any  estate,  tltf 

charges.  Local  Government,  if  it  considers  the  8er\nces  rendm^i 

to  be  of  a  special  nature,  may,  in  its  discretion,  direct  a  special  charge  to  be  road* 
against  that  estate  on  account  of  such  services,  irrespective  of  the  i-ate 
under  the  last  foregoing  section. 

5.  Nothing  in  this  Act  shall  apply  to  the  cost  of  establishments  speiTiTj 
Saving  as  to  special  ex-     entertained  or  to  expenditure  of  any  description  spediik 

penditnre.  incurred  in  respect  of  any  particular  estjite  or  estate 

6.  All  rates  for  general  supervision  or  management  levied  by  an?  Loc*! 
Validation   of  levy  of    Government  before  the  commencement  of  this  Ad ^Wl 

piist  rates.  \)e  deemed  to  have  been  levied  under  this  Act. 

7.  The  Local  Government  may  make  any  rules  and  issue  any  orders  wWli 

^       ,       ,      ,  maybe  necessary  for  carr\  in  or  this  Act  into  e5ect,  artu 

Power  to  make  rules.  ,  •  i  •       i.  xi     "  -fL 

which  are  consistent  therewith. 

8.  Where  any  Government  establishment  is  employed  in  such  snpervisiiW 
Exemption   from  juris-    as  aforesaid,  the  Local  Government  shaU  be  the «Ip 

diction  of  Courts.  judge  of  the  cost  attributable  to  such  employmecf.  uhi 

its  decision  thereon  shall  not  be  questioned  in  any  Court  of  Law  or  othenrise. 

9.  Section  17  of  the  Court  of  Wards  Act,  1879  (Ben.  IX  of  1879)  CpassedVy 

the  Lieutenant-Governor  of  Bengal  in  Conncii).  and  si> 
'  much  of  Act  III  of  1881  (also  passed  by  the  Lieutemm- 

Governor  of  Bengal  in  Council)  as  relates  to  Section  1 7  of  the  said  Court  o: 
Wards  Act,  1879,  are  hereby  repealed. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  Google 


Digitized  by 


Google 


Digitized  by ' 


Cooglc 


